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PREFACE  TO  THE  FIFTH  EDITION. 


Though  but  four  years  have  elapsed  since  the  last  Edition 
of  this  Work  was  issued,  great  alterations  of  the  law  fall- 
ing within  its  scope  haye  been  effected. 

Eef  erence  need  only  be  made  to  the  Conveyancing  and 
Law  of  Property  Acts  of  1881  and  1882,  to  the  Married 
Women's  Property  Act  of  1882,  the  Bills  of  Sale  Act  of 
1882,  the  Settled  Land  Act  of  1882,  the  Bankruptcy  Act 
of  1883,  and  the  Rules  of  the  Supreme  Court  of  1883,  to 
show  how  necessary  a  complete  revision  of  the  Work  had 
become. 

The  alterations  thus  effected  not  being  retrospective,  it 
has  been  necessary  to  continue  the  statement  of  the  old 
law,  which  has,  however,  been  abbreviated  when  prac- 
ticable. At  the  same  time,  it  is  believed  that  the  effect 
of  all  the  intervening  decisions  has  been  fully  stated ;  and, 
in  fact,  there  have  been  added  upwards  of  eight  hundred 
new  cases. 

The  result  of  these  changes  has  been  to  still  further 
enlarge  the  Work ;  and  with  a  view  to  its  more  convenient 
use,  the  present  Edition  is  issued  in  two  volumes,  a  change 
Tvhich  it  is  hoped  will  commend  itself  to  students  and  the 
profession  generally. 

W.  W.  M. 

LzHO0LH*s  Imr,  H*  A.  O. 

Augu$t^  1884. 


PREFACE  TO  THE  FOURTH  EDITION. 


TfliETY  years  have  elapsed  since  the  last  Edition,  of  thi^ 
Work.  In  the  interval  vast  alterations  have  been  made 
in  almost  every  branch  of  the  Law  of  Mortgages,  To  show 
how  completely  the  whole  subject  has  been  revolutionised, 
reference  need  only  be  made  to  the  Judgment,  Registra- 
tion, and  Bills  of  Sale  Acts,  to  the  Bankrupt  Laws,  to  the 
Acts  relating  to  Married  Women,  to  Locke  King^s,  Lord 
St.  Leonards',  and  Lord  Cranworth's  Acts,  to  the  Railway 
and  Merchant  Shipping  Acts,  and  the  numerous  statutes 
which  have  materially  changed  the  order  of  the  Adminis- 
tration of  Assets.  The  present  Work  is,  therefore,  neces- 
sarily not  so  much  a  new  Edition,  as  a  new  Book. 

The  arrangement  in  the  former  Edition  has  been  mainly 
retained,  but  each  Chapter  is  more  strictly  confined  to  its 
particular  subject-matter,  important  collateral  subjects  being 
treated  under  separate  headings.  The  Table  of  Contents 
and  Index  have  been  entirely  remodelled  and  enlarged. 

The  object  sought  to  be  attained  has  been  to  produce  a 
useful  Practical  Treatise,  setting  forth  the  law,  as  it  is 
believed  to  be,  in  clear,  concise  terms,  expunging  all 
obsolete  matter  and  the  lengthy  statements  of  the  facts 
of  cases. 

Many  acknowledgments  are  due  to  the  careful  assistance 
of  Mr.  Henry  Arthur  Smith,  Barrister-at-Law,  of  I,  New 
Square,  in  passing  the  Work  through  the  press. 

W.  W.  M. 

LUC0L37*S  TsVy 

OUober,  1880. 
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INTRODUCrORT. 


A  MORTGAGE  has  been  defined  to  he  a  debt  by  spmalfy  (a),  Definition  of 
secured  by  a  pledge  of  landB,  of  which  the  legal  ownership  is  vested 
in  the  creditor,  but  of  which,  in  equity,  the  debtor  and  those 
claiming  under  him  remain  the  actaal  owners,  nntil  debarred  by 
judicial  sentence,  legialatiye  enactment,  or  their  own  laches.  It  is 
a  secnrity  founded  on  the  common  law,  and  perfected  by  a  judicious 
and  wise  application  of  the  principles  of  redemption  of  the  civil  law. 

This  definition  is  not  accurate,  and  indeed  it  has  been  found 
difficult  correctly  to  define  a  mortgage,  but  for  the  ordinary  pur- 
posea  of  conveyancers  it  has  been  considered  as  a  pledge  of  real 
or  personal  estate  evidenced  by  deed  for  securing  the  payment  of 
money  {b). 

A  mortgage  does  not  necessarily  imply  a  debt  by  specialty,  for  Whether 
if  the  mortgage  contain  neither  covenant  nor  bond,  a  simple  con-  Jmple  oon* 
tract  will  be  raised  by  the  advance  made  at  the  request  of  the  ^^'^^' 
mortgagor  (c) ;  and  there  may  be  a  charge  upon  property  unac- 
companied by  any  personal  liability,  express  or  implied. 

An  inquiry  into  the  nature  and  practice  of  mortgages  will  lead  (General  plan 
to  the  consideration  of  the  origin  and  historical  deduction  of  mort-  ^ 
gages,  iheir  adoption  by  the  common  law,  and  the  estabUshment  of 
the  equitable  right  of  redemption.  We  shall  be  then  led  to  inquire 
into  the  nature  of  an  equity  of  redemption,  its  incidents  and 
qualities,  the  division  of  the  respective  interests  of  the  mortgagee 
and  mortgagor  in  the  land  in  pledge,  into  legal  and  equitable 

(a)  OsUon  Y.  ffancaek,.2  Atk.  436.  p.  2,  4th  ed. 

lb)  Day.  CoaT.,  vol.  u,,  p.  560, 3rd  ed.,  {e)  Tatea  r.  Atton,  4  Q.  B.  182. 
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estates,  and  the  ultimate  estabUsluQent  in  equity  of  an  actual 
ownership  in  the  mortgagor,  susceptible  of  the  like  limitations  and 
modifications  of  interest  as  the  land  itself.  It  will  then  be  ex- 
pedient to  take  into  consideration  certain  compulsory  modes,  by 
which  land  may  become  a  security  for  debt  by  statutory  enactments, 
and  afterwards  to  inquire  into  the  different  subjects  and  modes 
of  mortgage.  Our  inquiry  will  subsequently  lead  to  a  considera- 
tion of  the  rights  of  parties  entitled  to  the  equity  of  redemption, 
the  priority  of  incumbrances,  of  tacking,  and  the  doctrine  of  notice 
as  applied  to  mortgages ;  and  in  conclusion,  by  what  estate  the 
mortgage  debt  must^be  discharged,  of  foreclosure,  and  of  the  several 
oases  and  authorities  relating  to  devises  of  mortgaged  lands, 
whether  by  the  mortgagor  or  mortgagee. 

Preceding  writers  have  traced  high  the  origin  of  mortgages. 
Pledges  or  pawns  were  probably  known  to  the  earliest  nations  (d). 
As  soon  as  men  recognize  the  rights  of  property,  their  necessities 
will  suggest  the  idea  of  pledging  that  property,  as  the  ready  means 
of  supplying  their  wants  without  departing  with  their  absolute 
ownership.  Their  immediate  personal  property  {e)  may  be  the  first 
objects  of  pledge ;  afterwards  articles  of  merchandise  and  barter ; 
and  ultimately  land. 

Mortgages  of  a  peculiar  nature  are  said  to  have  been  known 
amongst  the  Jews,  from  whom,  according  to  the  opinions  of  some 
writers,  the  notion  of  mortgaging  lands  had  origin.  Land  could 
not,  according  to  the  Jewish  law,  be  aliened  beyond  the  next 
jubilee,  which  occurred  every  fifty  years.  The  original  owner 
might,  at  any  time  during  the  fifty  years,  redeem  on  payment  of 
the  value  of  the  land,  to  be  computed  from  the  time  of  redemption 
to  the  next  jubilee,  and  at  all  events,  when  the  day  of  jubilee 
arrived,  the  lands  returned  to  the  owner,  discharged  of  the  debt ; 
and  their  loans  were  regulated  accordingly. 

From  the  Jews,  the  idea  of  mortgages  is  supposed  to  have  passed 
to  the  Qreeks  and  Bomans.  Pledges  and  pawns  were  well  known 
to  the  Boman  law.  The^Boman  hypotheca  closely  corresponds 
with  our  idea  of  a  mortgage.  The  subject  in  pledge  was  retained 
by  the  debtor,  and  the  creditor  was,  in  default  of  payment,  driven 
to  his  actio  hypothecaria  to  obtain  possession,  and  at  any  time 
before  sentence  the  debtor  might  redeem  (/).    By  that  law,  the 


(d)  Mr.  EUifl  obaexres  in  bis  Jonnial      Ghinese  cities  as  in  London, 
of  the  Embas87  to  China,  p.  167,  that  {e)  Deut.  ohap.  24. 

pawnbrokers'  shops  are  as  numerous  in  (/)  Bac.  Abr.  Mortgage,  A. 


Chap.  1.  NOBMANS. 

debt  was  the  piincipal,  the  seoority  an  incident,  and  when  the  one 
ceased,  the  other  ceased  also,  and,  until  sentenoe,  the  ownership  of 
the  debtor  was  not  displaced. 

Doubts  are  entertained  whether  mortgages  were  known  to  the  Anglo- 
Anglo-Saxons.  We  are  in  a  great  degree  ignorant  of  the  nature  of  ^^' 
their  law  of  landed  property.  The  most  profound  writers  are  at 
yariance  (g) ;  the  one  side  asserting  the  law  of  feuds  or  tenures 
to  have  been  acknowledged ;  the  other  that  it  was  not.  But  it 
seems  to  be  admitted  that  a  right  of  free  alienation  of  property 
existed,  which  implies  the  right  of  mortgage  or  conditional  sale ; 
and  whether  the  feudal  law  was  recognized  or  not,  it  is  manifest 
Qxat  it  was  not  admitted  with  the  burdensome  restrictions  after- 
wards introduced  by  the  Norman  feudists  (A),  and  which  we  may 
eonclude  to  have  been  those  generally  submitted  to  by  the  Normans 
themselves,  and  other  continental  nations  then  acknowledging  the 
feudal  law.  It  is  not  highly  improbable,  that  the  Saxons  on 
their  conquest  found  traces  of  the  civil  law  introduced  by  the 
Bomans  during  the  long  period  of  their  possession,  and  engrafted  o 
them  on  the  principles  of  the  feudal^law^as  then  acknowledged  by 
themselves,  and  which  had  not  then  arrived  at  the  full  maturity  it 
subsequently  attained. 

After  the  Norman  conquest,  mortgages  must,  it  should  seem,  Normans. 
have  been  for  a  time  suspended.    In  the  twentieth  year  of  William's 
leign,  and  on  the  completion  of  Domesday-book,  he  summoned  a 
meeting  of  all  the 'principal  landholders  in  London  and  Salisbury, 
accepted  from  them  a  surrender  of  their  lands,  and  regranted  them 
on  performance  of  homage  and  the  oath  of  fealty.     The  mesne 
lords,  on  their  subinfeudations,  also  demanded  homage  and  fealty, 
and  it  was  held  that  the  bond  of  allegiance  was  mutual,  each 
being  bound  to  defend  and  protect  the  other.    From  this  flowed 
file  doctrine  that  the  tenant  could  not  transfer  his  feud  without 
his  lord's  consent,  nor  the  lord  his  seignory  without  his  tenant's 
ooiDBent,  although  the  tenants  (even  of  the  crown  it  should  seem) 
might  grant  subinfeudations  (t.  e.  to  hold  of  themselves)  without 
license.     It  was  further  held,  that  the  tenant  could  not  subject  Orifirmallj 
liis  lands  to  his  debts  by  execution  of  law,  for,  if  he  could,  he  might  Bubj^t  to 
have  effected  that  drcuitously  which  he  could  not  by  direct  means  ^®^*** 
have  accomplished.     Nor,  if  the  lands  came  to  him  by  descent, 
could  he  alien  them  without  the  consent  of  the  next  collateral 


(f)  Wxiglit's  Ten.  47.  {h)  Somxi.  Oavel.  87;  Spel.  Fends,  21. 
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heir  (t).    By  these  restraints  on  alienation,  mortgages  of  land  must 
have  been  nearly  extinguished  (k). 

A  further  oonsiderable  obstacle  to  mortgages  arose  and  long  oon* 
tinned  from  the  prejudice  of  the  times;  for  in  analogy  to  the 
Jewish  law  (/),  which  forbade  profit  to  be  made  on  the  loan  of 
money  from  Jew  to  Jew,  but  not  so  on  a  loan  from  a  Jew  to  a 
stranger,  it  was  held  to  be  usury  for  Christians  to  lend  money  at 
interest  (m),  and  (in  case  on  inquest  after  death  it  was  found  that 
a  man  had  died  an  usurer)  the  offence  was  punishable  by  forfeiture 
of  his  lands,  goods,  and  chattels  (n).  The  consequence  was,  that 
the  Jews  became  the  great  money-lenders  of  Europe ;  and  in  com-* 
pliance  with  the  subsisting  prejudice,  the  common  law  of  England 
held  that  if  lands  were  enfeoffed  to  the  creditor,  and  the  rents  and 
profits  were  ad  interim  received  by  him,  and  not  applied  in  reduc« 
tion  of  the  principal  of  his  debt,  it  was  a  species  of  usury  which, 
although  not  prohibited  by  the  king's  court,  was  punishable  by  the 
forfeiture  of  the  lands  and  chattels  of  the  creditor,  if  he  died  pos- 
sessed of  the  pledge.  And  this,  according  to  Glanville  (o),  was  the 
original  meaning  of  the  term  mortuum  mdiumy  or  mortgage,  and 
not  the  meaning  subsequently  attached  to  the  word  by  Littleton 
and  others,  as  hereafter  explained. 

The  improving  spirit  of  the  age  struggled  hard  against  the 
fetters  on  alienation,  and  at  length  the  statute  of  Quia  Emptores 
Terrarum  (jp),  passed  in  the  reign  of  a  monarch  deservedly  styled 
the  English  Justinian,  gave  a  general  license  of  free  alienation  to 
all,  except  the  immediate  tenants  of  the  crown,  at  the  same  time 
that  it  abolished  the  power  of  subinfeudation ;  thus  at  once  sim- 
plifying the  tenure,  and  giving  freedom  to  the  alienation,  of  the 
land  of  the  realm. 

On  the  removal  of  the  restrictions  which  impeded  the  circulation 
of  landed  property,  mortgages  became  general.  Of  these  we  shall 
treat  in  the  following  chapters. 

Fines  on  alienation  by  tenants  in  capite  were  not  abolished  until 
12  Gar.  IE.  o.  24,  put  an  end  to  the  remaining  feudal  burdens. 


(i)  WrigU'B  Ten.  168. 

(k)  <*F6udalia,  invito  domino,  aut 
agnatis,  non  rect^  snbjiciuntnr  hypo- 
tli6c»y  qaamviB  fmotiiB  posse  esse,  re- 
oeptumest."    Gorvin.  268. 

(I)  Dent.  ohap.  23. 

(m)  8  Inst.  88 ;  Glanv.  lib.  7,  cap.  16. 

(n)  When  our  old  writers  speak  of  an 


usurer,  we  must  understand  one  who 
lent  money  at  interest.  It  was  not  un« 
til  the  37  Hen.  VIIL  c.  9,  that  loans  at 
interest  were  declared  legal,  if  not  ex* 
ceeding  10/.  per  cent. 

(o)  Glany.  De  Leg.  lib.  10,  cap.  6, 
cap.  8. 

{p)  18  Edw.  I. 
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(1.)   Vivum  vadium. 

The  common  law  recognised  two  kinds  of  landed  security,  viz.,  vivum 
rirum  vadium  and  mortuum  vadium.  The  vivum  vadium  and  also  fnartuum 
the  mortuum  vadium  (according  to  Glanville),  as  at  first  known,  ^^^^' 
were  determinable  or  base  fees,  with  a  right  of  reverter  in  the 
feoffor  and  his  heirs,  on  the  payment  of  a  given  sum.  The 
mortuum  vadium^  or  mortgage  ultimately  known  at  the  common 
law,  was  an  absolute  fee,  with  a  condition  annexed,  making  void 
the  feoffment  on  payment  of  a  given  sum,  which  the  common  law 
allowed,  if  reserved  to  the  feoffor  or  his  heirs.  The  difference 
between  the  estates  was  striking.  In  the  first  instance  the 
creditor  took  an  estate,  which,  as  soon  as  his  debt  was  satisfied, 
ipso  facto  ceased,  and  the  feoffor  might  re-enter  and  maintain 
ejectment ;  in  the  latter  instance  the  feoffee  took  the  whole  estate, 
subject  to  be  defeated,  but  which,  on  the  non-fulfilment  of  a  certain 
engagement,  became  his  own  by  an  indefeasible  title.  In  the  first 
I  case  the  def  easibiUty  was  an  inherent  quality  of  the  estate ;  in  the 
other  case  the  determination  was  collateral  to  it. 

The  vivum  vadium  consisted  of  a  feoffment  to  the  creditor  and  V*^fwn 
his  heirs,  until  out  of  the  rents  and  profits  he  had  satisfied  himself 
his  debt;  the  creditor  took  actual  possession  of  the  estate,  and 
received  the  rents,  and  applied  them  from  time  to  time  in  liqui- 
dation of  the  debt.  When  it  was  satisfied,  the  debtor  might,  as 
before  observed,  re-enter  and  maintain  ejectment ;  and  it  is  said  to 
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have  been  called  vivum  vadium  beoause  neither  debt  nor  estate  was 
lost. 

This  mode  of  seourity  was  probably  never  general;  it  is  ill 
adapted  to  the  purpose  of  a  pledge,  whose  object  is  the  repayment 
of  the  loan  in  one  entire  sum  at  a  given  time,  and  not  a  repayment 
by  small  instalments/ which  in  fact  is  eating  out  the  debt  piece- 
meal ;  and  it  seems  now  to  have  entirely  ceased.  A  security  in 
land,  bearing  a  remote  resemblance  to  the  vivum  vadium,  may  be 
considered  as  subsisting  under  the  appellation  of  Welsh  mortgage ; 
but  there  is  this  distinction  between  the  securities,  viz.,  that  in  the 
vivum  vadium  the  rents  were  applied  in  satisfaction  of  the  principal, 
and  in  Welsh  mortgages  they  are  received  in  satisfaction  of  the 
interest,  while  the  principal  remains  undiminished.  In  one  respect 
they  agree — ^the  estate  is  never  forfeited.  The  Welsh  mortgage  seems 
in  fact  pretty  closely  to  resemble  the  ancient  mortuum  vadium  (a). 


Glanyille. 


(2.)  Mortuum  vadium. 

The  mortuum  vadium ^  or  mortgage,  is  mentioned  by  Littleton, 
Coke,  and  others,  as  so  called  because  on  breach  of  condition  the 
estate  was  rendered  indefeasible  in  the  mortgagee,  and  absolutely 
lost  to  the  mortgagor.  In  this  light  it  is  placed  by  Lord  Coke,  in 
contradistinction  to  the  vivum  vadium,  and  such  seems  to  be  the 
opinion  generally  adopted.  But  GHanville,  as  has  been  observed  (fi), 
gives  a  different  meaning  to  the  origin  of  the  term.  He  says, 
"  Mortuum  vadium  dicitur  illud  cujus  fructus  vel  redditus  interim 
peroepti  in  nuUo  se  acquierant ;"  and  applies  it  to  the  before-men- 
tioned species  of  usury  at  common  law,  viz.,  a  feofEment  to  the 
creditor  and  his  heirs,  to  be  held  by  him  until  his  debtor  paid  him 
a  given  sum,  and  until  which  he  received  the  rents  without  account, 
so  that  the  estate  was  unprofitable  or  dead  to  the  mortgagor  in  the 
meantime ;  and  the  exposition  given  by  Qlanville  seems  the  more 
sound,  as  it  was  rendered  at  a  very  early  period  of  our  history, 
while  as  yet  the  fetters  on  alienation  were  unremoved.  We 
may  therefore  consider  the  vivum  vadium  to  have  implied  a  security, 
by  which  the  rents  of  land  were  from  time  to  time  applied  in 
reduction  of  the  principal  of  the  debt ;  and  the  mortuum  vadium  to 


(a)  In  a  Welsh  mortgage  there  ia  no 
contract  ezprefis  or  implied  between  the 
parties  for  the  repayment  of  the  money, 
and  the  mortgagee  cannot  foreclose  or 
sue  for  the  money,  though  the  mortgagor 


and  his  heirs  may  redeem  at  any  time. 
Somll  T.  iVMV,  Piec.  Ch.  423,  477,  and 
Longuet  y.  Seatcetty  per  Lord  Hardwickei 
1  Ves.  S.  406. 
(b)  Lib.  10,  cap.  6. 
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have  oiigiiuJly  implied  a  seouritj,  by  whioh^  until  payment  of  a 
giren  sum,  the  rents  of  land  were  ad  interim  lost  to  the  owner, 
and  reoeiYod  by  the  creditor  and  unaccounted  for,  so  that  the  debt 
remained  undiminished,  which  was  at  common  law,  as  before 
remarked,  in  the  event  of  the  creditor  dying  possessed  of  the  pledge, 
punishable  as  usury ;  and  it  must  be  observed,  there  was  the  like 
advantage,  in  one  respect,  to  the  debtor  in  this  form  of  mortgage, 
as  in  the  vipum  radium^  viz.,  that  the  estate  was  never  lost. 

There  is  no  trace  of  the  period  when  this  mode  of  mortgage  fell 
into  disuse.  In  its  stead  arose  the  mortuum  mdium^  or  mortgage, 
afterwards  so  well  known  at  common  law,  and  thus  described  by 
Littleton  {c) :  '^  Item ;  if  a  feoffment  be  made  upon  such  condition,  LittletoiL. 
that  if  the  feoffor  pay  to  the  feoffee  at  a  certain  day,  &c.,  forty 
pounds  of  money,  that  then  the  feoffor  may  re-enter,  &c.  In  this 
case  the  feoffee  is  called  tenant  in  mortgage,  which  is  as  much  as 
to  say  in  French,  come  mortgage^  and  in  Latin,  mortuum  vadium. 
And  it  seemeth  that  the  cause  why  it  is  called  mortgage  is,  for  that 
it  is  doubtful  whether  the  feoffor  will  pay,  at  the  day  limited,  such 

• 

sum  or  not ;  and  if  he  doth  not  pay,  then  the  land,  which  is  put  in 
pledge  upon  condition  for  the  payment  of  the  money,  is  taken  from 
him  for  ever,  and  so  dead  to  him  upon  condition,  &c. ;  and  if  he 
doth  pay  the  money,  then  the  pledge  is  dead  as  to  the  tenant,  <&c." 
It  is  somewhat  singular  that  Littleton  should  not  refer  to  the 
explanation  of  the  term  as  rendered  by  Glanville ;  and  we  may 
conclude  that  the  original  mortuum  vadium  had  by  this  time  totally 
fallen  into  disuse  and  become  obsolete.  The  mortgage  described 
by  Littleton  was  strictly  an  estate  upon  condition,  that  is,  a  feoff- 
ment of  the  land  was  made  to  the  creditor,  with  a  condition  in 
the  deed  of  feoffment  or  in  a  deed  of  defeazance  executed  at  the 
same  time  (for  the  common  law  does  not  allow  a  feoffment  to  be 
defeazanoed  by  matter  subsequent),  by  which  it  was  provided,  that 
on  payment  by  the  mortgagor  or  feoffor  of  a  given  sum  at  a  time 
and  place  certain,  it  should  be  lawful  for  him  to  re-enter.  Im- 
mediately on  the  livery  made,  the  mortgagee  or  feoffee  became  the 
legal  owner  of  the  land,  and  in  him  the  legal  estate  instantly 
vested,  subject  to  the  condition  (d).    If  the  condition  was  per* 

(«)  Seo.  332.  estate  in  him."    This  is  a  mistake;  the 

(i)  In  5  Bac  Abr.,  Mortgage,  it  is  legal  estate  instantly  Tests  in  the  mort- 

stated  that  <<the  mortgagor  before  for-  gagee,  snbjeot  to  be  defeated  on  per-* 

leiiiize,  and  whilst  it  remains  nncertain  formanoe  of  the  condition  by  the  mort- 

whether  he  wiU  perform  the  condition  at  gagor. 

the  time  limited  or  not,  hath  the  legal 
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formed,  the  feoffor  re-entered  and  was  in  of  his  old  estate,  para- 
mount to  all  the  charges  and  inonmbrances  of  the  feoffee,  whether 
in  the  Per  or  in  the  Post  (e),  or  in  other  words,  above  all  persons, 
whether  claiming  through  the  feoffee,  as  heir,  widow,  or  purchaser, 
or  paramount,  or  collaterally,  to  the  feoffee,  as  the  lord  by  escheat 
and  the  husband  by  curtesy.  If  the  condition  was  broken,  the 
feoffee's  estate  was  absolute  and  his  estate  was  indefeasible,  and  all 
the  legal  consequences  followed  as  though  he  had  been  absolute 
owner  from  the  time  of  the  feoffment.  But  until  breach  of  con- 
dition, possession  was  not  in  general  given,  which  was  a  further 
distinction  between  this  mode  of  mortgage  and  the  vivum  vadium 
and  old  mortuum  vadium.  In  order  to  protect  the  mortgagor  from 
the  eviction  of  the  mortgagee,  to  which  he  was  become  liable, 
a  proviso  was  inserted,  declaring,  that  until  breach  of  condition 
the  mortgagor  might  hold  the  estate ;  and  on  the  other  hand,  the 
mortgagor  engaged,  that  in  such  event  he  would  do  all  lawful  acts 
for  further  assurance. 

Although  the  common  law  did  not  favour  conditions,  but  re- 
quired strict  performance  of  them  (/),  yet  it  was  in  certain  cases 
satisfied  with  the  performance  of  the  intent  of  the  condition  (jDj 
though  not  performed  in  words ;  and  although  a  difference  was 
taken  (A)  between  conditions  to  preserve  and  conditions  to  destroy 
an  estate,  the  former  being  allowed  to  be  performed  as  near  the 
condition  as  could  be,  and  the  latter  being  strictissimi  Jurist  yet 
conditions  in  mortgages,  the  performance  of  which,  in  fact,  de- 
stroyed the  estate  of  the  mortgagee,  were  favoured  in  the  eye  of 
the  law,  and  rather  considered  as  belonging  to  the  class  of  con- 
ditions for  preserving  estates. 


(3.)  Conditions  in  Mortgages. 

The  general  rules  at  common  law  regulating  the  performance  of 
conditions  in  mortgages  were  as  follows : — 

If  time  and  place  were  appointed  for  payment  of  the  money, 
tender  must  be  made  accordingly ;  but  if  no  place  were  appointed, 
then  (the  money  being  a  sum  in  gross,  and  collateral  to  the  title  of 
the  land)  the  mortgagor  was  bound  to  seek  the  mortgagee  and 


{e)  Co.  Litt.  239,  a.  (^)  Shep.  T.  by  Frest.  139. 

(/)  lb,  205,  a.  (A)  Co.  Litt.  206,  a. 
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tender  him  fhe  money  personally,  if  within  the  reabn,  and  it  was 
not  snffioient  to  tender  it  on  the  land  {%). 

U  no  time  were  appointed,  the  mortgagor  had  his  whole  life  for 
payment  of  it  {k). 

If  no  time  were  appointed,  and  the  condition  were,  that  the 
mortgagor  (without  mentioning  heirs,  &c.)  should  pay  10/.  to  the 
mortgagee,  and  the  mortgagor  died  without  paying  it,  the  condition 
was  broken,  and  the  estate  absolute  (/).  But  if  a  time  had  been 
appointed,  and  the  oondition  had  been,  that  the  mortgagor  (without 
more)  should  pay  to  the  mortgagee  10/.,  and  the  mortgagor  died 
before  the  day  (m),  then  his  heir,  executor,  or  administrator,  or  the 
guardian  of  the  heir,  might  tender  the  money  at  the  time,  and 
save  the  condition. 

If  the  words  of  the  condition  were  for  payment  unto  the  feoffee 
or  his  heirs  (n),  the  money  could  not  be  paid  to  the  executor  or  the 
assign ;  if  to  heirs  or  assigns,"  and  the  mortgagee  transferred  the 
mortgage  to  another,  it  might  be  paid  to  the  first  or  second 
feoffee  (») ;  or  if  the  first  feoffee  was  dead,  to  his  heirs,  but  not  to 
his  executors  (p) ;  for  the  law  will  never  seek  an  assign  in  law, 
where  there  is  one  in  fact  (q) ;  if  to  heirs,  executors,  or  assigns," 
it  might  be  paid  to  either  (q). 

If  the  condition  was  for  payment  by  the  mortgagor  and  I.  S.  («), 
payment  by  I.  S.  alone,  after  the  death  of  the  mortgagor,  was 
good ;  but  not  during  his  life. 

In  equity  the  tender  must  be  made  to  the  persons  entitled  to 
receiYe  the  money  and  re-convey  the  estate,  and,  if  the  legal  and 
partial  beneficial  interest  is  united  in  one  of  such  persons,  he 
cannot  demand  payment  to  himself  on  his  separate  receipt  (i^). 

Where  the  money  is  payable  six  months  after  the  death  of  A.,  Time  of  pay- 
there  is  no  remedy  before  that  period  {u). 

Where  a  loan  is  made  for  six  or  nine  months,  the  option  is  in  Option. 
the  borrower  («). 

It  was  customary  to  specify  in  mortgages  the  place  and  hour  of 


(i)  Co.  litt  210,  b.  («]  Shop.  T.  by  Brest.  141. 

(*)  lb.  208,  b.  (0  Clify,  Wadsworth,  2  T.  &  0.  C.  0. 

(i)  litt.  s.  337.  698. 

(m)  Jb.  334.  (u)  Brimgham  t.  Squire^  1  Drew.  151. 

(n)  5  Co.  96,  Co.  Litt.  210.  {x)  Reed  t.  Kilbum,  fe,  Co.,  10  L.  B. 

\p)  5  Co.  97,  Dy.  180.  Q.  B.  264. 

iSt)  Co.  Idtt.  210. 
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payment  of  the  mortgage  money,  but,  as  nothing  is  gained  by  it, 
the  praotioe  has  been  discontinued  (y). 


Bank  of 

England 

notes. 


(4.)  Tender  of  Mortgage  Money. 

The  mortgagor  might  tender  the  money  on  the  appointed  day,  at 
any  conyenient  time  in  which  the  money  might  be  counted  before 
sunset  (z).  He  might  pay  it  tied  up  in  bags,  and  it  was  at  the 
peril  of  the  mortgagee  to  miscount  it  (a).  And  even  if  part  of  the 
money  were  counterfeit  coin,  and  the  mortgagee  accepted  it,  it  was 
a  good  performance  (6),  though  the  mortgagee  in  such  case  might 
have  relief  by  an  action  of  deceit,  or  other  action  (c). 

A  doubt  was  formerly  entertained,  whether  a  tender  in  Bank  of 
England  notes  (although  a  good  ground  for  equitable  relief)  was  a 
tender  at  law  to  save  the  condition,  because,  although  the  Legislature 
had  enacted  that,  on  tender  of  bank  notes  in  satisfaction  of  a  debt 
and  refusal  by  the  creditor,  the  debtor  should  not  be  held  to  special 
bail((/),  yet  the  creditor  might  have  proceeded  against  him  by 
action  at  law.  And  althoii^h  the  debtor  might  on  action  brought 
pay  the  money  into  Court,  and  thus  stop  the  course  of  the  action  (^), 
yet  he  was  liable  to  costs  up  to  that  time :  and  it  therefore  seemed 
that  a  tender  in  bank  notes  (if  objected  to  by  the  creditor  (/) ) 
was  not  such  a  tender  as  would  save  the  condition  ( g). 

A  statute  (A)  removed  this  doubt;  and  now  a  tender  of  a  note 
of  the  Bank  of  England  is,  in  England,  a  legal  tender  for  all 
simis  above  5/.,  on  all  occasions ;  but  such  notes  are  not  a  legal 
tender  by  the  Bank  of  England,  or  any  branch  bank  thereof. 
But  the  governor  and  company  thereof  are  not  to  be  liable  or 
required  to  pay  and  satisfy,  at  any  of  their  branch  banks,  notes  of 
the  company  not  made  specially  payable  at  such  branch  bank, 
although  they  are  liable  to  pay  and  satisfy  at  the  Bank  of  England 
in  London,  all  notes  of  the  company  or  any  branch  bank. 


(y)  2 Dav.  Conv.  678,  Srded.,  32,ed.4. 
(z)  1  Selw.N.P.  187, 13th  ed.,  JTatWs 
ease,  5  Co.  115. 

(a)  i^.,  and  see  Suckling  t.  Coney, 
Noy,  74 ;  Alexander  t.  Brwon,  1  Carr. 
&  P.  288. 

(b)  Bao.  Abr.  Tender,  B. 

\o)  Shep.  T.  by  PMst.  136,  note,  143. 
\d)  37  G«o.  III.  0.  91,  s.  8. 
\e)  62  Qeo.  III.  c.  50. 


if)  Austen  v.  Executors  of  Dodwell,  1 
Eq.  Ca.  Abr.  318 ;  JFright  v.  Iteed,  8 
T.  R.  554;  and  see  Biddulph  v.  St. 
John,  2  Soh.  k  Lef .  534. 

ig)  Shep.  T.  by  Prest.  136. 

(A)  3  &  4  Wm.  IV.  0. 98,  a.  6,  in  Eng- 
land, but  not  in  Scotland,  8  &  9  Yiot. 
0.  38,  8.  15,  or  in  Ireland,  i^.,  o.  37, 
s.  6. 


.  4.         TENDER  OF  MOBTGAaE  MONET.  H 

Where  a  loan  of  money  is  made  in  England  of  English  money.  Payment  in 

wliat  < 
renpy. 


the  Bom  to  be  paid  is  English  onirency,  and  the  debt  will  carry  ^     ^^^^ 


Engliflh  interest,  and  a  creditor  will  have  a  right  to  receive  payment 
in  England,  although  the  loan  is  secured  by  a  bond  executed  in 
Ireland  for  so  much  ^'  lawful  money  of  Great  Britain,"  and  by  a 
judgment  entered  up  there ;  and,  consequently,  the  debt  must  be 
calculated  as  payable  in  England,  without  regard  to  the  exchange 
between  the  two  countries  (t).  In  like  manner  in  Lamdoume  y. 
Lansdowne  (A;),  even  a  charge  under  a  power  on  Irish  estates  of  a 
jointure  of  3,000/.  ^'  of  lawful  money  of  Qreat  BritaiQ,"  was  held 
payable  in  English,  not  Irish  currency;  and  in  Phipps  y.  Lord 
Angleseay  a  portion  of  1,200/.  '^  English  money"  was  held  payable 
in  England,  because  there  the  settlement  was  made,  and  there  the 
parties  resided ;  and  the  charge  being  a  sum  in  gross,  and  not  a 
rent-charge  issuing  out  of  land  (/). 

In  a  case  where,  prior  to  the  act  assimilating  the  currency  of 
Great  Britain  and  Ireland  (m),  a  settlement  was  executed  in  England, 
by  which,  after  reciting  an  agreement  by  the  gentleman  to  charge 
his  Irish  estates  with  payment  of  1,000/.  jointure  for  the  lady,  he 
charged  the  estates  with  1,000/.  '^sterling  lawful  money  of  Ireland," 
it  was  held  that  the  lady  was  entitled  to  1,000/.  sterling  English 
money  on  the  strength  of  the  recital,  and  of  the  fact  of  there  being 
no  l^;al  Irish  currency  except  copper  (n). 

A  charge  by  deed  of  5,000/.  of  lawful  money  of  Ireland,  was 
payable  in  Irish  currency,  i.e,  British  currency  with  a  deduction 
of  one-thirteenth  (o). 

The  6  Geo.  IV.  c.  79,  has  been  repealed  by  the  Coinage  Act,  83  Vict,  c  lo. 
1870  (/>),  which  declares  what  shall  be  a  legal  tender  ((7),  and  that 
payments  xmder  all  contracts  shall  be  made  according  to  the  Act, 
unless  the  contract  is  made  according  to  the  currency  of  some 
''British  possession"  (defined  s.  2)  or  some  foreign  state  (r). 

(0  NM  T.  Soehfirt,  10  BI.,  N.  S.  483;  V.  0.  Wood;  see  Scott  v.  Bevan,  2  B.  & 

4  a.  &  F.  168.  Ad.  78 ;  3  Barge,  G.  of  L.  824,  and  see 

H)  2  BL  60.  Tatea  t.  Maddan,  16  Sim.  613,  reversed 

(i)  yin.  Abr.  208^  tit.  Condition,  on  another  point,  and  3  Mac.  &  G.  632, 

(m)  6  Geo.  IV.  o.  79,  repealed  33yiot.  and  Be  £oate,  10  Ir.  Oh.  164. 

c  10.  {p)  33  Vict.  0.  10. 

(«)  Cbpi  Y.  a,  16  Sim.  118.  {3)  Sect.  4. 

(o)  Bomme  t.  Eartley,  18  Jur.  632,  (r)  Sect.  6. 
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(6.)  Performance  of  Condition. 

Substantial  performanoe  of  the  condition  is  sufficient.  It  was 
held,  that  if  an  aooount  were  stated  between  the  parties,  and 
the  balance  paid  («),  or  if  a  new  security  were  taken  by  bond  or 
statute  (0,  it  was  a  good  performance  of  the  mortgage  condition. 
**  And  so  in  most  cases,  where  by  a  condition  a  thing  is  to  be  done 
one  way,  and  to  be  done  to  the  party  to  the  condition  himself,  and 
not  to  a  stranger,  and  he  doth  accept  it  another  way,  this  is  a  good 
performance  of  the  condition,  volenti  nonfit  injuria!^  (t*).  Thus  the 
condition  is  well  performed  by  a  payment  accepted  by  the  creditor, 
though  it  were  made  before  the  day  fixed  by  the  condition  (x). 

The  law  was  stricter  when  the  condition  was  to  be  performed  to 
a  stranger,  or  to  affect  the  rights  of  third  persons  (tf).  Thus  it  was 
adjudged  (2),  that  if  the  mortgagee  before  transfer  or  assignment 
received  the  money,  and  returned  the  whole  or  part  to  the  mortgagor, 
it  was  a  good  performance  of  the  condition ;  but  where  the  con- 
dition was  for  payment  to  the  feoffee,  his  heirs  or  assigns  (a),  and 
the  feoffee  transferred  the  mortgage  and  died,  and  the  mortgagor 
paid  the  money  to  the  heir  of  the  first  mortgagee,  who  returned 
part,  this  was  held  no  good  performance  to  divest  the  lands  from 
the  alienee,  or  to  injure  the  rights  of  third  persons. 

If,  at  the  appointed  day,  legal  tender  of  the  money  was  made  and 
refused,  or  no  person  was  ready  to  receive  it,  the  condition  was 
satisfied,  and  the  mortgagor  or  his  heirs  might  re-enter  (6).  But 
here  a  distinction  was  taken  between  a  sum  by  way  of  gift  secured 
on  land,  and  a  debt  (c).  The  former  was  in  such  case  absolutely 
lost,  but  the  latter  was  considered  as  still  subsisting  as  a  personal 
duty,  and  might  be  recovered  by  action  at  law. 

It  must  be  further  remarked,  this  right  of  re-entry  on  performance 
of  the  condition  was  neither  alienable  nor  devisable  ((f),  and  could 
be  reserved  only,  as  before  mentioned,  to  the  feoffor  or  his  heirs. 


(«)  Co.  litt.  213.  (2)  J^wcell  v.  BartKolmtWy  Mich.  40, 

(0  lb,  212.  41  Eliz.  B.  R. 

(m)  Shop.  T.  by  frest.  143.  (a)  OoodalVt  ease,  6  Co.  96. 

\x)  Burgaine  t.   Spurling,   Cro.   Car.  (*)  Dy.  181 ;  Co.  litt.  209. 

288.  \e)  6  Bao.  Abr.  Mtge.  D. ;  Co.  litt. 

(y)  6  Co.  96 ;  Cro.  Eliz.  383 ;  Moor,  209,  b. 

708 ;  Co.  litt.  209,  b.  [d)  But  now  see  1  Vict.  o.  26,  s.  3, 

and  quare,  if  witliin  this  Aot. 
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Thus  mortgages  stood  at  common  law,  incumbered  with  the 
system  from  which  they  originated,  and  attended  with  ruinons  con- 
sequences to  the  unfortunate  debtor ;  and  it  is  difficult  to  conceive, 
if  the  Courts  of  law  had  been  so  inclined  (which  it  does  not  seem 
they  were),  on  what  principle  they  could  have  proceeded  in  giving 
the  debtor  relief.  The  forfeiture  was  complete ;  the  mortgagee,  by 
the  def atdt  of  the  mortgagor,  had  become  the  absolute  owner  of  the 
estate ;  it  could  not  be  divested  from  him  without  a  reconveyance, 
and  there  remained  no  remedy  short  of  an  actual  legislative  enact- 
ment, without  disturbing  the  settled  land-marks  of  property  {e). 

Happily  a  jurisdiction  was  arising,  under  which  the  harshness  of 
the  common  law  might  be  softened  without  an  actual  interference 
with  its  principles,  and  a  system  established  at  once  consistent  with 
the  security  of  the  creditor,  and  a  due  regard  for  the  interests  of 
the  debtor. 

It  may  under  this  head  be  lastly  remarked,  that  at  the  present 
day,  if  the  condition,  instead  of  determining  the  estate  of  the  mort- 
gagee, be,  that  on  payment,  &c.,  the  feoffee,  &c.  shall  reconvey  or 
re-assign  the  estate,  there,  notwithstauding  the  performance  of  the 
condition  by  payment  within  the  appointed  time,  an  actual  recon- 
veyanoe  or  re-»assignment  will  be  necessary. 

(«)  NotwithBtaDding  the  rigour  with  their  times,  that  the  law  was  opposed 

which  the  oommon  law  pimiflhed  the  to  the  better  f  eeUngs  of  the  people,  and 

breach  of  Uie  condition,  yet  it  is  dear  that  a  considerable  degree  of  obloquy 

from  the  ooncorrent  testimony  of  all  our  attended  those  who  took  advantage  of 

old  dramatic  writers,  the  chroniclers  of  it.    Thus  in  Beaumont  and  Fletcher : 

AUUhe. — ^Thoa  hast  ondone  a  faithful  gentleman, 

By  taldng  forfeit  of  his  land. 
Alffripe. — I  do  confess.    I  will  henceforth  practise  repentance. 

I  will  restore  aU  mortgages,  forswear  abominable  nsnry. 

The  Night  Walker^  or  LUile  Thief. 
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(1.)  Civil  law  follotced. 

It  lias  been  already  said,  tliat,  by  the  civil  law,  the  debtor  might 
redeem  the  estate  on  payment  of  his  debt  at  any  time  before  sentence 
passed.  ^  It  has  been  seen  how  decidedly  opposed  to  this  is  the 
doctrine  of  forfeiture  at  common  law.  The  absolute  forfeiture  of 
the  estate,  whatever  might  be  its  value,  on  breach  of  the  condition 
was,  in  the  eye  of  equity,  a  flagrant  injustice  and  hardship,  although 
perfectly  accordant  with  the  system  on  which  the  mortgage  itself 
was  grounded.  No  wonder  then  that  our  Courts  of  equity,  founded 
on  the  principles  of  the  civil  law,  should,  as  they  increased  in 
power,  attempt,  by  an  introduction  of  those  principles,  to  moderate 
the  severity  with  which  the  common  law  followed  the  breach  of  the 
condition.  They  did  not  indeed  make  the  attempt  of  altering  the 
legal  effect  of  the  forfeiture  at  common  law ;  they  could  not,  as  they 
might  have  wished,  in  conformity  to  the  principles  of  the  civil  law, 
dedare  that  the  conveyance  should,  notwithstanding  forfeiture 
committed,  cease  at  any  time  before  sentence  of  foreclosure,  on 
payment  of  the  mortgage  money ;  but  leaving  the  forfeiture  to  its 
legal  consequences,  they  operated  on  the  conscience  of  the  mortgagee, 
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and  aeiiiig  in  personam  and  not  in  rem^  they  declared  it  im« 
reasonable  that  lie  should  retain  for  his  own  benefit^  what  was 
intended  as  a  mere  pledge ;  and  they  adjudged  that  the  breach  of 
the  condition  was  in  the  nature  of  a  penalty,  which  ought  to  be 
relieyed  against,  and  that  the  mortgagor  had  an  equity  to  redeem 
on  payment  of  principal,  interest  and  costs,  notwithstanding  the 
forfeiture  at  law. 

Against  the  introduction  of  this  novelty,  the  judges  of  common 
law  strenuously  opposed  themselves;  and  though  ultimately 
defeated  by  the  increasing  power  of  equity,  they  neyertheless  in 
their  own  Courts  still  adhered  to  the  rigid  doctrine  of  forfeiture, 
and  in  the  result  the  law  of  mortgage  fell  almost  entirely  within 
the  jurisdiction  of  equity.  There  is  no  record  of  the  time  when  this 
equity  was  first  granted.  In  the  cases  of  Wade  (a)  and  Chodall  (i), 
which  were  decided  towards  the  end  of  the  reign  of  Queen 
Elizabeth,  the  parties  do  not  seem  to  have  entertained  the  idea  of 
any  remedy  existing  for  the  mortgagor's  relief,  if  the  forfeiture  was 
established  at  law ;  although  Tothill  mentions  a  case  in  the  37th 
year  of  Eliz.  (c),  in  which  the  equity  was  decreed ;  and  it  must 
soon  after  this  time  have  been  generally  in  practice ;  for  there  is  a 
case  decided  in  the  first  year  of  Charles  the  First  {d)y  in  which  the 
doctrine  seems  fully  admitted.  It  was  a  question  as  to  a  mortgage 
term  which  had  been  forfeited  by  non-payment  according  to  the 
condition ;  and  the  Court  held,  that  although  the  money  was  not 
paid  at  the  day,  but  afterwards,  yet  the  term  ought  to  be  void 
in  equity y  as  well  as  on  a  legal  payment  it  would  have  been  void 
at  law.  In  the  intermediate  reign  of  TTiug  James  the  First,  the 
Courts  of  equity  became  established  in  power,  and  the  same 
period  may  be  reasonably  assigned  as  that  in  which  the  doctrine 
of  the  equity  of  redemption  was  fully  recognised. 

No  sooner,  however,  was  this  equitable  principle  established, 
than  the  cupidity  of  creditors  induced  them  to  attempt  its  evasion, 
and  it  was  a  bold  but  necessary  decision  of  equity  that  the  debtor 
could  not,  even  by  the  most  solemn  engagements  entered  into  at 
the  time  of  the  loan,  preclude  himself  from  his  right  to  redeem ; 
for  in  every  other  instance  probably,  the  rule  of  law,  modus  et  con* 
veniio  vincunt  kgem^  is  allowed  to  prevail.  In  truth  it  required  all 
the  fijfmnefis  and  wisdom  of  the  eminent  judges  who  successiyely 

(«)  6  Go.  115.  {d)  Emanuel  CoUege  y.  Bvans,  1  Bep. 

\h)  B,  96.  in  Ch.  10. 

if)  Lamgfwd  y.  Barnard^  TothOl,  134. 
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presided  in  the  Courts  of  equity,  to  prevent  tliis  equitable  juris-* 
diction  being  nullifled  by  the  axtifioe  of  the  parties. 


(2.)  Collateral  advantage  cannot  be  obtained. 

But  those  Courts,  looking  always  at  the  intent,  and  not  at 
the  form  of  things,  disregarded  all  the  defences  by  which  the  cre- 
ditor surrounded  himself,  and  laid  down  as  a  plain  and  undeviating 
rule  {e)y  that  it  was  inequitable  that  the  creditor  should  obtain  a 
collateral  or  additional  advantage  through  the  necessities  of  his 
debtor,  beyond  the  payment  of  principal,  interest  and  costs ;  and 
they  established  as  principles  not  to  be  departed  from,  that  once  a 
mortgage  always  a  mortgage ;  that  an  estate  could  not  at  one  time  be 
a  mortgage,  and  at  another  time  cease  to  be  so,  by  one  and  the 
same  deed ;  and  that  a  mortgage  could  no  more  be  irredeemable 
than  a  distress  irrepleviable;  that  the  law  will  control  even  an 
express  agreement  of  the  parties,  and,  by  the  same  reason,  equity 
will  let  a  man  loose  from  his  agreement,  and  even  against  his 
agreement,  admit  him  to  redeem  a  mortgage  (/) ;  and  that  what- 
ever clause  or  covenant  there  may  be  in  a  conveyance,  yet  if  upon 
the  whole  it  appear  to  have  been  the  intention  of  the  parties  that 
such  conveyauoe  shall  only  be  a  mortgage,  or  pass  an  estate  re- 
deemable, a  Court  of  equity  will  always  construe  it  so  (^). 

Acting  on  these  principles,  they  decided  that  no  condition  could 
be  valid  restricting  the  right  of  redemption  within  a  given  or 
limited  time,  as  in  Kelvington  v.  Gardiner  (A),  where  the  right  of 
redemption  was  attempted  to  be  confined  to  the  lifetime  of  the 
mortgagor;  and  in  Newcomb  v.  Bonham  («),  where  the  like  attempt 
was  made.  And  although  the  decree  for  redemption  made  by 
Lord  Chancellor  Nottingham  in  the  last  mentioned  case  was  ulti- 
mately reversed  by  Lord  Keeper  North,  yet  that  was  done  on  a 
principle  which  will  be  hereafter  explained  (A;),  and  does  not  at  all 
militate  against  the  general  principle  above  stated. 


ifi)  Neweomb  v.  B<mham,  2  Vent.  364 ; 
1  Vem.  7,  214,  233 ;  Eoward  v.  Earria^ 
1  Vem.  192 ;  Jaton  v.  Eyre^  2  Oh.  Os. 
33. 

(/)  1  Vem.  192,  and  see  Ecut  India 
Company  v.  Atkyns,  Comyns,  349,  where 
arguendo  it  is  said,  equity  wiU  relieve, 
even  if  the  mortgagfor  take  his  oath  not 
to  redeem. 


(g)  5  Bac.  Abr.  6  ;  Seion  t.  Slade,  7 
Ves.  266,  273. 

(A)  Kelvington  v.  Gardiner,  cited  1 
Vem.  192,  and  see  Spurgeon  y.  CoUier, 
1  Ed.  65. 

(i)  NetDcomb  v.  Bonham^  1  Vem.  7, 
and  see  Jason  v.  Eyre,  eupra;  Price  y. 
Perrie,  2  Freem.  268;  Goodman  y. 
Grierson,  2  Ball  &  Be.  278. 

{k)  Inf.,  p.  27. 
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Nor  did  the  attempt  better  Bucoeed  to  confine  the  right  of  re- 
demption to  a  particular  line  or  class  of  heirs :  for  where  a  man  To  particiilar 
mortgaged  his  lands  (/),  amongst  which  were  estates,  which  after 
marriage  had  been  limited  by  way  of  additional  jointure  to  his 
wife,  and  the  proviso  was  that,  if  the  mortgagor,  or  the  heirs  mak  of 
his  hodyy  should  pay,  &c.,  then  he  or  they  might  re-enter ;  and  he 
covenanted  that  no  one  but  himself,  or  the  heirs  male  of  his  body, 
should  be  admitted  to  redeem :  the  jointress,  after  the  death  of 
her  husband  without  issue,  filed  her  bill  to  redeem,  and  redemption 
was  decreed,  notwithstanding  an  attempt  made  by  the  mortgagee  to 
support  the  agreement  on  the  pretence  that  he  had  purchased  the 
estate  from  the  father  of  the  mortgagor,  who  was  tenant  for  life 
only,  and  had  afterwards  been  evicted  by  the  mortgagor  as  tenant 
in  tail  male,  and  that  the  intention  was,  if  the  mortgagor  had  no 
issue  male,  to  make  the  mortgagee  some  compensation  for  his 
loss,  but  of  which  understanding  between  the  parties  no  proof  was 
adduced. 

The  report  of  the  above  case  states  that  the  Lord  Keeper,  in 
decreeing  redemption,  added  that  he  did  so  the  rather  because  the 
defendant  had  a  covenant  ioi  the  repayment  of  his  money,  and  Coyenant  for 
therefore  it  was  in  the  power  of  the  mortgagee  to  have  made  it  a  ^^^ 
mortgage  at  any  time,  which  would  bring  it  within  another  rule 
hereafter  mentioned  (m),  viz.,  that  a  mortgage  cannot  be  a  mortgage 
on  one  side  only,  but  must  be  mutual.  It  is,  however,  clear  that 
the  omission  either  of  a  bond  or  covenant,  which  are  collateral 
securities  creating  a  personal  obligation  on  the  mortgagor,  will 
make  no  difference  in  the  right  to  redeem,  for  (n)  eveiy  loan  implies 
a  debt ;  and  the  right  to  redeem  proceeds  on  the  principle  before 
stated,  viz.,  that  a  creditor  shall  not  obtain  an  advantage  by  his 
security  beyond  his  principal,  interest  and  costs.  The  bond  or 
covenant  may  tend  to  explain  a  transaction  and  show  the  intention 
of  the  parties  in  a  doubtful  case  to  create  a  mortgage ;  it  may  be 
good  matter  of  evidence ;  but  neither  of  them  is  a  necessary 
ingredient  in  the  creation  of  a  mortgage ;  for,  to  apply  the  remedy, 
equity  only  requires  to  be  satisfied  that  the  conveyance  was  origin- 
ally intended  as  a  security  for  the  payment  of  a  sum  of  money^ 
whatever  form  the  security  may  take. 

(/)  Sotcard  r.  Harris,  2  Ch.  Ca.  147  ;  («)  1   P.   Wms.   271  ;    2    Atk.   496 ; 

1  Vem.  33,  190 ;  2  Froem.  86.  Kitiff  v.  JT.,  3  P.  Wma.  358. 

(m)  Infra,  p.  26. 

a — VOL.  I.  0 
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(3.)  Parol  evidence  of  right  to  redeem. 

Aooordingly  equiiy  will  admit  even  parol  evidence  to  show  that 
the  conveyance  was  intended  by  way  of  security  only  (o).  A 
case  decided  by  Lord  Chancellor  Nottingham  is  one  of  frequent 
reference  {p).  A  man  agreed  to  lend  money  on  mortgage,  and  it 
was  proposed,  as  was  formerly  practised,  that  the  mortgagor  should 
execute  an  absolute  conveyance,  and  that  there  should  at  the  same 
time  be  a  deed  of  def eazance  from  the  mortgagee.  The  mortgagor 
executed  the  conveyance,  and  then  the  mortgagee  refused  to 
execute  the  def  eazance.  Lord  Nottingham  (after  the  Statute  of 
Erauds)  admitted  parol  evidence  to  show  the  agreement,  and 
decreed  against  the  mortgagee  {q). 

So  Lord  Hardwicke  says  (r),  "Suppose  a  person  who  advances 
money  should,  after  he  (the  mortgagor)  has  executed  the  absolute 
conveyance,  refuse  to  execute  the  defeazance,  will  not  this  Court 
relieve  against  the  fraud  P"  Again,  in  another  case(«),  he  ex- 
pressly recognizes  the  same  doctrine,  and  in  Joynea  v.  Statham  (^), 
the  Lord  Chancellor  observed,  "Suppose  an  agreement  for  a 
mortgage  drawn  by  the  mortgagee,  the  mortgagor  being  a  marks- 
man, and  the  mortgagee  omit  to  insert  a  covenant  for  redemption, 
and  then  brings  a  bill  to  foreclose,  shall  not  the  mortgagor  be  at 
liberty  in  this  Court,  upon  reading  evidence,  to  show  the  omission  P" 
So  where  (u)  an  absolute  conveyance  is  made  for  a  certain  sum  of 
money,  and  the  person  to  whom  it  is  made,  instead  of  entering  and 
receiving  the  profits,  demands  interest  for  his  money  and  has  it 
paid  him,  this  wiU  be  admitted  to  explain  the  nature  of  the  con- 
veyance ;  and  if  the  conveyance  be  absolute,  and  a  suit  be  brought 
to  redeem,  and  the  defendant  swear  it  was  an  absolute  purchase ; 
nevertheless  parol  evidence  wiU  be  admissible  to  show  the 
contrary  {x).     And  an  indorsement  on  the  deed  of  conveyance, 


(o)  England  y.  Codrington^  1  Ed.  169 ; 
Vernon  y.  Seihell,  2  t^.  110;  Seeks  y. 
Postlethwaitef  G.  Coop.  161 ;  Eodel  y. 
SedUy,  1  Y.  &  B.  640. 

(p)  Sir  Q,  Maxwell  y.  Ladg  Mbnta' 
cuts,  Ftec.  Oh.  626. 

{q)  See  also  Lincoln  y.  Wright,  4  De  G. 
&  Jo.  16 ;  Gordon  y.  Selby,  11  Bl.  N.  S. 
361 ;  Saigh  y.  Kage,  7  Gh.  469 ;  Sooih 
Y.  Tigris,  16  Eq.  182,  V.  0.  Malins. 

(r)  Walker  y.  W.,  2  Atk.  99;  J)ixo9i 


Y.  Parker,  2  Ves.  S.  226. 

(«)  Young  y.  Peachey,  2  Atk.  267. 

(0  3  ih.  387. 

(u)  Maxwell  Y.  Montaeute,  sup, ;  Card 
Y.  Jeffray,  2  Sch.  &  Lef .  374 ;  Crij^  y. 
Jee,  4  Bro.  0.  0.  471 ;  Lord  Imham  y. 
Child,  1 1^.  92  ;  but  Bee  Lord  Portmorey. 
Morris,  2  ib.  218. 

(x)  Franklyn  y.  Fern,  Barnard.  30; 
Whitfield  Y.  Parjitt,  4  De  G.  &  Sm.  240 ; 
16  Jur.  862. 
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aigiied  by  the  mortgagor  only,  is  evidence  to  show  the  intent  {y) ;  Absolate 
88  is  also  a  note  in  writing  signed  by  the  parties  (2) ;  but  in  an  t^^^^ 
instance  where  an  absolute  conveyance  for  80/.  was  made,  and  on  "^o'tg^fif®- 
bill  filed  to  redeem  the  defendant  by  his  answer  insisted  that  it 
was  intended  to  be  an  absolute  conveyance,  without  proviso  and 
condition  for  redemption,  but  admitted  that  it  was  in  trust  after 
payment  of  the  80/.  and  interest  for  the  plaintiff's  wife  and 
children,  though  no  such  trust  was  declared  by  writing ;  the  plain- 
tiff insisted,  that,  as  the  defendant  had  confessed  he  was  not  to 
have  the  estate  absolutely  and  had  not  proved  the  trust,  he,  the 
plaintiff,  was  entitled  to  redeem.     The  Court,  however,  decreed 
the  trust  for  the  benefit  of  the  plaintiff's  wife  and  children  {a). 

In  a  case  where  husband  and  wife  had  made  an  absolute 
conveyance  of  the  wife's  real  estate  by  way  of  sale  with  fine,  and 
from  subsequent  deeds  between  the  same  parties,  an  inference 
might  have  been  drawn  that  the  original  deeds  were  intended  by 
way  of  mortgage,  and  there  was  a  direct  recital  of  the  fact  in  one  of 
the  deeds  produced  from  the  possession  of  the  party  claiming  as 
purchaser;  still  as  there  was  no  other  direct  evidence,  and  that 
deed  was  not  signed  by  such  party,  and  a  great  lapse  of  time  had 
intervened,  and  the  witnesses  were  all  dead,  the  Court  refused  to 
interfere  on  behalf  of  the  heir  of  the  wife,  who  claimed  to  redeem, 
alleging  that  the  effect  of  the  deeds  had  been  only  to  pass  an 
absolute  estate  during  the  life  of  the  husband  (6). 

In  the  case  of  a  conveyance,  which  was  absolute  on  the  face  of  it 
but  of  which  the  consideration  was  in  fact  a  sum  paid  to  the 
grantor's  creditors,  on  a  bill  filed  for  a  reconveyance,  the  grantee 
claimed  the  benefit  of  the  securities  as  mortgagee ;  the  Court  held 
that  the  grantee  had  mixed  up  the  character  of  trustee,  mortgagee 
and  agent,  and  decreed  an  account,  without,  allowing  interest  on 
either  side,  and,  although  a  small  balance  was  found  due  to  him, 
yet)  on  further  directions,  the  Court  refused  to  allow  him  interest 
on  it,  and  decreed  a  reconveyance  and  payment  of  the  balance  then 
become  due  from  him,  and  he  having  lost  some  of  his  vouchers, 
refused  him  the  costs  of  taking  the  account  (c). 

Nor  will  the  Courts  permit  the  mortgagee  to  clog  the  equity  of  Bye  agree- 

,  -  -  w^*«f         ments  illegal.  ^ 

redemption  vrith  any  bye-agreement  (c/),  so  as  to  gam  an  undue  #1 

advantage.    Thus  in  a  case  in  which  money  was  lent  on  mortgage 

Or)  Frmkt^  v.  Fem^  sup.  {h)  Tutt  y.  Owen,  4  T.  &  G.  192. 

<s)  Ci0itek  ▼.  WUh&rUy,  flnoh,  376.  {e)  Friee  y.  P.,  16  L.  J.  Gh.  13. 

(a)  Stmptan  y.  Spatcer,  2  Vem.  288.  {d)  Jennings  y.  Ward,  2yom.  620. 
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at  6  per  cent.,  and  by  a  sepcurate  deed  the  mortgagor  ooyenanted 
to  eonyey  to  the  mortgagee,  if  he  (the  mortgagee)  thought  fit, 
ground-rents  at  twenty  years'  purchase  to  the  value  of  16,000/.,  on 
bill  filed  to  redeem  on  the  usual  terms  of  payment  of  principal, 
interest,  and  costs,  the  defendant  insisted  on  the  agreement,  but 
the  Master  of  the  EoUs  decreed  according  to  the  prayer  of  the  bill. 


(4.)  Right  of  Pre'emption. 

So  careful  is  equity  to  protect  the  debtor  against  the  oppression 
of  his  creditor,  that  it  will  not  allow  the  mortgagee  to  enter  into  a 
contract  with  the  mortgagor,  at  the  time  of  the  loan^  for  the  abso- 
lute purchase  of  the  lands  for  a  specific  sum,  in  case  of  default 
made  in  payment  of  the  mortgage-money  at  the  appointed  time, 
justly  considering  that  it  would  throw  open  a  wide  door  to  oppres- 
sion, and  enable  the  creditor  to  drive  an  inequitable  and  hard 
bargain  with  the  debtor,  who  is  rarely  prepared  to  discharge  his 
debt  at  the  specific  time  {e). 

But  we  must  be  careful  to  distinguish  between  the  last-men- 
tioned rule  and  a  case  with  which  it  may  be  confounded,  viz.,  an 
agreement  by  the  mortgagor,  in  case  of  sale,  to  give  the  mortgagee 
a  preference  of  pre-emption,  which,  if  claimed  within  a  reasonable 
time,  will  be  enforced  (/).  And  although  at  first  view  this  may 
seem  to  be  within  the  objection  raised  by  equity,  viz.,  that  of 
giving  the  creditor  a  collateral  advantage  over  and  above  his  prin- 
cipal and  interest,  yet  on  closer  inspection  it  will  be  f oimd  dear  of 
the  rule.  The  option  of  sale  is  still  left  with  the  mortgagor ;  he 
may  redeem  or  sell,  nor  is  he  tied  down  to  price ;  all  that  is  stipu- 
lated for  is,  that  if  he  thinks  fit  to  sell,  he  shall  give  the  mortgagee 
the  refusal.  In  Willett  v.  Winnell{e)j  and  Bowen  v.  Edwards  (e), 
the  sale  was  compulsory  and  the  price  stipulated. 

Eights  of  pre-emption,  however,  are  construed  strictly  (/). 

(5.)  Conditional  Purchase  distinguished  from  Mortgage. 

The  rule  must  be  further  distinguished  from  the  cases  in  which 
the  Courts  have  considered  the  agreement  not  to  amoimt  to  a 

{e)  Price   v.  Perruiy   2   Freem.   268;  (/)  Oriy  v.  TVt^^,  2  Eq.  Oa.  Abr.  699, 

JFillett  V.  Winnelly  1  Vern.  488 ;  JBowen      24 ;  9  Mod.  2 ;  re  Edwards^  11  Ir.  Gh. 
T.  Edioardsy  1  Rep.  in  Gh.  221.  R.  367.    See  Daweon  y.  D,,  8  Sim.  346 ; 

Cookson  Y.  C,  ib.  629. 
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mortgage,  but  to  be  a  conditional  purchaaey  in  which  iiiBtanoes  the 
yendor  will  be  kept  to  his  oontraot.  Of  this  class  is  the  case  of  an 
agreement  for  the  purchase  of  the  equity  of  redemption,  entered 
into  bond  fide  and  subsequently  to  a  mortgage  which  was  made 
And  concluded  without  reference  to  any  such  agreement,  followed 
by  a  subsequent  agreement  between  the  parties,  that  the  mortgagor 
might  have  the  estate  on  payment  of  principal,  interest,  and 
Costs  {g) ;  and  also  the  case  of  a  release  of  the  equity  of  redemp- 
tion, with  a  collateral  agreement  to  reconyey  on  repayment  of  the 
purchase-money  (A).  And  in  this  class  also  is  the  case  of  Sabine  y* 
Barrett  (i). 

A  sale  or  release  to  a  mortgagee  of  the  equity  of  redemption  BeleaM  of 
will  be  supported,  tmless  there  is  fraud  or  pressure ;  underyalue  [!^!£^ption. 
alone  is  not  sufficient  to  set  it  aside  {k).    The  onus  of  preying 
fraud  or  misrepresentation  rests  on  the  mortgagee  (/).     The  right 
to  set  the  release  aside  may  be  purchased  from  the  mortgagor's 
assignee  (/). 

Where  the  purchase-money  of  an  estate  was  paid  by  a  third 
person  on  behalf  of  the  purchaser,  and  a  further  sum  also  adyanced, 
and  it  was  agreed  that  the  estate  should  be  conyeyed  to  such  third 
person,  and  that,  if  the  purchaser  repaid  the  sums  with  interest 
by  a  future  day,  then  the  agreement  was  to  be  yoid,  and  if  not, 
then  the  sale  was  thereby  confirmed  absolutely  to  the  other 
party ;  it  was  held  that  the  agreement  constituted  a  conditional 
purchase  (m). 

So  "in  Williams  y.  Oiren  (n),  it  was  held  that  if  the  parties  in- 
tended an  absolute  sale,  a  contemporaneous  agreement  for  a 
re-purchase  not  acted  upon  will  not  of  itself  entitle  the  yendor  to 
redeem  (o).  The  Lord  Chancellor  seemed  to  attach  some  weight  to 
Goodman  y.  Orierson  (p)y  in  which  Lord  Manners  held,  that  the 


(^)  CotUreU  y.  FUrehate,  Ca.  t.  Talb. 
61,  hat  see  SevUr  ▼.  Chreentcay^  19  Yes. 
413;  Ogden  t.  BattamSf  1  Jur.  N.  S. 
791,  V.  C.  Wood. 

(A)  Entworth  y.  Grifilh,  15  Yin.  Ab. 
468,  pL  8 ;  2  Eq.  Ca.  Abr.  595,  pi.  6 ; 
5  Bro.  P.  C.  184 ;  Bac.  Abr.  Mortgage  B. 
623,  7ih  ed. ;  Gossip  y.  Wright,  9  Jnr. 
K.  S.  692,  11  W.  B.  632,  Y.  G.  ErndeiB- 
ley ;  Lincoln  y.  Wright,  4  De  G.  ft  Jo. 
16. 

(t)  1  Yem.  268. 

(*)  Ford  y.  Olden,  3  Eq.  461,  Y.  0. 


Stnart  (bat  see  2  Day.  Cony.  864,  3id 
ed.) ;  Knight  y.  Mqforibanket,  2  Mac.  & 
G.  10 ;  JPurdie  y.  Millet,  Taml.  28 ;  and 
Bee  Jfassey  y.  Johnson,  1  Ezo.  241. 

(I)  Melbourne  Banking  Co,  Limited  y. 
Brougham,  7  App.  G.  307. 

(m)  Perry  y.  Meadoworoft,  4  Beay. 
197,  afiSimed  10  i^.  141. 

(it)  10  Sim.  386 ;  5  Mj.  ft  Gr.  306. 

ip)  Per  Ld.  Gottenbam,  in  5  My.  ft  Gr. 
806  ;  see  Waters  y.  Mynn,  14  Jur.  341, 
Y.  C.  E. 

{p)  2Ba.  ft  Be.  274. 
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General 
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Rate  of 
intereflt. 


fair  oriterion  to  asoertaiii  whether  a  transaotioii  be  a  mortgage  or 
not  is,  whether  the  remedies  are  mutual  and  reciprocal  {q). 

An  agreement,  if  a  sum  then  lent  (without  security)  was  not 
repaid  bj  a  specific  day,  to  assign  the  lease  of  a  farm  without 
further  consideration,  and  to  purchase  the  furniture  and  crops  at  a 
valuation  was  enforced  as  a  conditional  purchase  and  not  a  mort- 
gage (r). 

Where  a  time  is  fixed  for  the  re-purchase,  and  the  terms  depend 
on  the  result  of  an  account  which  has  not  been  rendered  by  the 
other  party,  a  reconveyance  will  be  decreed  (a).  It  is  not,  however, 
always  easy  to  discriminate  between  a  mortgage  and  a  sale  qualified 
by  a  power  of  re-purchase  (t). 

The  rule  of  law  is  timtprimd  facie  an  absolute  conveyance,  con- 
^  taining  nothing  to  show  the  relation  of  debtor  and  creditor,  does 
not  cease  to  be  an  absolute  conveyance  and  become  a  mortgage, 
merely  because  the  vendor  stipulates  that  he  shall  have  a  right  to 
re-purchase.  In  every  case  the  question  is  what,  upon  a  fair  con- 
struction, is  the  meaning  of  the  instruments  (u),  and  the  absolute 
conveyance  will  be  turned  into  a  mortgage  if  the  real  intention 
was  that  the  estate  should  be  held  as  a  security  for  the  money  (x). 
The  deed  may  be  absolute  in  form  but  still  a  mortgage  (y),  and 
the  absence  of  a  proviso  for  redemption  will  not  prevent  its  being 
a  mortgage  (2).  If  the  bargain  is  an  oppressive  one,  the  Court 
,  will  set  it  aside,  but  not  after  a  lapse  of  years  (a). 

An  absolute  conveyance,  obtained  under  circumstances  of  surprise 
and  oppression  from  a  person  intending  only  to  borrow,  was  treated 
as  a  mortgage  (b). 

Where  an  absolute  interest  is  turned  into  a  security  and  the 
money  is  to  be  repaid,  the  Court  in  its  discretion  wiU  allow  5  per 
cent,  interest  (0). 


(q)  Goodman  y.  Cfrieraon,  2  Ba.  &  Be. 
274,  dted  by  L.  G.  in  Williams  y.  Owen, 
10  Sim.  386 ;  5  Mj.  &  Or.  306. 

(r)  Tapplf/  y.  Sheather,  8  Jur.  N.  S. 
1168 ;  11 W,  R.  12 ;  7  L.  T.  N.  S.  298. 

(«)  Fonsford  v.  Sankey,  9  W.  R.  358. 

(t)  Day.  Preo.,  yol.  ii.  p.  644,  3rded. ; 
Fee  y.  Oohifie,  11  Ir.  Eq.  Rep.  406 ; 
Waters  y.  Mynn,  14  Jur.  341,  V.  0.  E. ; 
Murphy  y.  Taylor,  1  Ir.  Ch.  92 ;  Ogden 
y.  Battams,  1  Jur.  N.  S.  791. 

(m)  Alderson  y.  White,  2  De  G.  &  J. 
105 ;  4  Jur.  N.  S.  126,  reyersing  V.  0. 
Stuart,  3  ib,  1316;  Shaw  y.  Jefry,  13 


Mo.  P.  0.  432. 

{x)  Ihufflas  y.  Cfulvertoell,  4  De  G.  F. 

&  Jo.  20  ;  6  L.  T.  N.  S.  272;  yaryingS 

Jur.  N.  S.  29,  3  GifP.  251. 

(y)  Bamhart  y.    Greenshields,  9  Mo. 

P.   0.    18 ;     Solmes  y.    Mathews,    ib, 

413  ;  3  Eq.  R.  450,  by  Erenoh. 
(z)  BsUy.  Carter,  17  Beay.  11. 
(a)  Alderson  y.  White,  9up, 
{b)  Douglas  y.  Oulvertffell,  sup, 
{e)  UhsworthU  Tmsts,  2  Dr.  &  Sm. 

337 ;  Douglas  y.  CulverweU,  sup, ;  Garter 

y.  Palmer,  6  0.  &  F.  657 ;    Maoleod  y. 

Jones,  W.  N.  1884,  63,  Pearson,  J. 
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The  right  of  repnrohase  is  a  privilege  and  is  only  to  be  exercised  Sight  of 
upon  a  strict  performance  of  the  terms  (c?),  tmless  the  terms  are  '^ 
waived  (e). 

The  payment  of  interest  will  be  evidence  that  the  transaction 
was  intended  to  be  a  mortgage  (/). 

Similarly  a  conditional  settlement  has  been  held  to  be  a  security  Conditional 
for  money ;  as  a  settlement  that  upon  payment  of  a  sum  of  money  in  c"*®^*- 
a  certain  event  the  prior  limitation  should  cease  and  the  lands  go 
to  the  heirs  and  assigns  of  the  settlor ;  upon  the  happening  of  the 
event,  it  was  held  only  to  be  a  security  for  the  money,  and  to  be 
redeemable  after  the  time  limited,  and  that  not  merely  by  the  heir 
or  executor,  but  also  by  a  creditor  (g). 


(6.)  Conditional  Satis/action  of  Mortgage. 

On  a  similar  principle,  where  a  mortgagee  agrees  to  take  a 
portion  of  his  debt  in  satisfaction  of  the  whole  upon  payment  on  a 
given  day,  the  Court  will  not  relieve  against  the  effect  of  its  non- 
payment on  that  day  (A). 

As  to  the  validity  of  stipulations  for  the  acceptance  of  a  smaller, 
in  satisfaction  of  a  larger,  sum  if  paid  within  a  specified  time, 
see  (t). 

(7.)  Instalments. 

The  strict  condition  has  also  been  upheld  where  time  was  allowed 
for  payment  of  an  existing  debt  upon  security  being  given  for 
payment  of  it  by  instalments,  on  the  failure  of  any  one  of  which 
the  whole  debt  was  to  become  payable  (k);  but  imder  a  proviso  that 
if  the  interest  was  regularly  paid  the  principal  was  not  to  be  called 
in  for  five  years,  the  bankruptcy  of  the  mortgagor  within  the  five 
years  justified  a  sale  though  no  default  had  been  made  (/). 


{d)  Gastip  T.  Wrighi,  9  Jur.  N.  S. 
692;  11  W.  B.  632,  V.  C.  Kinderdey; 
Joy  T.  Birehy  4  C.  &  F.  68,  10  BI.  N.  S. 
201. 

(#)  Ftgg  V.  Wiaden^  16  Beav.  239. 

(/)  AUenbff  y.  DalUm,  5  L.  J.  E.  B. 
312. 

{g)  Frederick  y.  Aynseotnbe,  2  Eq.  Ca. 
Abr.  694,  note  at  B.,  1  Atk.  392 ;  and 
see  Sir  Thomas  Mana'  case,  cited  Freem. 
Gh.  206;  Fori  WineheUea  y.  WenU 
wwiky  I  Yem.  402 ;  Sam$  y.  Nbrehfe, 
ib.  430. 


{h)  Ford  y.  Fori  of  Chesterjieldy  19 
Bear.  428;  Thompson  y.  Sudson,  4 
L.  B.  H.  L.  1,  reyersing  2  Ch.  256, 
Farryr.  Great  Ship  Co,,  4  B.  &  S.  666. 

(t)  Webster  y.  Cooh^  2  Ch.  647. 

(k)  Sterne  y.  Beek^  32  L.  J.  Ch.  682 ; 

1  De  G.  J.  &  S.  696,  reyersing  11 W.  B. 
687,  y.  C.  Stoart;  see  Boddy  y.  Wil- 
lianUf  3  Jo.  &Lat.  1 ;  Edtoarde  y.  Martin, 
26  L.  J.  Ch.  284 ;  Burrowes  y.  Ifoiloy, 

2  Jo.  &  Lat.  621. 

(/)  Fsp.  Bignold,  3  Deac.  161 ;  3  If. 
&  Ayr.  477. 
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After  default  in  payment  and  subsequent  receipt  of  interest,  the 
proviso  for  continuance  of  the  loan  was  held  to  be  still  binding  on 
the  mortgagee  {d).  Giving  time  after  default  without  some  con- 
sideration is  no  waiver  (e). 

The  form  of  the  security  in  these  cases  is  to  make  the  whole 
debt  payable  at  an  appointed,  and  not  distant,  date,  with  a  proviso 
explaining  the  real  intent  of  the  parties  for  payment  by  instal- 
ments, or  at  a  distant  day  if  the  payment  is  punctual  (/). 

An  agreement  that  the  mortgagee  will  not  call  in  the  debt 
during  the  life  of  the  mortgagor  is  binding,  though  the  interest 
falls  in  arrear  (g) ;  but  in  settling  such  an  agreement,  the  Court 
will  insert  a  condition  that  the  interest  shall  have  been  pimctually 
paid,  and  if  leasehold,  that  the  covenants  have  been  performed  {h). 


(8.)  Defeasible  purchases  distingimhed  from  fnarigages. 

A  further  distinction,  respecting  which  the  authorities  do  not 
seem  to  be  very  clear,  has  been  also  made  between  mortgages  and 
defeasible  purchases  (as  they  are  called)  subject  to  repurchase  within 
t  limited  time,  where  the  interest  is  taken  by  way  of  rent-charge ; 
for  it  is  said  that  in  the  latter  cases  the  stipulations  made  between 
the  parties  must  be  strictly  adhered  to,  or  the  estate  of  the  grantee 
will  become  absolute. 

The  cases  on  which  this  doctrine  rests  are  Flayer  v.  Lavington  (e), 
and  Mellor  v.  Lees  {k). 

In  Davis  v.  Thomas  (/),  the  mortgagor  released  to  the  mortgagee 
his  equity  of  redemption,  and  the  mortgagee  granted  him  a  lease 
for  ninety-nine  years  determinable  on  lives  at  a  rent,  with  a  proviso, 
that,  if  he  paid  the  rent  regularly,  he  might  redeem  within  five 
years,  and  in  default  the  agreement  was  to  be  void ;  it  was  held 
that  the  privilege  of  redemption  was  lost,  on  non-payment  of  the 
rent  at  the  periods  fixed  for  that  ptirpose. 

In  these  cases  the  absence  of  a  covenant  to  pay  was  deemed 
explanatory  of  the  intention,  and  a  trust  deed  for  creditors,  in 

(d)  Langridgey.  Payne,  2  J.  &  H.  423.  V.  0.  Bacon. 

\e)  Williams  v.  Stem,  6  Q.  B.  D.  409,  («)  1  P.  Wms.  268. 

overruling  ^^«"/T.  GrosvenorCo,,  3L.B.  {k)  2  Atk.  494. 

Q.  B.  123.  (/)  1  Buss.  &  M.  606,  and  see  Joy  y. 

(/)  2  Dav.  Conv.  694,  3rd  ed. ;  49,  Birch,  10  Bl.  N.  S.  241 ;    Williams  v. 

ed.  4.  Owen,  6  My.  &  Cr.  303,  reversing  10 

{g)  BurrowesY.  Molloy,  2  Jo.&Lat.  621.  Sim.  386  ;  Saint  John  v.  Wareham,  cited 

(A)  Seaton  v.    Twyford,   11  Eq.  691,  3  Sw.  631. 
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oonsequenoe  of   Buoh  absence,  was  held  not  to  be  a  mortgage 
entitling  the  creditors  to  foreclosure  or  sale  (m). 

It  will  be  safer  to  consider  these  cases  as  decided  on  the  special 
oirciimstances  attending  them,  than  as  establishing'  a  general  prin* 
ciple  for  the  decision  of  other  cases. 

The  Courts  lean  strongly  against  contracts  of  this  kind  where 
the  power  of  repurchasing  is  given  at  the  same  time  and  con- 
comitantly with  the  grant  of  the  annuity  or  rent-charge,  and 
endeavour,  if  possible,  to  treat  them  as  cases  of  redemption.  Per 
Lord  Hardwicke  in  Longuet  v.  Scaicen  (n),  and  Flayer  v.  8herard(p), 
His  Lordship  distinguished  between  the  sale  of  an  annuity 
absolutely  and  of  a  redeemable  annuity,  which  latter,  he  said,  was 
considered  by  the  Court  as  a  loan. 

Another  irround  for  the  same  construction  arises,  when  the  deed  Redeemable 
contains  a  stipulation  for  notice  to  be  given  of  the  grantor's  in- 
tention to  repurchase,  and  for  repayment  of  the  original  purchase- 
money,  with  all  arrears  of  the  annuity,  and  a  half-year's  payment 
in  addition,  so  as  to  allow  ample  time  to  find  out  another  hand  to 
take  the  money,  and  to  secure  the  interest  in  the  meantime  (p). 

The  fact  of  there  being  an  immediate  remedy  by  covenant  or 
otherwise  against  the  person  of  the  grantor,  while  there  is  no 
present  remedy  against  the  property  (as  in  the  ordinary  power  of 
distress  and  entry  after  default  in  payment  for  twenty-eight  days), 
leads  to  an  inference  that  the  estate  is  only  meant  as  a  security  (g). 
But,  on  the  other  hand,  the  express  exemption  of  the  grantor  from 
all  personal  liability  (which  renders  the  case  very  similar  to  a 
Welsh  mortgage)  does  not  affect  the  right  of  redemption  (r). 

In  Buhcer  v.  Astley  (^),  all  the.  above  circumstances  occurred  in 
favour  of  the  right  of  redemption ;  and  it  may  be  observed  that  in 
all  the  above  cases  the  right  of  repurchase  was  not  limited  to  any 
particular  time. 

In  cases  of  this  nature,  the  heir  of  the  grantee,  where  the  annuity 
is  limited  to  the  heirs,  is  a  trustee  for  the  executor  («). 

When  redemption  is  decreed,  the  sums  received  under   the 

(m)  T^Kfior  Y.  Em^rmm,  4  Dr.  &  W.  JVwton  v.  NeeU,  12  Oh.  D.  767,  V.  0. 

117  ;  Sobnet  ▼.  Mathews^  9  Mo.  P.  0.  Baoon. 

lis ;  3  Eq.  B.  450,  bj  French.  {q)  Bulwer   v.    AstUy^   1    Ph.    422 ; 

(ii)  1  Yes.  8.  404.  Eeamy  v.  Lyneh,  2  Jo.  &  Lat.  330. 

(•)  Amb.  IS.  (r)  longuet  v.  Seawen,  sup. ;  but  bBq 

(p)  Timer  y.   JFinstanley,  2  Soh.  ft  Williams  t.  Owen,  sup, 

Lef.  293 ;  Lawley  y.  Hooper,  3  Atk.  278 ;  («)  Longuet  y.  Seawen,  sup. 
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annuity  are  to  be  applied,  first,  in  payment  of  the  interest,  and 
afterwards,  in  sinking  the  principal  {t). 

Some  writers  (u)  have  also  considered  the  general  rule,  that  the 
mortgagee  shall  not  be  allowed  to  enter  into  a  contract  with  the 
mortgagor,  at  the  time  of  the  loan,  for  the  absolute  purchase  of  ihe 
land  for  a  specific  sum  in  case  of  default  in  payment  of  the 
mortgage-money  at  the  appointed  time,  not  to  apply  in  case  the 
payment  of  the  money  advanced  and  interest  be  limited  to  a 
particular  period ;  and  for  this  doctrine  the  case  of  Tasburgh  y. 
Echlin  (x)  is  advanced  as  an  authority.  But  this  case  was  de- 
termined on  circumstances  so  special  that  it  is  scarcely  an  authority 
for  any  subsequent  case,  and  is  hardly  applicable  to  the  matter  in 
question  (y). 

The  same  beneficial  principle,  which  operates  in  favour  of  the 
mortgagor,  will  operate  in  favour  of  his  creditors ;  as  (z)  where,  a 
man  having  made  several  mortgages  of  his  land,  the  first  mortgagee 
filed  his  bill  of  foreclosure  against  the  mortgagors  and  the  other 
creditors ;  a  decree  nisi  was  obtained,  and  to  save  the  estate,  one 
of  the  creditors  and  defendants,  with  the  consent  of  the  other 
creditors,  redeemed,  upon  an  imderstanding  between  them  that  the 
other  creditors  should  redeem  him  by  a  given  day.  The  money 
was  not  paid,  and  after  twenty  years'  possession  and  considerable 
sums  laid  out  in  improvements,  redemption  was  decreed,  and 
the  defendant  was  allowed  only  necessary  repairs  and  lasting 
improvements. 

(9.)  A  mortgage  must  be  mutual. 

It  has  been  already  mentioned  (a)  that  a  mortgage  cannot  be  a 
mortgage  on  one  side  only ;  it  must  be  mutual  (6) ;  that  is,  if  it  be 
a  mortgage  with  one  party,  it  must  be  a  mortgage  with  both.  The 
reverse  of  this  was  formerly  attempted  to  be  established ;  viz.,  that 
it  must  be  a  mortgage  with  both  or  with  neither,  so  that  it  was 
argued  (c)  that  none  could  come  to  redeem  if  the  mortgagee  could 
not  compel  the  payment  of  the  mortgage  money ;  but  the  former  is 

(t)  LaioUy  y.  Hooper j  3  Atk.  278.  (a)  Sup,  p.  17. 

(«)  6  Bao.  Ab.;  1  Pow.  Mtg.  626,  7tli  {b)  Howard  y.  Harris,  1  Vem.  192. 

ed.  {c)  Coplestone  v.  £oxtceli,  1  Oh.  Ga.  1 ; 

(x)  2  Bro.  P.  C.  266.  White  v.  £wer,  2  Vent.  340 ;  and  see 

(y)  But  see  1  Pow.  Mtg.  4th  ed.  183.  Goodman  y.  GriersoHy  2  Ba.  &  Be.  274. 
(z)  Exion  y.  Oreavee,  1  Vem.  138. 
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the  true  piiiiGiple.  The  mutuality,  however,  need  not  run  quatuor 
pedibus;  the  rule  only  requires  that  it  shall  not  be  competent  to 
one  party  alone  to  oonsider  it  a  mortgage.  In  other  respects  the 
lights  of  the  parties  may  be  different,  for  it  is  in  every  day's 
practice,  that  one  party  may  not  be  able  to  foreclose  at  a  time 
when  the  other  may  redeem,  as  is  in  the  instance  cited  in  Talbot  v. 
Braddyl  {d).  So  in  a  Welsh  mortgage,  the  mortgagor  may  redeem 
at  any  time,  but  the  mortgagee  cannot  foreclose,  nor,  without  a 
covenant  or  bond,  sue  for  the  money  (e). 

The  modem  practice  is  that  the  mortgagee  cannot  be  compelled 
to  receive  payment  before  the  day  named  in  the  mortgage  deed, 
though  the  full  amount  of  principal  and  interest  up  to  that  day  be 
offered  him  (/). 

The  ciroumstancee  of  Talbot  v.  Braddyl  {g)y  which  was  supposed 
to  be  an  authority  for  the  right  of  the  mortgagor  to  pay  off  before 
the  day,  were  peculiar  (A). 

The  mortgagee,  if  he  is  not  paid  off  on  the  day,  is  entitled  to  six  )! 
months'  notice  before  payment  (t). 

A  mortgagee,  consenting  to  a  sale  in  a  suit,  is  entitled  to  six 
months'  interest  from  the  time  of  his  consent  if  the  money  is  paid 
within  that  time,  and  ii  the  money  is  paid  afterwards,  he  is  only 
entitled  to  the  interest  to  the  day  of  payment  (k). 

The  proviso  for  redemption  is  not  merely  a  restriction  on  the 
mortgagee's  right,  but  is  a  substantive  agreement  between  the 
parties  as  to  the  time  of  payment  {k). 

There  was  a  peculiar  case  of  a  trust  for  sale  in  case  of  non- 
payment on  a  certain  day,  with  a  proviso  for  redemption  on 
payment  on,  before,  or  after  the  day  named ;  a  bill  for  redemption 
filed  before  the  day  was  held  not  demurrable  {m). 

The  preceding  authorities  show  with  what  jealousy  equity  has  Exoeption 
looked  on  eveiy  attempt  made  to  counteract  or  oppose  its  interf er-  Z^^  ^a**" 
enoe  in  behalf  of  the  mortgagor ;  but  its  object  being  to  protect  '«l**io'i- 
him  at  a  time  when  his  necessities  may  have  placed  him  at  the 
mercy  of  the  mortgagee,  cessante  causdy  cessat  etiam  lex  ;  and  there- 
fore the  general  rule  of  equity  before  stated  will  admit  of  a  veiy 

(d)  1  Yem.  396.  (A)  2  Day.  Conv.  580, 3rd  ed. ;  36,  ed.  4. 

(#}  Sowel  T.  FHc$,    Preo.   Gh.   233,  (i)  Sharpnell  y.  Blake,  2  Eq.  Ga.  Abr. 

477  ;  Lomgvet  y.  Scawm^  I  Yes.  8.  406,  603,  pi.  34. 

per  Lord  Hazdwicko ;  aaade/ee  Suhcer  y.  (A)  Dap  y.  2).,  31  Beay.  270. 

AMtky,  1  Ph.  422.  (m)  Mardinff  y.  Tin^ey,  4  N.  B.  10, 

If)  Bnwn  y.  Cb&,  14  Sim.  427.          '  12  W.  B.  684,  Kinderaley,  Y.  0. 

is)  1  Yecn.  1S3,  396. 
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considerable  exception  in  cases,  in  which  there  is  evidence  of  inten- 
tion in  the  nature  of  the  transaction,  that  provision  was  intended 
to  be  made  by  the  mortgagor  for  some  branch  of  his  family,  or 
that  the  mortgage  was  intended  by  him  in  the  nature  of  a  family 
settlement.  Thus  {n)  where  the  right  to  redeem  was  confined  to 
the  mortgagor  during  his  life,  and  it  was  proved  that  the  mortgagor 
had  a  kindness  for  the  mortgagee,  his  near  relative,  and  intended 
him  to  have  the  land,  and  that  the  claim  of  redemption  was  in- 
serted only  for  a  particular  reason,  redemption  after  the  death  of 
the  mortgagor  was  refused.  The  like  doctrine  governed  a  case  (o) 
in  which  a  man,  by  settlement  on  his  marriage,  reserved  to  himself 
the  option  of  paying  a  sum  of  money,  or  letting  the  setttement 
stand  (p).  In  Jason  v.  Ei/res  {q)  redemption  was  decreed,  although 
it  might  have  been  fairly  regarded  as  coming  within  the  same 
exception,  on  the  ground  of  the  transaction  being  intended  by  way 
of  settlement  or  family  provision.  In  this  case  parol  evidence  was 
offered  and  read  on  both  sides,  which  the  Court  took  no  notice  of, 
but  rejected.  It  will  be  observed,  that  in  Newcomb  v.  Bonham  (r), 
the  ultimate  decision  was  expressly  founded  on  parol  evidence  of 
the  mortgagor's  intention,  and  at  the  present  day  such  evidence 
would  be  clearly  admissible  (5). 

(10.)  Conversion  into  Mortgage  by  Agreement  subsequent 

A  doubt  has  been  raised  {t)  whether  an  absolute  conveyance  can 
,  be  converted  into  a  mortgage  by  agreement  subsequent,  A  slight 
j  consideration  of  principles  will,  it  should  seem,  satisfy  us  on  this 
^  head. 

Equity  looks  to  the  substance  and  not  to  the  form  of  things ; 
and,  therefore,  on  the  one  hand,  it  considers  a  purchaser,  after  an 
agreement  for  an  absolute  sale,  the  actual  owner  before  conveyance ; 
and,  on  the  other  hand,  where  the  agreement  is  for  a  mortgage,  it 
considers  the  mortgagor  the  actual  owner  after  conveyance.  Apply- 
ing these  principles  to  the  point  in  question,  as  soon  as  the  agree- 
ment for  an  absolute  sale  is  executed  and  the  consideration  paid, 
the  vendor  is  in  equity  a  stranger  to  the  estate,  and  any  subsequent 
transaction  between  him  and  the  purchaser  cannot,  it  should  seem, 

(fi)  NMComb  T.  Bimham,  1  Vem.  7.  {q)  2  Gh.  Ga.  38. 

(0)  Kinff  v.  Sromley,  2  Eq.  Ga.  Abr.  (r)  Sup. 

696.  (<)  Richards  r.  Sjfmt,  2  Eq.  Ga.  Abr. 

{p)  And  see  Woltton  r,  AsUn,  Haid.  617,  Barnard.  Gh.  90,-aee  sup.  18. 
611 ;  EampUm  t.  Spmmf  2  Yem.  288.  (t)  1  Pow.  Mtg.  4th  ed.  166. 
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hare  the  effect  of  divesting  the  ownership  from  the  purchaser,  and 
reyesting  it  in  the  original  vendor,  without  the  intermediate  step 
of  a  repurchase  by  the  vendor.  There  is  no  greater  privity  of 
estate  subsisting  between  them,  than  between*  any  two  indifEerent 
persons,  and  no  act  has  been  done  to  shift  the  ownership  back 
again.  Then  if  the  purchaser  contract,  on  repayment  of  the  con- 
mderation-money  with  interest,  to  reconvey  the  estate,  this  can  be 
of  no  more  avail  in  equity  than  if  A.  should  contract  to  sell  the 
estate  to  B.  on  payment  of  a  sum  of  money  with  interest.  If  the  ^ 
purchase-money  is  not  paid,  A.  may  rescind  his  contract. 

Upon  this  principle  was  decided  the  case  of  Sabine  v.  Barrett  (m), 
in  which  the  Lord  Keeper  said  he  was  satisfied  it  was  not  originally 
a  mortgage,  but  an  absolute  purchase ;  and  that  he  thought,  where 
there  was  a  clause  or  proviso  for  repurchase,  the  time  limited  ought 
to  be  precisely  observed  ;  and  it  may  be  thought  this  was  the  true 
principle  which  decided  the  before-mentioned  cases  of  CottereU  v» 
Purchase  (a?),  and  Emioorth  v.  Griffith  (y) ;  in  the  case  of  Copleston 
V.  Baxicell  (2),  the  point  was  strongly  pressed  by  the  counsel  for  the 
defendant,  but  the  case  was  referred  to  arbitration. 

An  important  consequence  results  from  this  distinction  between  Beyolution 
a  mortgage  and  a  purchase  with  a  proviso  for  repurchase,  viz.,  that  money  in  case 
in  the  latter  case,  if  the  party  to  whom  the  conveyance  is  first  made  ^^^'^P'"*"**®®- 
dies  seised,  and  after  his  death  the  option  is  declared  by  the  other 
party  to  take  the  estate,  the  purchase-money  belongs  to  the  heir, 
and  not,  as  it  would  if  it  had  been  a  mortgage,  to  the  executor. 
Thus,  upon  an  election  to  repurchase,  the  money  was  decreed  to  the 
heir  in  preference  to  the  executors,  on  the  ground  that  it  was 
not  the  case  of  a  mortgage,  but  a  mere  collateral  agreement  to  re- 
purchase (a). 

It  may  be  further  remarked,  that  the  circiunstance  of  an  agree- 
ment to  reconvey,  although  entered  into  at  the  time  of  conveyance, 
is  not  sufficient  to  convert  the  transaction  into  a  mortgage  if  there 
be  evidence  to  rebut  the  presumption  {b) ;  and  further  that  an  estate 
redeemable  may  be  rendered  irredeemable  by  a  subsequent  deed 
extinguishing  the  mortgage,  as  where  (c)  copyholds  were  surren- 
dered by  way  of  mortgage,  and  by  a  second  surrender  the  mortgagor 

(»)  1  Vem.  268.  {h)  Sabine  t.  Sarrell,   tup. ;   Williams 

(x)  Ga.  t.  Talb.  61.  V.  Owm,  10  Sim.  386,  6  My.  &  Or.  306 ; 

(y)  6  Bro.  P.  C.  184.  JPerrj/  y,  Meddoweroft,  4  Beav.  197. 
(t)  1  Gh.  Ca.  1.'  {e)  Ferry  y.  MarsUm,  2  Bro.  C.  0. 

(•)  Tkontiorauffh  y.  BaJker,  3  Sw.  631.  397. 
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limited  them  to  himself  for  life,  remainder  to  his  mfe  for  life, 
remainder  to  the  mortgagee  in  fee;  and  although  the  words, 
*^  subject  to  the  trusts  of  the  former  surrender  "  were  added,  jet 
the  Court  refused  redemption,  and  considered  the  words  to  mean, 
^'  subject  to  the  preceding  life  estates." 

It  scarcely  need  be  noticed  that  the  mortgagor  cannot,  under  his 
coyenant  for  further 'assurance  on  default  in  payment,  be  called 
upon  to  release  his  equity  of  redemption,  and  that  he  can,  under 
such  covenant,  be  required  to  confirm  the  mortgage  only  {d). 


(11.)  The  Result  of  Cases, 

The  following  conclusions  may  be  drawn  from  the  foregoing : — 

1.  Once  a  mortgage,  always  a  mortgage. 

2.  A  mortgage  cannot  be  a  mortgage  on  one  side  only ;  it  must 
be  mutual. 

3.  Parol  evidence  is  admissible  of  the  right  to  redeem. 

4.  A  right  of  pre-emption  may  be  given  to  the  mortgagee ;  but 
such  a  right  is  construed  strictly. 

5.  A  conditional  purchase  is  distinguishable  from  a  mortgage 
and  will  be  enforced. 

6.  Defeasible  purchases  differ  from  mortgages,  and  the  stipula- 
tions must  be  strictly  adhered  to. 

7.  A  purchase  may  be  converted  into  a  mortgage  by  agreement 
subsequent. 

{d)  AtkiM  Y.  XlUm^  1  Ld.  Baym.  36 ;  Comb.  318. 
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(1.)  Nature  of  equity  of  redemption, 

Thb  right  or  equity  of  redemption  being  thus  established,  it  is 
neoeesaiy  to  consider  the  nature  of  that  right,  against  whom  it  lies, 
and  its  incidents  or  qualities. 

First,  then,  of  the  nature  of  an  equity  of  redemption. 

It  has  been  already  shown  that,  by  the  common  law,  the  legal 
ownership  of  the  land,  on  the  execution  of  the  deed  of  mortgage,  is 
transferred  to  the  mortgagee,  subject  to  be  divested  on  performance 
of  the  condition,  and  that  a  mere  right  of  re-entry  on  performance 
of  the  condition  remains  in  the  mortgagor,  of  which,  being  neither 
alienable  nor  devisable  prior  to  the  recent  statutes  (a),  advantage 
might  be  taken  only  by  him  or  his  heirs.  These  doctrines  were  at 
first  (6)  attempted  to  be  applied  in  equity  to  the  right  to  redeem 
after  condition  broken ;  but  the  mortgagor,  as  in  the  civil  law,  is 
now  held  imtil  decree  of  foreclosure  to  be  the  real  owner  of  the 
land,  and  possessed  of  it  in  his  ancient  and  original  right  and 
estate ;  and  the  mortgage  is  personal  assets  (c). 

(a)  See  1  Vki.  o.  26,  s.  3,  and  8  &  9  (b)  Bosearriek  y.  BarUm,   1   Ch.  Ca. 

YioL  e.  106,  8.  6 ;  by  which  xighta  of  217 ;  1  Eq.  Ca.  Abr.  317,  pL  4. 
entiy  aze  made  devisable  and  alienable         {e)  Cdsbome  y.  Scarf e,   1  Atk.    602 ; 

bjdeed;  tfi/.,  p.  34,  (t).  Francis's  Max.  13. 
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An  equity  of  redemption  then  is,  in  equity,  the  andent  estate  in 
the  land  without  change  of  ownership.  But  the  clause  of  redemp- 
tion is  not ''  a  condition  for  the  benefit  of  the  grantor  "  within  the 
Mortmain  Acts  (d). 


The  king. 


Lord  of 
manor. 


No  escheat 
of  property 
held  upon 
tmst  or  mort- 
gage. 


(2.)  On  tchom  binding. 

Questions  of  great  nicety  formerly  arose  in  reference  to  the 
persons  on  whom  this  equity  of  redemption  was  binding,  but  for 
the  most  part  they  have  now  ceased  to  have  any  interest :  Lord 
Hale  described  it  to  be  not  merely  a  trust,  but  a  title  in  equity, 
and  to  be  inherent  in  the  lands,  and  binding  on  allpersonSy  whether 
in  the  post  or  otherwise  {e)y  and  although  on  the  immediate 
establishment  of  the  equity  of  redemption,  ancient  prejudices  so 
far  prevailed  as  to  lead  to  a  decision  that  lands  conveyed  to  a 
mortgagee  in  fee  became  subject  to  his  legal  incumbrances,  and  to 
the  dower  of  his  wife  (/),  and  therefore,  in  order  to  prevent  the 
latter,  it  was  usual  to  convey  the  lands  to  two  persons  in  joint 
tenancy,  yet  this  misconception  was  soon  remedied,  and  the  rights 
of  the  parties  put  upon  the  proper  footing. 

Notwithstanding,  however,  the  strong  opinion  entertained  by 
Lord  Hale  of  the  binding  quality  of  this  equity,  great  doubts  once 
prevailed  whether  the  redemption  of  a  mortgage  could  be  had 
against  the  king  (e).  And  it  was  decided  (ff)  that  a  lord  of  a  manor 
was  not  bound  by  the  equity  on  an  escheat,  if  notice  of  such  equity 
did  not  appear  on  his  court  rolls ;  although  in  another  case  {h)  it 
was  held  that  he  was  bound  by  the  equity,  if  on  the  rolls  there  was 
a  reference  to  a  deed  giving  notice  of  it,  and  that  the  mortgage 
money  belonged  to  the  personal  representative  of  the  mortgagee, 
and  not  to  the  lord. 

No  difiGiculty  now  exists,  for  it  is  enacted  (i)  that  no  lands, 
stock,  or  chose  in  action  vested  in  any  person  upon  any  trust  or  by 
way  of  mortgage,  or  any  profits  thereof,  shall  escheat  or  be  forfeited 
to  her  Majesty,  her  heirs  or  successors,  or  to  any  corporation,  lord 
or  lady  of  a  manor,  or  other  person,  by  reason  of  the  attainder  or 


{d)  Loe  v.  Hawkins,  2  Q.  B.  212. 

{$)  FawUtt  V.  Att,  Q,y  Hardr.  465 ;  1 
Eq.  Ca.  Abr.  316,  and  see  Mogen  y. 
MauU,  1  Y.  &  C.  C.  C.  4. 

(/)  Nath  V.  Freston,  Cro.  Car.  190 ;  1 
Eq.  Ca.  Abr.  217,  pi.  1 ;  Co.  litt.  205, 
a,  n.  1. 


(y)  Mt,  G,  ▼.  The  Duke  of  Zeeds^  2 
Hy.  &  K.  343. 

(A)  Weaver  v.  Ifaule,  2  Boas.  &  M. 
97 ;  and  see  3  Ha.  404—406. 

(»)  13  &  14  Vict.  o.  60,  88.  15  &  46  ; 
replacing  4  &  5  Wm.  IV.  c.  28. 
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oonviction  for  any  oSenoe  of  suoh  trustee  or  mortgagee,  but  shall 
remain  in  such  trustee  or  mortgagee,  -  or  survive  to  his  or  her 
co-trustee,  or  descend  or  vest  in  his  or  her  representative,  as  if  no 
such  attainder  or  conviction  had  taken  place. 

But  nothing  contained  in  the  Act  is  to  prevent  the  escheat  or  Aotnottopre- 
f orfeiture  of  any  lands  or  personal  estate  vested  in  any  such  trustee  or  forfeiture 
or  mortgagee  so  far  as  relates  to  any  beneficial  interest  therein  of  ^t^S^°^ 
any  such  trustee  or  mortgagee,  but  such  lands  or  personal  estate,  so 
far  as  relates  to  any  such  beneficial  interest,  shall  be  recoverable  in 
the  same  manner  as  if  the  Act  had  not  passed. 

'Where  an  estate  has  been  first  mortgaged  for  a  term,  and  after* 
irards  by  way  of  equitable  deposit  of  title  deeds  beyond  its  value, 
the  mortgagor  is  not  a  bare  trustee  under  the  Act  for  the  mort- 
gagee, so  as  to  prevent  an  escheat  of  the  legal  fee  to  the  crown  (k). 

The  equity  of  redemption,  as  in  the  case  of  a  mere  trust,  will  not 
of  course  be  binding  on  a  bond  fide  purchaser  for  a  valuable  con- 
sideration, if  he  takes  without  notice. 

(3.)  Descent  and  devise. 

Next  as  to  the  incidents  and  qualities  of  an  equity  of  redemption. 

It  has  been  already  mentioned,  that  an  equity  of  redemption  is 
an  estate  m  the  land  without  change  of  ownership.     It  necessarily 
follows  that  its  luie  of  devolution  must,  in  the  course  of  descent,  be 
governed  as  the  land  itself  would  have  been,  by  the  general  law,  or 
by  the  lex  loci;  and  therefore,  if  the  land  be  of  gavelkind  tenure, 
the  equity  of  redemption  will  be  divisible  in  like  manner ;  or  if  the 
tenure  be  borough-English,  the  youngest  son  will  be  entitled,  and 
80  of  the  like  (/) ;  and  on  the  like  principle  if  (before  the  Wills 
Act  (m),  which  makes  all  wills  speak  from  the  death)  a  devised 
estate  was  mortgaged  by  the  testator,  the  mortgage,  whether  iu  fee 
or  for  a  tenn  of  years,  if  confined  to  the  purpose  of  the  security, 
was  but  a  revocation  pro  tanto  (n),  and  if  the  owner  of  an  unquali- 
fied legal  fee  devised  it  by  his  will,  and  afterwards  made  a  mortgage 
with  an  unqualified  proviso  for  redemption,  this  was  no  revocation 
of  the  win,  because  the  proviso  was  incidental  to  the  legal  fee  {o). 

{h)  Sogtnr.  Maule,  1  Y.  &C.0.0.4.  [n)  Thomey,  T.  1  Vem.  182;  JBTo^v. 

(i)  Fawe€U  y.  Lowther^  2  Yes.  S.  304.      Duneh,  ib.  392. 

(ot)  1  yvA.  o.  26.  (o)  Toude  y.  Jones,  9  Jar.   910,  Y. 

C.  E.  13  M.  &  W.  634. 

C. — VOL.  I.  13 
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A  mortgage  hj  a  disentailing  deed  which  liEnited  the  estate  to 
the  mortgagor  in  f ee,  was,  until  the  Wills  Act,  a  total  revocation  of 
a  prior  will  {p),    A  devise  of  the  equity  of  redemption  itself  must 
be  also  valid  {q)y  if  attended  with  the  like  teohnioalitieB  as  the  law 
I^«^^'  requires  for  a  devise  of  the  land.     A  doubt  has  been  raised  (r) 

whether  prior  to  the  breach  of  the  condition,  when,  as  has  been 
already  explained,  the  mortgagor  has  a  right  of  re-entiy  only,  a  valid 
devise  of  the  land  can  be  made ;  and  the  ground  of  objection  was, 
that  the  benefit  of  a  condition  was  not  devisable.  There  seems  at 
common  law  to  be  sound  reason  for  the  objection ;  for  a  right  of 
re-entry  can  scarcely  be  placed  on  the  footing  of  a  poeaibilitt/ 
accompanied  with  an  interest,  as  has  been  attempted  by  a  preceding 
writer  («),  and  devisable  as  such ;  but,  nevertheless,  if  such  a  devise 
could  not  be  maintained  at  law,  which,  it  is  apprehended,  is  the 
total  amount  of  the  question,  it  would  be  good  in  equity,  whether 
the  mortgagor  should  die  before  or  after  the  breach  of  the  con- 
dition. And  by  the  Wills  Act  rights  of  entry  were  made  devisable 
at  law  (t). 

(4.)  Entailj  Curtesyy  and  Dower. 

Entail.  Prior  to  the  decision  that  an  equity  of  redemption  was  an  estate 

in  the  land,  and  so  long  as  the  notion  prevailed  that  it  was  but  a 
right^  the  limitation  of  it  by  way  of  entail,  or  in  strict  settlement, 
seemed  out  of  the  question ;  and  it  was  considered  that  such  on 
entail,  if  it  could  subsist,  would  tend  to  a  perpetuity.  But  when 
the  equity  was  declared  to  be  the  ancient  estate  without  change  of 
ownership,  it  became,  of  course,  subject  to  all  the  limitations  to 
which  other  estates  in  equity  were  liable  (ti). 

It  has  been  long  {x)  settled  that  an  equitable  entail  and  re- 
mainders are  barrable  by  such  mode  of  assurance  only  as  would 
bar  a  legal  entail  and  remainders.  By  3  &  4  Wm.  lY.  c.  74, 
abolishing  fines  and  recoveries,  a  power  of  disposition  has  been 
given  to  tenants  in  tail  of  freehold  lands  by  simple  deed  enrolled 
in  Chancery* 

{p)  Power  V,  p.  9  Ir.  Oh.  Rep.  178 ;  («)  See  Pow.  onMtg.  ed.  4, 348,  which 

Sparrow  y.  MardeattUf  1  Ld.  Kenyon,  refers  to  Soe  r.  Jofiet,  I  H.  BL  30. 
67,  3  Atk.  798 ;  Earmood  r.  Oglander,  (0  1  Viot.  c.  26,  b.  3. 

8  Yes.  107 ;  Locke  y.  FooU,  6  Sim.  618.  (n)  Hard.  469. 

{q)  FhiUipe  v.  EeU^  1  B^.  inCh.  190.  \x)  Kirkham   y.   Smith,    Asskh,    518 

(r)  2  Ch.  Ca.  8«  and  see  Legal  y.  Sewell,  2  Yem.  552. 
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Where  the  legal  estate  is  outstanding  in  a  mortgagee,  the  failure  Contingent 
of  the  partioular  estate  does  not  destroy  the  contingent  remainders  ^"* 

in  an  eqnitjr  of  redemption  (t/). 

In  oonsistenoj  with  the  anomalous  decision  of  equity,  that  there  OorteBy. 
diould  be  a  tenancy  by  the  curtesy,  but  not  dower,  of  a  trust  estate, 
the  like  was  decided  of  an  equity  of  redemption.  The  right  to 
tenancy  by  the  curtesy,  was  at  first  disputed  on  the  notion  already 
mentioned,  that  the  equity  was  but  a  rights  of  which  a  seisin  could 
not  be  had  by  the  wife  so  as  to  give  title  to  the  husband ;  but 
Lord  Hardwicke  in  deciding  the  equity  to  be  an  estate,  decided 
also  the  right  to  the  tenancy  by  the  curtesy  (z). 

Strong  arguments  were  urged  (a)  by  the  widow  for  her  right  to  Dower. 
dower  of  an  equity  of  redemption ;  but  the  point  was  considered 
too  well  settled  (i). 

The  8  &  4  Wm.  IV,  c.  105,  removed  this  anomaly  in  cases  Dower  Act. 
of  women  married  subsequently  to  the  31st  of  December,  1833, 
by  enacting  that  when  a  husband  shall  die  beneficially  entitled 
to  any  land  for  an  interest,  which  shall  not  entitle  his  widow  to 
dower  out  of  the  same  at  law,  and  such  interest,  whether  equit- 
able, or  partly  legal  and  partly  equitable,  shall  be  an  estate  of 
inheritance  in  possession,  or  equal  to  an  estate  of  inheritance  in 
possession  (other  than  an  estate  in  joint  tenancy),  then  his  widow 
shall  be  entitled  in  equity  to  dower  out  of  the  same. 

It  will  be  observed  that  the  statute  embraces  estates  of  which 
the  husband  shall  be  seised  partly  for  a  legal  interest,  and  partly 
for  an  equitable  interest.  This  has  more  immediate  reference  to  the 
limitations  formerly  in  general  use  in  bar  of  dower,  which,  being 
to  the  husband  for  life,  with  remainder  to  a  trustee  during  his  life 
in  trust  for  him,  with  remainder  to  himself  in  fee,  were  in  fact 
partly  legal  and  partly  equitable.  The  words  in  the  statute  will  of 
eourse  apply  to  any  similar  case ;  as  if  the  estate  is  limited  to  a 
trustee  for  the  husband  for  a  term  of  years  or  other  limited  interest 
with  remainder  to  the  husband  in  fee  or  in  tail,  or  to  the  husband 
for  a  term  of  years  or  other  limited  interest  with  remainder  to  a 
trustee  in  fee  in  trust  for  the  husband  in  fee  or  in  tail,  or  in  any 
other  manner  which  shall  give  the  husband  the  sole  beneficial 

(r)  JistU^  V.  MiekUthiDaitj  15  Ch.  D.  {b)  Banks  r.  Suttmiy  2  P.  Wms.  700 ; 

50,  v.  C.  Halins ;  Dst.  Seta.  266.  AU.  Gen.  y.  Scott,  Oas.  t.  Talb.  138,  and 

(s)  (kOifrnsT.  Scarfe^  1  Atk.  602.  eases  in  note ;  jyArcey  y.  Blakey  2  Sob. 

(4  Dixm  Y.  SaviUe^  1  Bro.  0.  C.  k  Lef.  391. 
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profits  of  the  laud,  as  realty,  for  an  estate  amounting  to  an  estate 
of  iuheritanoe  in  possession. 

The  statute  also  gives  to  widows  a  right  of  dower  in  estates  in 
respect  of  whioh  their  husbands  may  have  been  entitled  to  a  right 
of  entry  or  action,  although  they  shall  not  have  recovered  posses* 
sion,  provided  the  dower  be  sued  for  and  obtained  within  the  period 
during  which  such  right  of  entry  or  action  might  be  enforced. 
These  J)enefits  have,  however,  been  dearly  purchased  by  women,  the 
statute  having  placed  the  right  to  dower  absolutely  within  the  dis« 
posal  of  the  husband,  by  alienation  or  charge,  or  by  simple  declara- 
tion of  intention  by  deed  or  will  (c). 

A  devise  also  to  the  widow  by  her  husband  of  any  lands  out  of 
which  she  would  be  entitled  to  dower  if  not  so  devised,  will  be  a 
general  bar  of  dower ;  but  a  bequest  to  her  of  personal  estate  will 
not  have  that  effect :  unless  (in  both  cases)  a  contrary  intention  is 
declared  by  the  will. 

«     Women  married  prior  to  the  1st  of  January,  1834,  are  not  within 
the  statute,  either  in  respect  of  its  disabilities  or  benefits. 

The  question  how  far  an  equity  of  redemption  was  and  is  subject 
to  judgments  and  writs  of  elegit  is  reserved  for  the  chapters  on 
judgments  (d). 


(5.)  Legal  and  Equitable  Assets. 

Assets  in  a  Court  of  equity  are  legal  or  equitable.  If  they  are  of 
chattel  interest  and  legal,  they  will  be  administered  by  the  personal 
representatives  of  the  deceased  in  a  due  course  of  administration. 
If  they  are  assets  real  and  legal,  the  heir  or  devisee  will  take 
subject  to  the  debts  of  his  ancestor  or  testator.  If  assets,  whether 
real  or  personal,  are  equitable,  they  will  be  applicable  in  satisfac-* 
tion  of  all  the  creditors  ^mjoa««M,  except  that  judgment  creditors 
who  have  a  lien  under  any  statute  (&),  are  also  entitled  to  preference 
in  the  distribution  of  equitable  assets. 
Fteferenoeby  After  a  suit  by  creditors,  the  executor  cannot  by  confessing 
judgment  give  preference  (/),  and  the  Court  will,  after  a  decree 
against  the  executor  to  account,  restrain  creditors  from  proceeding 

(c)  An    inroluiitary    diapofiition    by  (cC)  Inf.  pp.  62,  60. 

bankruptcy  appears  to  be  haidly  within  («)  Inf.  p.  118. 

the  proyiaions  of  the  statute ;  99d  gtMfre.  (/)  SoUey  v.  OoweVf  2  Yem.  61. 


executors. 
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against  him^  and  direct  them  to  come  in  tinder  the  decree  (^). 
Payments  after  a  decree  will  not  be  allowed  to  an  executor  (A) ; 
seeusj  if  the  decree  is  merely  for  the  executor  to  admit  assets 
or  account  (t) ;  but  before  decree  and  after  writ  he  can  prefer  a 
creditor  by  payment  (A-),  and  the  law  is  the  same  in  all  Courts  (I). 
Where  a  creditor  has  been  so  preferred  in  part,  he  can  receive  no 
more  either  out  of  legal  or  equitable  assets  until  all  the  other 
creditors  have  been  paid  the  same  proportion  (m).  To  prevent  any 
such  payment,  the  plaintiff  should  immediately  after  writ  obtain  a 
receiver  («). 

An  executor  can  sell  any  of  the  assets  before  decree  (o). 

In  the  case  of  a  judgment  obtained  against  the  executor  or  Judgments  v» 
administrator  himself,  the  Court  will  stay  proceedings  so  far  as 
respects  the  estate  of  the  deceased,  though  it  will  not  protect  the 
executor  so  far  as  he  has,  by  pleading,  made  himself  personally 
liable  (p).  Such  stay  of  proceedings,  however,  seems  to  have  the 
effect  of  a  general  injunction,  inasmuch  as  the  creditor,  in  proceed- 
ing against  the  executor,  must  have  in  vain  resorted  to  the  assets 
of  the  deceased  before  he  could  have  recourse  to  the  property  or 
person  of  the  executor  {q) ;  and  if  the  judgment  preceded  the 
decree,  it  seems,  upon  principle,  that  the  stay  of  proceedings  ought 
to  be  refused,  except  in  special  cases  (r). 

A  judgment  against  an  executor  personally  cannot  be  enforced 
against  the  assets  of  the  estate,  though  the  debt  was  contreicted  in 
properly  carrying  on  the  testator's  business  («).  Lapse  of  time, 
coupled  with  acquiescence  of  the  cestuis  que  trust,  may  raise  an 
inference  of  a  gift  of  the  assets  to  the  executor  (a). 

Execution  upon  a  judgment  obtained  against  the  debtor,  and  Writ  issued 
writ  issued  in  his  lifetime,  may,  it  seems,  be  enforced  against  his  ©f  debtor. 
executors,  in  priority  to  a  decree  to  administer  the  estate  obtained 


(^)  Bats  y.  layton,  Toll.  Ex.  456 ;  2 
WmB.  Ex.  1860y  ed.  8 ;  Venum  v. 
Tkdbfum,  1  Fh.  466. 

(A)  Mitehelson  v.  JPiper,  8  Sim.  64 ; 
0^uy4  T.  G.  36  Beav.  350. 

(i)  Qtorgt  t.  G.  tup. 

(Jfr)  Dantm  v.  ImHL  Oxford^  Preo.  Ch. 
188 ;  CoUe$,  P.  C.  229 ;  Malthff  y.  Emael, 
2  S.  &  S.  227,  contra  formetlj  at  com- 
■unUw;  Farkerr.Dee,  2  Ch.  Ca.  200; 
fineh,  123,  3  Sw.  529  n. ;  see  Layrfield  y. 
X«  7  Sim.  172 ;  S§  Badelife,  7  Oh.  B. 
788,  Jeasd,  K.  B. 


(0  Jtid.  Act,  73,  s.  26,  subs.  11;  22* 
Sadelifef  tup, 

(m)  Mitehelton  v.  Fiper,  tup.;  Irbyr. 
J.  24  Beav.  526. 

(»)  Be  Radeliffe^  tup. 

(o)  Neevet  v.  Burrage^  14  Jup.  177. 

(p)  Kent  V.  IHekerinfff  6  Sim.  669; 
Burlet  V.  FoppleweU,  10  ib,  383 ;  Clarke 
y.  Ormonde,  Jao.  124. 

{q)  2  Wms.  Ex.  1738,  ed.  5. 

(r)  lb,;  Zee  y.  Park,  I  Keen,  714. 

(*)  Me  Morgan,  18  Ch.  D.  93,  C.  A. 
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fee. 


Judgments. 


after  the  deliveiy  of  the  -writ  to  the  sheiifi,  thongh  such  deliyery 
was  sabfieqiient  to  the  debtor's  deoease  (u). 

Before  the  Statute  of  Frauds  {x)  trust  estates  were  not  legal  assets, 
and,  on  the  balanoe  of  authorities,  not  even  equitable  assets  (y). 
By  that  statute,  trust  estates  in  fee  simple  were  rendered  liable  to 
an  execution  at  law  (as  they  are  now  under  1  &  2  Yiot.  c.  110,  see 
chapter  on  judgments,  inf.  p.  69),  it  being  thereby  enacted,  that  if 
any  cestui  que  trust  thereafter  should  die,  leaving  a  trust  in  fee 
simple  to  descend  to  his  heir,  such  trust  should  be  deemed  and  taken 
to  be  assets  by  descent,  and  the  heir  should  be  liable  to  and  charge- 
able with  the  obligation  of  his  ancestor  for  and  by  reason  of  such 
assets,  as  fully  and  amply  as  he  might  or  ought  to  have  been,  if 
the  estate  in  law  had  descended  to  him  in  possession,  in  like 
manner  as  the  trust  descended. 

Thus  a  trust  estate  of  inheritance  became  legal  assets ;  and  by 
analogy,  it  was  held  that  an  equity  of  redemption  was  also  legal 
assets  (s) ;  in  Plunket  y.  Penson  {a)  Lord  Hardwicke  determined  it 
to  be  equitable  assets,  and  that  the  heir  might,  on  an  action  against 
liim  by  a  specialty  creditor,  plead  riens  per  descent  (b) ;  but  this  has 
been  overruled,  see  iri/ra. 

If  the  mortgage  is  but  for  a  term  of  years,  leaving  a  1^^  rever- 
sion in  the  mortgagor,  the  reversion  in  fee  will  be  of  course  legal 
assets  ((),  for  the  specialty  creditors  might  have  judgment  at  law. 
with  a  cesset  executio  until  the  reversion  fell  into  possession  (c). 
The  judgment  at  law  will  be  only  of  assets  quando  acciderint,  but 
the  creditor  may,  by  suit,  compel  the  heir  to  sell  the  reversion, 
even,  as  it  seems,  if  it  be  expectant  on  an  estate  tail  (d). 

If  the  mortgage  be  in  fee,  and  there  be  judgment  creditors,  who 
under  any  statute  {e)  have  a  lien,  the  equity  of  redemption  will 
not,  as  to  them,  be  applicable  as  equitable  assets  (/). 

An  equity  of  redemption  of  a  leasehold  estate  was  held  to  be 
equitable  assets  (^),  notwithstanding  Sharp  v.  The  Earl  of  Scar* 


(«)  JEUmkin  v.  Sarwood,  6  Ha.  216, 
afBimed  oa  appeal^  bat  on  a  different 
gzonnd.    lb, 

{x)  29  Car.  H.  o.  S,  8.  10. 

(y)  LewinonTr.  700,  ed.  7 ;  WDliamfl 
on  Beal  ABflets,  18. 

(«)  2  Freem.  PI.  130.  The  reporter 
adds,  "  Come  al  moy  fait  dit  per  Sir  F. 
Winnington,  il  esteant  de  conoilio  en  le 
case ;  "  and  see  3  Leon.  32. 

{a)  2  Atk.  290;  and  see  SoUeff  y, 
a^er,  2  Yem.  61 ;  C^  v.  WiUit,  1  B. 


«  Cr.  872. 

{b)  Flucknei  y.  Kirk,  1  Yem.  411. 

{e)  Fhmket  t.  Fenton,  sup. 

{d)  See  Tyndale  v.  W"arr0,  1  Jao.  212, 
and  oases  there  dted. 

{e)  Inf.  p.  118. 

(/)  Sharp  Y.  Earl  of  Scarborough,  4 
Yes.  538. 

iff)  The  ereditora  of  Sir  CharUa  Cox, 
8  P.  Wms.  342 ;  HartweU  y.  Cfhitiort, 
Amb.  308 ;  Claif  r.  WUUi,  tup. 
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borough  (A),  but  these  authorities  are  not  now  law,  and  the  equity 
of  redemption  of  freeholds  and  leaseholds  is  legal  assets. 


conclusions. 


The  following  conclusions  have  been  arrived  at  (i) : — 

1.  There  is  scarcely  any  kind  of  property  which  constitutes  General 
equitable  assets,  except  inheritable  interests  in  real  estate  charged 
by  will  with  the  payment  of  debts. 

2.  Inheritable  interests  in  real  estate,  not  charged  with  the  pay- 
ment of  debts,  are  governed  (whether  legal  or  equitable)  as  to 
liability  to  debts,  by  3  &  4  Wm.  IV.  c.  104,  under  which  creditors 
by  specialty  binding  the  heirs  are  to  be  paid  in  priority  to  other 
creditors  {/). 

3.  Having  regard  to  this  Act,  an  equity  of  redemption  in  fee  is, 
far  all  practical  purposes,  applicable  to  the  payment  of  debts  on 
the  same  footing  as  legal  assets  (&),  notwithstanding  the  old 
cases  (/). 

4.  But  as  the  statute  gives  no  preference  to  specialty  debts  not 
binding  the  heir,  such  specialty  debts  are  on  an  equal  footing,  for 
the  purpose  of  administration  under  it,  with  simple  contract 
debts  (i7i). 

5.  Ab  a  general  proposition  personal  property  in  all  its  modifica- 
tions, and  including  all  chattel  interests  in  real  estate,  constitutes 
legal  assets. 

6.  The  principle  that  whatever  devolves  on  the  personal  represen- 
tative vifiute  officii  is  to  be  disposed  of  by  him  in  due  course  of 
administration  would  probably  be  carried  to  its  full  length  (n). 
The  question  is  not,  whether  the  money  is  recoverable  through  the 
agency  of  a  Court  of  Equity  or  a  Court  of  Law,  but  whether  it  is 
money  which  the  personal  representative  is  entitled  to  recover 
independently  of  any  directions  of  the  testator  (o).  Assets  are  not 
equitable  merely  because  they  are  the  object  of  equitable  jurisdic- 
tion. 


(t)  2  DaT.  Con.  569,  ed.  3. 

If)  Riekardaon  r.  Jenkim^  I  Brew.  477| 
17  Jnr.  446. 

{i)  linier  y.  Sandley,  1  Sim.  N.  S. 
200,  15  Jnr.  73 ;  B$  BurreU^  9  £q.  443, 
T.  C.  James. 

(Q  SotUjf  T.  Oower^  ntp,;  Fbmket  r. 

(si)  Oummwi  ▼.  C.  3  Jo.  &  Lat.  64. 
In)  Wmfl.  Ex.  1686,  ed.  8 ;  1  Stoiy 
Bf.  Jv.  653,  i  551,  ed.  10,  541,  ed.  12 ; 


Lovegrove-Y.  Cooper^  2  Sm.  &  GiflP,  271, 
3  n. ;  Hall  y.  Macdonald,  14  Sim.  1 ; 
Cook  y.  Greffton,  3  Drew.  547 ;  8he$  v. 
I^ench,  %b.  716,  3  Jar.  N.  S.  428 ;  Mutlow 
y.  M.  4  De  Q^.  &  Jo.  539 ;  Christy  y. 
Qmrtenay^  26  Beav.  140;  Att.-Gen.Y. 
Brutming^  8  Ho.  L.  G.  258,  264  ;  6  Jnr. 
N.  8.  1083;  Re  JBurreU,  sup.;  but 
Bee  Bain  y.  Sadler,  12  ib.  570,  Y.  0. 
Wickens. 

(o)  AtL  Oen,  y.  Brwminfff  sup. 
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7.  The  separate  propertj  of  a  married  woman  (whioh  pr&- 
Tioosly  was  eqnitalsle  asBete  (p))  is  now,  by  tlie  Married  Women's 
Property  Aot,  1882  (y),  legal  assets. 

8.  The  priuoiple  appeaxs  to  include  personal  estate  Buhjeot  to  a 
general  power  of  appointment,  and  which,  by  the  exerdse  of  the 
power,  is  suhjeoted  to  the  payment  of  dehts  (f). 

The  following  have  been  held  to  be  Ugal  asgeta : — 

Moneys  arising  nnder  a  will  and  paid  by  executors  into 
CoQrfc(a). 

The  proceeds  of  real  estate  directed  by  the  Court  to  be  sold 
for  payment  of  debts  and  paid  by  the  purchaser  into  Court  (s). 

The  equity  of  redemption  of  a  term  (u). 

The  equity  of  redemption  of  a  mortgage  of  money  ohaiged 
on  land  (a). 

An  aonitity  secured  on  a  rereraonaiy  interest  void  under 
the  statute  of  13  Eliz.  oh.  4  (y). 

A  moiety  of  trust  moneys  belonging  to  the  testator  paid 
into  Court  (a). 

The  surplus  proceeds  of  sale  of  mortgaged  property  (a). 

The  equity  of  redemption  in  copyholds  (J). 

A  personal  chattel  subject  to  a  lien  minus  the  amount  of 
Buoh  lien  (c). 

Estates  jwr  auire  vie  {d). 

The  following  have  been  held  to  be  equitable  assets : — 
Lands  demised  for  the  payment  of  debts  {e). 
Lands  oonveyed  to  a  trustee  for  the  payment  of  debtfi  {e). 
A  broker's  bond  in  London  {g). 

An  office  of  profit  granted  to  a  man  and  his  heirs  for  liTes, 
of  which  the  Court  wiE  appoint  a  receiver  (A). 

(p)  Oami  Y.  Sitkaum,  1  Cr.  &  Ph.  (a)  Chritty  t.    Cmtrienay,    28    Beav. 

48.  140. 

(j)  45  k  46  Vict.  D.  TS,  B.  23 ;  Smith's  («)  S»  BarreB,  fi  Eq.  443, T.  0.  James. 

M.  W.  P.  Aot,  1882,  p.  102,  ed.  2.  (e)  OloKoln  t.  Sotmtrtt,  S  A.  &  E. 

(r)  Willituns'  Real  Ameta,  IS.  710. 

{»)  iMngmvt  T.  Coeptr,  2  8m.  ft  O.  {d)  29  Car.  11.  c.  3,  •.  12 ;  11  Gt«o.  IZ. 

271,  an.  o.  B  (repealed) ;  1  Tiot.  o.  26,  a.  6. 

(u)  Cotk  T.  aregton,  3  Dreir.  G47.  (i)  Bain  t.  SadUr,  12  Eq.  S70,  T.  O. 

(y)  Stui  T.  M-meh,  3  Drew.  716,   3  WioksnB. 

Jar.  N.  B.  438.  (jt)  JfaiA  y.  Bryant,  J16  Bear.  633,  4 

((}  MuUme  t.  if.  4  De  Q.  &  Jo.  SS9.  Jar.  N.  S.  650. 

(A)  B:aaehar4  r.  OawlMom*,  4  Siiii.  686. 
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And(t)   an  equity  of  redemption  devised  to  trustees  or 
executors  for  payment  of  debts. 

Whether  estates  are  devised  to  trustees  or  executors  to  sell  for 
payment  of  debts,  or  descend  to  the  heir  charged  by  the  ancestor 
with  the  payment  of  debts,  vrill  make  no  difference  in  their  being 
accounted  equitable  assets ;  nor  is  it  of  any  efiect  that  the  testator 
directs  that  the  produce  shall  be  considered  as  part  of  his  personal 
estate  (k). 

Where  an  estate  consists  partly  of  legal,  and  partly  of  equitable, 
assets,  creditors  who  have  availed  themselves  of  their  preferential 
right  to  the  former  will  not  be  allowed  to  participate  in  the  latter 
till  the  postponed  creditors  have  been  put  upon  an  equality  with 
tiiem  (/). 

In  the  admimstration  of  assets  the  costs  are  apportioned  between  coBts. 
legal  and  equitable  assets  (m). 

An  executor  can  only  retain  for  his  own  debt  out  of  legal  assets  Retainer  by 
passing  through  his  hands  (n).    His  right  of  retainer  is  not  lost  by  ®^®°^**''- 
his  commencing  an  admimstration  suit  as  a  creditor  (o) ;  and  an 
executor  who  is  one  of  several  joint  creditors  can  retain  (p). 

An  executor  of  an  executor,  not  being  the  surviving  executor, 
cannot  retain  (g),  unless  the  deceased  executor  claimed  to  retain  in 
his  lifetime  (r). 

Where  the  legal  assets,  if  applied,  would  have  been  exhausted 
by  specialty  creditors,  who  were,  however,  paid  partiy  out  of  legal 
and  partly  out  of  equitable  assets,  the  retainer  of  the  executor  for 
a  simple  contract  debt  was  refused  (a). 

He  has  no  right  of  retainer  against  real  assets,  notwithstanding 
3  &  4  Wm.  rV.  c.  104  (s) ;  nor  can  the  executor,  out  of  a  trust 
fund  due  by  his  testator,  retain  a  share  of  the  trust  fund  duo  to 


(0  SeelMMM  T.  OieU^,  2  Aik  60,  and 
in  note.  Clay  v.  Wiais,  1  B.  &  Or. 
372 ;  Silk  t.  JPHme,  1  Bro.  0.  0.  138 ; 
3aritr  r.  May^  9  B.  &  Or.  489,  over- 
tilling  Oirling  y.  Lee^  1  Yem.  63. 

{k)  Bailey  v.  Ekim,  7  Yes.  319  ;  Ship* 
hard  ▼.  Lutwidg$^  8  Yes.  26 ;  Boamn  t. 
Robmtan^  1  Mjr.  ft  K.  600;  ShakeUy. 
Eickardmm,  2  CoU.  31. 

(i)  2  DaT.  Cony.  669,  ed.  3. 

(m)  MuUow  y.  JT.  ntp. 

(«)  Wms.  Ex.  973,  ed.   6,  and  see 


RiehmtmdY,  White,  12  Gh.  D.  361,  O.  A. ; 
Zee  y.  Kuttall,  ib.  61,  0.  A. 

{o)  Campbell  y.  C.  16  Ch.  D.  198,  Y.  0. 
Bacon. 

(p)  Crowder  y.  Stewart,  16  Ch.  D. 
368,  Y.  C.  Malins. 

(q)  Hopton  y.  Jhyden,  Preo.  in  Ch. 
179. 

(r)  mit&n  y.  CoxweH,  23  Ch.  D.  764, 
Pearson,  J. 

(»)  Waltera  y.  JT.  18  Ch.  D.  182, 
Fry,  J. 
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him  as  executor  of  a  cestui  que  trust  (u) ;  but  an  executor  can  and 
ifi  bound  to  retain  a  debt  due  to  him  as  trustee  {x). 
As  to  retainer  by  the  heir  or  deyisee,  Beopostj  p.  468. , 


Redemption 
on  mortgage 
by  appomt- 
ment. 


Mortgage  by 
appoin^ent 
by  wilL 


Advowsoii. 


Mortgage  of 

equi^of 

redemption. 


(6.)  Redemption  on  mortgage  by  appointment  and  other  matters. 

The  execution  of  a  power  by  way  of  mortgage,  whether  in  fee  or 
for  years,  is  but  an  appointment ^ro  tanto  (y),  unless  there  be  on 
the  face  of  the  instrument,  or  from  a  comparison  of  the  wording  of 
different  instruments  of  mortgage,  an  indication  of  an  ulterior 
intention  inconsistent  with  a  future  exercise  of  the  power  (2),  and 
the  right  of  redemption  will  remain  in  the  persons  entitled  to  the 
estate  in  default  of  appointment  {a).  If  a  mortgage  is  made  by 
the  exercise  of  a  general  power  of  appointment,  the  equity  of 
redemption  is  in  the  appointor,  semb.  {b). 

Where  a  mortgagor,  having  a  power  to  appoint  by  will,  appointed 
to  the  mortgagee  by  will  and  covenanted  not  to  revoke  the  will, 
the  mortgage  did  not  prevent  revocation,  but  the  mortgagor  was 
left  open  to  an  action  for  damages  (c),  although  he  had  become 
bankrupt,  as  the  contingent  liability  under  the  covenant  was  in- 
capable of  proof  under  the  bankruptcy  and  not  released  by  it  (rf). 

On  the  principle  that  the  mortgagor  remains  the  actual  owner  of 
the  estate,  it  has  been  determined  {e)  that  the  mortgagor  of  an 
advowBon  has  a  right  in  eqjiity  to  nominate  to  the  living  on  a 
vacancy,  and  to  compel  the  mortgagee  to  present  his  nominee,  even 
although  there  be  an  actual  engagement  between  them,  that  the 
mortgagee  shall,  after  default  made,  have  the  right  to  present. 

In  like  manner  an  equity  of  redemption  may  itself  become  the 
subject  of  mortgage,  and  each  equitable  mortgagee  will  have 
preference  according  to  his  priority  in  time,  the  maxim  of  equity 
bejng.  Qui  ptHor  est  in  tempore^  potior  est  injure  (/).     Of  the  pro- 


(«)  IteClare,W,'N.  1883— 19,Pearson,  J. 

(z)  Sander  t.  Eeaihjield,  19  Eq.  21, 
V.  C.  Malins;  Crowder  v.  Stewart y  16 
Oh.  D.  368,  V.  C.  Malins. 

(y)  Tkwme  v.  T,  1  Vem.  141;  and 
Ferkim  v.  Walker^  ih,  97. 

(2)  Fitzgerald  v.  Faueonberg,  Fitz.  207; 
Bamett  v.  WiUon,  2  Y.  &  0.  C.  0.  407 ; 
but  quare  this  case. 

(a)  Innes  y.  Jackson,  16  Yes.  856. 

{b)  £e  Van  Bagan,  16  Ch.  D.  30,  L.  J. 
James. 

{0)  Shep.T.  by  Pre6t.401 ;  Sugd.  Pow. 


214,  ed.  8;  JRobimon  y.  Ommaney,  23 

Gh.  D.  286,  0.  A.,  affirming  Eay,  J.,  21 

ib,  780. 
(d)  Sobineon  y.  Ommaney,  tup, 
(tf)  Jwy   y.    Cox,   Preo.    Chan.   71  ; 

Amhwit   y.    Dawling,    2   Yem.   401  ; 

Oalfy  y.  Selby,  Stra.  403 ;  MaekemU  t. 

Bobinton,  3  Atk.  669,  which  oyentiled 

Gardiner  Y,  Griffiih,   2  P.  Wms.  403,  see 

inf.  pp.  341,  702. 

(/)  PonbL  Tr.  Eq.  320,  and  cases  in 

note;  and  see  also  Exp.  Knott,  11  Yes. 

609. 
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teoiion  afforded  by  the  statute  law  to  the  mortgagee  of  an  equity  of 
redemption,  and  by  what  means  a  subsequent  mortgagee  of  the 
equity  of  redemption  may  obtain  preference  to  a  prior  mortgagee 
of  the  equity,  an  explanation  will  be  given  in  the  subsequent 
ohapters. 

The  equity  of  redemption  being  an  estate  in  the  land,  it  followed  i^^MM 
that  the  dootrine  of  possesm  fratris  would  apply  in  exclusion  of 
the  half  blood  (g). 

But  by  3  &  4  Wm.  IV.  c.  106  (A),  any  person  related  to  the 
person  from  whom  the  descent  is  to  be  traced  by  the  half  blood  is 
capable  of  being  his  heir ;  and  the  place  in  which  any  such  relation 
by  the  half  blood  stands  in  the  order  of  inheritance,  so  as  to  be 
enabled  to  inherit,  is  next  after  any  relation  in  the  same  degree  of 
the  whole  blood  and  his  issue  where  the  common  ancestor  is  a  male, 
and  next  after  the  common  ancestor,  where  such  common  ancestor 
is  a  female ;  so  that  the  brother  of  the  half  blood  on  the  part  of 
the  father  inherits  next  after  the  sisters  of  the  whole  blood  on  the 
part  of  the  father  and  their  issue,  and  the  brother  of  the  half  blood 
on  the  part  of  the  mother  inherits  next  after  the  mother. 


(7.)  Forfeiture  and  eecheat. 

The  OTOwn  may  redeem  such  estates  as  vest  in  it  by  forfeiture  (i). 
But  if  a  mortgaged  estate  had  been  seized  by  the  crown  upon  the 
mortgagor's  outlawry  for  high  treason  and  granted  to  another,  and 
afterwards  the  outlawry  had  been  reversed,  upon  the  reversal  the 
lessee  was  restored  {k)  to  all  that  was  not  answered  to  the  crown, 
f . «.,  to  aU  but  the  mesne  profits.  His  right  of  redemption  there- 
fore returned  to  him  (Q. 

An  equity  of  redemption  is  not  subject  to  escheat ;  the  reasoning  Escheat  of 
in  Burgees  v.  Wheate  {m)  as  to  a  mere  trust  estate  is  applicable ;  it  J^S^ption. 
is  a  question  of  tenure  and  not  of  forfeiture,  and  the  right  to 
esdieat  arises  pro  de/ectu  tenentia;  so  long  as  the  lord  has  his 
tenant  to  perform  his  services,  the  land  cannot  revert  in  demesne, 
and  the  crown  has  no  equity  to  sue  {n).   If  the  mortgagee,  in  such 

{p)  CoMborm  T.  Searfe^  1  Atk.  603.  (/)  Peyton  v.  Ayliffe^  2  Yem.  312 ;  2                                       ^ 

(A)  Sect  9.  Fifih.  Mtg.  762,  ed.  3 ;  712,  ed.  4. 

(i)  Ati.  0m.  v.  Cfroftty  4  Bro.  P.  0.  (m)  1  Ed.  177,  1  W.  Bl.  Bep.  123 ; 

136.  and  see  Fatoeett  y.  Zowther,  2  Yes.  304 ; 

{k)  BoeiUjf  T.  JFUJtimon,  Sir  T.  Jones,  Taylor  y.  Hayyarth,  14  Sim.  8  and  17. 

100,  8  Keb.  729 ;  JEyre  y.  JFoodsme,  Cro.  (n)  Sealo  y.  Symonds,  16  Beay.  406. 
278,  1  And.  227. 
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case,  Bhould  aLso  proceed  on  his  bond  or  covenant  to  reoover  the 
debt  from  the  personal  representatives  of  the  mortgagor,  according 
to  Burgess  v.  Wheate  (o),  the  Court  would  direct  the  mortgagee  to 
convey  the  estate  to  the  executors.  This,  however,  was  merely  an 
ohiier  dictum^  but  it  may  be  considered  clear  that  equity  would  not 
allow  the  mortgagee  to  have  both  the  money  and  the  estate. 

Mortgagee  Lord  Eldon  thought  that  the  mortgagee  might  refuse  to  be 

Sw»?  redeemed,  but  the  question  as  to  debts  did  not  arise  {p).     The 

mortgagee,  however,  is  subject  to  the  debts  of  the  mortgagor, 
whose  administrator  can  redeem  (g),  and  the  title  of  the  mortgagee 
was  held  not  to  be  complete  even  after  twenty  years,  as  although 
ordinary  debts  would  be  barred,  yet  a  debt  on  covenant  not  yet 
broken  might  arise  at  any  moment  {q). 

Lord  gnbject  Under  the  Escheat  Act  (r),  trust  moneys  may  be  followed  into 
land  against  the  lords  of  the  fee,  and  if  it  were  otherwise,  the  estate 
in  the  hands  of  the  lord  by  escheat  is  liable  to  the  debts  of  the 
person  whose  estate  has  escheated  {s). 

Lord  is  an  The  lord  under  the  reservation  of  the  equity  of  redemption  to  the 

mortgagor,  his  heirs,  executors,  administrators,  and  assigns,  takes 
it  by  escheat,  as  an  assign  in  law,  as  belonging  to  the  inheritance  {t). 
So  the  lord  would,  in  equity,  be  entitled  to  a  term  of  years  attendant 
upon  the  inheritance  as  part  of  the  escheated  property  (w),  and  a 
mortgagee  of  a  term  cannot  (at  least  since  3  &  4  Wm.  IV.  c.  104, 
under  which  the  lord  out  of  the  lands  escheated  has  to  pay  the 
mortgage  debt  {x) ),  hold  the  term  against  the  lord  claiming  to 
redeem  as  taking  the  reversion  by  escheat  {y). 

Crown  sabject      When  an  estate  is  mortgaged  beyond  its  value,  but  the  legal 

^  '  estate  is  left  in  the  mortgagor  and  escheats  to  the  crown,  the  estate 
may  be  sold  in  an  administration  suit,  and  a  grant  be  applied  for 
from  the  crown  (2),  or  in  a  suit  by  the  mortgagee  (not  being 
a  creditor's  suit)  he  wiU  be  decreed  to  hold  against  the  crown  until 
the  mortgage  debt  is  paid  {a). 

Crown  debts.  An  equity  of  redemption  (except  of  copyholds)  is  subject  to  crown 
debts,  and  maybe  sold  under  an  extent  of  the  Court  of  Exchequer, 

(0)  1  W.  Bl.  Bep.  149.  {x)  Evant  y.  Brwm^  6   Beav.    114  ; 

{p)  Gordon  t.  O,  3  Sw.  470.  Eughet  y.  Wells^  nip, 

\q)  Beale  y.  Sf/mondt,  16  Beav.  406.  (y)  Viaeount  Doume  y.  Mmrru^  3  Ha. 

(r)  13  &  14  Yict.  o.  60,  tup,  p.  32  {t),  394  ;  see  Bogera  v.  Maule,  1  T.  &  C.  O. 

(#)  Hughet  y.  WelUy  9  Ha.  750 ;  16  0.  4 ;  Hancock  y.  Att,  Gen,  12  W,  B. 

Jnr.  927.  669,  V.  C.  Kindersley. 

(Q  Co.  litt.  216  a.  (s)  Bogers  y.  Ifaule,  sup, 

\u)  Thruxton  y.  Att,  Gen,  I  Yem.  (a)  Madge  y.  Att.  Gen,  3  Y.  &  C.  342. 
340. 
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pnimiant  to  25  G-eo.  UL  o.  35  {b).  Notice  of  motion  for  an  order 
for  sale  should  be  given  to  the  mortgagee  before  the  motion  oan  be 
made,  and  the  Court  will  order  a  reference  to  ascertain  what  is  due 
on  the  mortgage  {c). 

An  equity  of  redemption  of  a  mortgage  in  fee  was  liable  to  Treason, 
forfeiture  for  treason,  but  not  for  felony  (rf) ;  but  the  equity  of 
redemption  in  the  case  of  a  term  was  forfeited  by  either  treason  or 
felony  {e).  Now,  however,  forfeiture  for  treason  and  felony  has 
been  abolished  (/),  and  administrators  are  appointed  by  the  crown 
of  the  property  of  any  convict,  who  may  pay  his  debts ;  and  the 
property  of  the  convict,  on  completion  of  his  sentence  or  on  his 
death,  reverts  to  him  or  his  heirs. 

And  33  Hen.  VIIL  a  20,  s.  2,  is  repealed  (^). 


{i)  13  Eliz.  0.  4 ;  Sex  r.  DelamotU^ 
FoRwt.  R.  Ex.  162. 

{e)  King  t.  Coombe$,  1  Pri.  207. 

\d)  AtU  Otn,  T.  8and9^  Hard.  488 ; 
laveWi  case,  I  SaUc.  85 ;  Att,  Gen.  y. 
CnfUy  1  Bio.  P.  C.  222 ;  but  see  King 
T.  Ihnwmond,  Gro.  Jao.  613,  and  Sngd. 
Gilb.  on  XJaea,  78,  note.     N.B.— By 


64  Qcw.  m.  0.  145,  oormption  of  Uood 
is  in  all  oaaes  saved  except  for  treason, 
petit  tieason,  and  murder ;  see  1  Jann. 
on  Wills,  38,  ed.  3. 

{e)  See  Sugd.  OUb.  on  Uflee,  79. 

(/)  33  &  34  Vict.  0.  28. 

is)  Stat.  Law  Berision,  1863. 
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(1.)  Statute  Merchant  and  Statute  Staple. 

Before  we  proceed  further,  it  is  proper  to  inquire  into  the  nature 
of  certain  compulsory  modes  by  which  lands  may,  by  force  of  the 
statute  law,  be  rendered  a  security  for  debt. 
At  oommon  The  common  law  did  not,  as  between  subject  and  subject,  allow 
the  lands  themselves  to  be  taken  in  execution  on  a  judgment  for 
debt  or  damages ;  for  if  they  might  have  been  so  taken,  then  a 
tenant  might  have  been  intruded  on  the  feud  against  the  lord's 
consent ;  and  thus,  by  a  circuitous  route,  an  alienation  might  have 
been  effected  against  his  will.  The  creditor,  therefore,  could  only, 
by  the  common  law  writ  of  Ji.  fa,^  take  the  goods  and  chattels  of 
his  debtor,  and,  by  writ  of  levari  facias^  take  the  growing  profits  of 
the  land ;  and  even  of  these  latter  he  might  have  been  deprived  by 
subsequent  alienation  of  the  land  itself.  No  writ  of  levari  facias 
can  now  be  issued  in  any  civil  proceeding  (a).  The  crown,  indeed, 
might  have  taken  the  lands  of  its  debtor  by  force  of  its  preroga- 
tive, and  a  creditor  might,  on  judgment  against  the  heir  on  a 
specialty  debt  of  the  ancestor,  have  taken  the  land ;  for  otherwise 
he  would,  as  against  the  heir,  have  been  remediless. 

(a)  B.  A.  1883,  s.  146. 
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The  inoonYenienoe  of  this  rigid  systein  was  remedied  by  the  statute 
statute  of  Aoton  Bumell  (6),  which  provided  the  remedy  of  a  statute  ^ 
merchant  J  beiog  a  bond  or  obligation  on  reoord,  taken  before  the 
mayor  of  the  place,  and  entered  on  record,  and  sealed  with  the  seal 
of  the  debtor  and  the  king. 

Another  remedy  for  the  creditor  was  the  statute  staple  (c),  which  Statute 
was  a  bond  of  record  acknowledged  before  the  mayor  of  the  staple. 

Lands  might  be  taken  nnder  these  statutes  or  recognizances  by 
the  statute  law,  as  well  as  under  recognizances  by  the  common 
law ;  and  several  statutes  have  been  enacted  for  the  regulation  and 
iorolment  of  statutes  and  recognizances  {d) ;  but  the  remedy  of 
oreditoiB  under  statutes  and  recognizances  against  lands  is  obso- 
lete {e). 

(2.)   Writ  of  elegit. 

A  much  more  extensive  remedy  wa&  provided  for  the  creditors  13  Edw.  I. 
by  13  Edw.  I.  o.  18,  under   which  a  writ  was   framed,  since  writ  of  elegit 
called  a  writ  of  elegit,  from  the  words  of  the  entry  on  the  roll,  «^.  a  moiety  of 

-^  the  land. 

Quod  elegit  sioi  executionem  fieri  de  omnibus  cataUis  et  tnedietate  terrw. 
Under  this  writ  the  sheriff  must  impannel  a  jury  to  inquire  as  to 
the  lands  of  the  debtor  and  appraise  their  value,  and  the  sheriff  is 
to  set  out  and  deliver  to  the  creditor  a  moiety  of  them  by  metes 
and  bounds,  at  the  extended  value.  But  the  sheriff  need  not  have 
delivered  a  moiety  of  each  tenement  (/) ;  it  was  sufficient  if  the 
lands  extended  were  but  a  moiety  in  value  of  the  whole.  If  the 
sheriff  extended  more  than  a  moiety,  and  the  fact  appeared  on  the 
letom,  it  seems  the  execution  was  merely  void  (</).  If  two  writs 
were  issued,  either  at  the  suit  of  the  same  creditor,  or  of  different 
creditors)  while  the  debtor  was  in  possession  of  the  whole  of  the 
land,  the  sheriff  might  take  one  moiety  imder  each  writ  (A).  But 
if  one  lEoiety  was  already  taken  in  execution,  then,  under  a  second 
exeoution,  one-fourth  only  could  be  taken,  that  is,  a  moiety  of  the 
remaining  moiety,  and  so  of  the  like  (i). 

The  creditor  may  award  on  the  roll  several  writs  of  elegit  into 
several  counties  for  the  whole  debt  {k). 

(^)  11  Edw.  L  bat  see  oonlra  Oarthew,  453. 

It)  27  Edw.  m.  Stat.  2.  [h)  Doe  y.  Creed,  6  Bing.  327 ;  Att. 

{(i)  27£lir.  c.  4,  as.  7,  8;  29  Gar.  IE.  Gen,  y.  Andrew,  Hard.  23;  CFallon  y. 

a  3,  s.  18 ;  8  Geo.  I.  c.  26.  Dillon,  3  Sob.  &  Lef.  24. 

[e)  WUHajDB*  Beal  Aaeets,  9.  (t)  MuU  y.  Cogan,  Gto.  Eliz.  483. 

If)  Deny,  lard  Abingdon,  Dong.  473.  (A)  Dyer,  162  b.  pi.  51 ;  Sari  of  Wor- 

{$)  JPktten  y.  Fltrbeei,  2  Solk.  563 ;  cetter's  ease,  Moore,  24,  pi.  83 ;  Ooodyere 
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Chap.  6. 


TheinquuL- 
tion. 


Chattel 
interest  only. 


Judgmenta 
under  war« 
rants  of 
attoznej. 


Defeasance  of 
warrant  of 
attorney  not  a 
contract. 


The  inquisitioii  must  find  the  lands  with  certainty,  their  value, 
the  place  and  county  where  they  lie,  where  the  inquisition  is  taken 
and  the  estate  the  defendant  has  in  them,  whether  he  is  seised  in 
severalty  or  as  joint  tenant,  or  tenant  in  common  (/). 

Although  the  creditor  under  the  elegit  holds  the  lands  ^^  as' his 
freehoMy"  yet  he  has  a  chattel  interest  only,  which  devolves  on  his 
personal  representatives  (m). 

Originally  the  goods  and  chattels  of  the  debtor  might  have 
been  seized  under  the  elegit,  but  now  the  writ  of  elegit  does  not 
extend  to  the  goods  and  chattels  (n). 

Where  goods  were  seized  under  the  writ  before,  but  not  delivered 
until  after,  the  commencement  of  the  Act,  the  goods  were 
bound  (0).  They  were  equally  bound,  though  the  debtor  became 
bankrupt  before  the  delivery  (p). 

The  sheriff  must  deliver  execution  of  the  lands  to  the  plaintiff 
after  the  jury  have  found  their  value,  and  return  the  writ,  that  the 
inquisition  may  be  recorded  in  the  court  out  of  which  the  elegit 
issued  (q). 

A  creditor  who  has  sued  out  an  ekgit  cannot  afterwards  avail 
himself  of  eLfi,/a.  (r). 

The  statute  of  13  Edw.  I.  extending  to  the  case  of  a  debt  acknow- 
ledged in  the  king's  court,  a  mode  of  security  was  suggested,  which 
gave  the  creditor  an  immediate  hold  upon  the  land,  and  at  the  same 
time  saved  him  the  expense  of  actual  process  to  obtain  judgment. 
This  was  by  a  warrant  of  attorney,  authorising  certain  attorneys  to 
appear  for  the  debtor  and  confess  the  debt  in  a  Court  of  record, 
whereupon  judgment  might  be  forthwith  entered  up,  and  a  writ  of 
execution  instanter  sued  out  («).  Between  a  judgment  so  obtained 
and  a  judgment  obtained  in  an  actual  action.  Lord  Eenyon,  in 
Doe  V.  Carter  (^),  said  he  saw  no  difference  (ti),  since  the  object  of 
the  former  was  merely  to  shorten  the  process  and  to  lessen  the 
expense  of  the  proceeding. 

The  defeasance  of  a  warrant  of  attorney  that  on  non-payment  at 
a  certain  day  execution  may  issue,  is  not  a  contract ;  but  merely  a 


T.  Ine$y  Gro.  Jao.  246,  Yelv.  179,  2 
Saund.  68  a. 

{t)  1  Arohb.  Pr.  bj  Prentice,  673. 

(m)  2  Inst.  396  a. 

(ft)  B.  A.  1883,  s.  146. 

(0)  Ih,  B.  169,  Kough  y.  Windus^  12 
Q.  B.  B.  224,  0.  A. 

{p)  Re  Wtndus,  W.  N.  1884—66, 
Cave,  J. 


(q)  Dyer,  100,  3  Bao.  Abr.  Execution 
0.2. 

(r)  Mackletf  y.  Smith,  4  W.  E.  611, 
and  if^»  p.  146. 

(»)  See  generally  as  to  wazxants  of 
attorney,  inf.  p.  169. 

(0  8  T.  E.  61. 

(»)  I>oe  y.  Jones,  10  B.  &  Cr.  468. 
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description  of  the  object  of  the  security  and  of  the  means  by 
'which,  in  case  of  default,  the  creditor  may  enforce  payment  (ar). 
The  proper  mode  of  recovering  debts  so  secured  is  by  entering  up 
judgment  in  pursuance  thereof,  and  not  by  action  on  an  implied 
contract  to  pay  the  debt  (y). 

It  is  not  the  practice,  except  in  particular  cases  and  as  a  matter 
of  special  contract,  to  take  a  warrant  of  attorney  to  enter  up  judg- 
ment against  a  mortgagor  (s). 


(3.)  Elegit  how  executed. 

When  lands  are  extended  under  an  ekgity  they  are  delivered  to  Acoonntingf. 
the  creditor  to  hold  "  quomque  debitum  satisfadum  fuerit/^  that  is, 
until  the  debt  is  recovered,  and  the  stated  damages  are  repaid,  and 
no  other  damages  or  expenses,  nor  even  interest,  are  allowed  (a) ; 
and  as  the  annual  value  of  the  land  extended  is  ascertained  by  the 
inquisition  and  extent,  the  time  when  the  debt  will  be  satisfied  is 
certain,  and  the  debtor  may  re-enter  without  a  previous  writ  of 
scire  facias  (6).  It  seems,  however,  that  a  rule  nisi  might  be 
obtained  for  a  reference  to  the  Master  to  calculate  the  money 
received  by  the  creditor  and  for  delivering  up  possession  to  the 
debtor  {c).  But  as  the  lands  are  always  extended  much  below  the 
real  value,  and  as  the  debtor  cannot,  under  the  statute  of  Edw.  I., 
on  a  writ  of  ad  computandum  at  law,  insist  on  the  creditor's  doing 
more  than  account  for  the  extended  value,  he  was,  before  the  Jud. 
Act,  driven  for  remedy  into  a  court  of  equity,  which,  acting  on  its 
principle  that  he  who  seeks  equity  shall  do  equity,  at  the  same 
time  that  it  made  the  judgment  creditor  account /or  all  (hat  he  had 
receicedy  compelled  the  debtor  to  pay  interest  on  the  debt,  although 
it  exceeded  the  penalty  on  the  judgment  {d). 

Although  the  debtor  could  not,  by  writ  ad  computandum  at  law, 
compel  the  creditor  to  account  for  the  profits  beyond  the  extended 
value,  yet,  if  by  some  casual  profit  the  creditor's  claim  was  satis- 
fied (e),  or  if  part  had  been  levied  and  the  debtor  in  Court  ten- 

{x)  Ccoh  ▼.  Fowler^  7  L.  B.  H.  L.  36,  {h)  Buaoell  y.  Harwell^  Cro.  Oar.  698 ; 

per  Lord  Chelnuford.  Fuhoood^a  caae^  sup, 

(y)  Sh^hom  V.  TolUmach$,  18  C.  B.  (c?)  Fneev.  Vametfy  3  B.  &  Cr.  733. 

N.  8.  742.  \d)  Godfrey  v.   Watson,  3  Atk.  617 ; 

(r)  2  Day.  Cony.  p.  567,  ecL  3;  23,  Owen  v.  Griffith,  Amb.  620. 

ed.  4.  {e)  Bao.  Ab.  EzeoutioD,  C.  2  ;  2  Inst. 

(«)  Fultcood't  case,  4  Bep.  67,  2  Inst.  396. 
678. 

r. — VOL.  I.  K 
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JUDGMENTS  BEFORE  1  &  2  V.  o.  110. 


Chap.  6. 


Emblementa. 


Posaession, 
how  obtained. 


Accounting,  dered  him  the  residue  (/),  he  might  have  his  writ  of  scire  facias  ad 
rehabendum  terram^  to  ascertain  the  accidental  profit,  and  to  recover 
the  land :  hut  in  this  latter  case  the  tender  must  he  in  Court  and 
of  the  money  actually  due,  and  not  an  offer  to  come  to  an  agree- 
ment :  the  debtor  might  also  have  a  scire  facias^  if  he  had  obtained 
an  acquittance ;  but  a  scire  facias  would  not  lie  on  a  general  aver- 
ment that  the  creditor  had  received  his  debt ;  which  might  have 
happened  through  his  improvement  of  the  land,  of  which  the 
debtor  could  take  no  advantage  {g).  See  account  against  elegit 
creditor  under  1  cSb  2  Vict.  c.  110  (A). 

When  lands  are  seised  under  an  elegit^  the  debtor  is  not  entitled 
to  emblements  («). 

The  sheriflE  formerly  delivered  actual  possession  of  the  land 
extended.  He  now  delivers  legal  possession  only  (A*).  "Whether 
the  plaintifE  may  enter  by  virtue  of  the  elegit^  or  must  obtain 
actual  possession  by  ejectment,  does  not  appear  to  have  been  clearly 
decided,  although  the  authorities  preponderate  in  favour  of  the  first 
proposition  (/).  If,  however,  there  is  a  tenant  in  possession  under 
a  lease  granted  prior  to  the  date  of  the  judgment  (w),  the  creditor 
cannot  succeed  in  ejectment ;  for  the  legal  title  must  prevail,  even 
although  he  give  the  tenant  notice  that  he  does  not  mean  to  dis- 
turb his  possession,  but  only  to  get  into  the  receipt  of  the  profits. 
He  may,  however,  extend  the  reversion  and  the  rent ;  and  he  will 
have  the  like  remedies  for  the  rent  as  the  debtor  himself  had  («). 
In  Harris  v.  Booker  (/),  the  Court  seemed  to  have  considered  an 
attornment  necessary,  but  a  tenant  by  elegit  has  a  right  to  distrain 
without  attornment  (p). 

The  creditor,  however,  is  not  entitled  to  rent  which  became  due 
after  the  delivery  of  the  writ  to  the  sheriff,  but  before  the  inquisi- 
tion taken  thereon  (g). 
Bemainder.         A  sheriff  has  no  power  to  seize  a  remainder  (r)« 


Bent. 


(/)  2  Roll.  Ab.  482. 

(^)  lb,  483 ;  Bac.  Ab.  Execution,  C.  2. 

(A)  Inf.  p.  68. 

(t)  Burden  and  Wittington's  ease,  2 
Leon.  64,  pi.  76 ;  9  Yin.  Emblements, 
867,  pi.  20. 

(k)  2  Saond.  69,  a. ;  Eaiton  v.  Say* 
wood,  9  Ch.  229,  236. 

(/)  Soffers  T.  Fitcher,  6  Taunt.  202 ; 
Harrii  v.  Booker,  4  Bing.  98 ;  Tidd'e 
Pract.  1036,  ed.  9  ;  Taylor  v.  t\le,  3  T. 
B.  295,  Bull.  N.  P.  104. 


(m)  Boey,  Wharton,  8  T.  B.  2 ;  Bogen 
V.  Fitcher,  sup. 

(n)  CampbeWs  ease,  I  BolL  Ab.  894, 
pi.  6 ;  Bishop  of  Bristow's  ease,  Hoor. 
36,  2  BoU.  Abr.  182  ;  Vineent  y.  Qoiny, 
1  Jo.  &  Lat.  702. 

(p)  Lloyd  T.  Davies,  2  Exc.  103 ;  18 
L.  J.  Exc.  80. 

(q)  Sharp  v.  Key,  8  M.  &  W.  379. 

(r)  Vin.  Ab.  Stat.  March,  p.  656,  pi. 
15;  Be  South,  9  Ch.  369. 
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Wbere  there  are  outstanding  mortgages,  though  not  in  posses-  OutstandiDg 
aion,  the  sheriff  cannot  put  a  judgment  creditor  in  possession  on  ™°  ^s^- 
•writs  of  ekgil  («).    The  only  remedy  of  the  judgment  creditor  is  a 
receiver,  without  prejudice  to  the  rights  of  prior  incumbrancers  («). 


(4.)  Property  subject  to  the  writ  at  laic. 

Copyholds  (except,  perhaps,  as  respects  leases  thereof)  were  not 
liable  (u) ;  nor,  it  would  seem,  customary  freeholds  {x) ;  nor  an  ad- 
Towson  in  gross  (y) ;  nor  glebe  lands ;  nor  a  church  belonging  to 
a  parsonage  or  vicarage  (2) ;  nor  rents  (o)  :  but  rent-charges  (i), 
lands  whereof  a  man  is  seised  jure  uxoris  (c),  or  by  the  curtesy, 
and  estates  tail  during  the  life  of  the  tenant  in  tail,  lands  in 
ancient  demesne  (rf),  and  estates  granted  by  the  Crown  for  the 
maintenance  of  dignities  (e),  and,  it  would  seem,  impropriate  tithes 
(as  they  are  said  to  have  all  the  properties  of  temporal  inherit- 
ances (/) ),  and  also  the  lands  of  a  bishop  {g) ;  and,  in  short,  every 
other  species  of  landed  property,  whether  held  in  severalty,  copar- 
oenaiy,  or  in  common,  including  perhaps  leases  of  copyhold  granted 
by  licence  of  the  lord  or  under  a  special  custom — ^were  liable  to 
the  writ  {h) ;  but  if  an  estate  tail  was  extended,  the  issue  might 
have  avoided  it,  after  the  death  of  tenant  in  tail,  by  assize  or  writ 
of  audita  quereld  (i) ;  if  one  of  two  joint  tenants  confess  a  judg- 
ment, and  die  before  execution,  it  will  not  bind  the  survivor  (k). 

The  glebe  land  of  the  benefice  is  boimd  from  the  delivery  of  the 
writ  to  the  bishop  (/). 

In  Doe  V.  Boe  (m)  it  was  argued  that  corporate  property  appli- 
cable for  public  purposes,  and  not  for  the  private  benefit  of  the 
members  of  the  corporation,  was  not  extendible. 


(t)  Mcde$  T.  Lord  Ifosiyn,  17  Jnr. 
1007,  V.  C.  Wood. 

(«)  Heydon^t  eate^  3  Co.  9;  nor,  acoord- 
ing  to  BoUe,  is  a  leaae  by  license,  1  BolL 
Abr.  S88,  (M)  pL  148. 

(x}  2  Scriv.  Copy.  571 ;  bnt  see  Han. 
Exc  Fr.  43. 

(y)  Qilb.  Ex.  39  ;  but  see  JRobiruon  y, 
Tm^j  3  P.  Wins.  401. 

(z)  JTenk.  207  ;  J^arry  y.  Jonety  2  Jnr. 
K.  8.  1190,  1  C.  B.  N.  S.  231. 

(«)  WaUaU  T.  Heath,  Cro.  Eliz.  666. 

(h)  Koore,  32,  pi.  104. 

(r)  Dalt.  Sher.  136. 


(d)  Cox  V.  BamsUy,  Hob.  47,  48. 

[e)  Davis  y,  Duke  of  Marlborough,  2 
Sw.  136. 

{/)  Co.  litt.  159. 

(^)  3  Bao.  Ab.  Execution,  C.  2. 

(A)  Bart  &  Barb.  458,  ed.  5. 

{{)  Athbumham  v.  Saint  John,  Cro. 
Jac.  85. 

(*)  1  Inst.  184,  b. ;  Abergavenny^ 
case,  6  Bep.  78. 

(0  Cottle  T.  Warrington,  2  Nov.  &  M. 
227. 

(m)  1  Q.  B.  700. 


£2 
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JUDGMENTS  BEFORE  1  &  2  V.  C.  110. 


C&AF.  6. 


Stataie  of 
Franda. 


Outstanding 
term. 


(5.)  Trust  estates^  how  far  subject  to  tcrit. 

Before  the  Statute  of  Frauds  (n)  trust  estates,  not  being  cogniz- 
able at  common  law,  were  not  extendible  on  an  elegit,  statute,  or 
recognizance  (o) ;  and,  although  the  authorities  were  conflicting, 
were  not  assets  in  equity  (jt?).  By  s.  10  of  that  statute,  the 
sheriff  is  empowered  to  deliver  execution  of  all  such  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments,  as  any  person 
should  be  seised  or  possessed  of  in  trust  for  the  debtor,  like  as  if 
the  debtor  had  been  seised  of  such  lands,  &c.,  of  such  estate  as  they 
be  seised  of  in  trust  for  him  at  the  time  of  such  execution  sued. 

Under  this  statute,  trust  estates  of  inheritance  became  subject  to 
an  execution  at  law.  But  trust  estates,  in  which  the  judgment 
debtor  had  not  the  sole  beneficial  interest,  as  a  trust  for  him  and 
his  creditors  (q),  or  the  like,  could  not  be  taken  imder  an  elegit ,  nor 
could  the  equity  of  redemption  of  an  estate  of  inheritance  (r).  But 
an  outstanding  term,  vested  in  a  trustee  upon  trust  to  attend  the 
inheritance,  was  liable  to  be  seized  imder  an  execution  against 
the  cestui  que  trust,  as  part  of  the  inheritance  («). 

Trusts  of  a  chattel  interest  were  held  not  to  be  within  the 
statute  {t),  nor  was  the  equity  of  redemption  of  a  term  (u) :  and  no 
trust  estate  could  be  taken  in  execution  imder  the  statute,  but  such 
as  the  debtor  had  at  the  time  of  execution  sued. 

The  words  at  the  time  of  the  execution  sued  refer  to  the  seisin 
of  the  trustee  {x) ;  and,  therefore,  if  the  trustee  had  conveyed  the 
land  before  the  execution  sued,  though  he  was  seised  in  trust  for 
the  defendant  at  the  time  of  the  judgment,  the  lands  could  not  be 
taken  in  execution,  and  a  purchaser  for  value  without  notice  could 
protect  himself  by  getting  in  the  legal  estate  at  any  time  before 
that  period  (y). 


(ft)  29  Car.  II.  c.  3,  8.  10. 

{o)  1  Roll.  AW.  888,  M,  pi.  6. 

'  Ip)  Lewin,  Tr.  700,  ed.  7. 

(q)  MarrU  v.  iHf^A,  4  Bing.  336 ;  Doe 
V.  Greenhill,  4  B.  &  A.  684 ;  Sarria  ▼. 
Booker,  4  Bing.  96;  Hulket  v.  Day,  10 
Sim.  48. 

(r)  Flunhet  v.  Fenaon,  2  Atk.  290; 
Anglo-Italian  Bank  v.  Daviea,  9  Ch.  D. 
276,  284,  0.  A. ;  Clay  v.  TFillit,  1  B.  & 
C.  371 ;  Forrest,  162. 

(*)  Doe  Y.  Brans,  1  Cr.  &  M.  460. 

(0  Scott  V.  SehoUy,  8  East,  467,  cited 
2  Sannd.  11,  a.  note ;  Metcalfe  v.  Scholey, 
2  B.  &  P.  N.  R.  461 ;  see  Re  Duke  of 


NetceaetU,  8  Eq.  700,  18  W.  R.  8,  M.  R. ; 
Dighy  V.  Irvine,  6  Ir.  Eq.  R.  149; 
O'Brien  v-  Goold,  1  Ale.  &  Nap.  41 ; 
Betty  Y,B.,  ib,  116. 

(m)  Burdon  r.  Kennedy,  3  Atk.  738; 
Zyster  v.  Dolland,  1  Ves.  J.  431,  8  Bro. 
C.  C.  480. 

{x)  Sunt  V.  Colet,  Com.  Rep.  226; 
Sarris  v.  Buyh,  4  Bing.  386,  346; 
Higgins  v.  York  Buildinge  Co,,  2  Atk. 
107 ;  and  see  Browne  v.  Cavendieh,  1  Jo. 
&  Lat.  634. 

(y)  Churchill  ▼.  Orove,  Nels.  Oh.  Rep. 
91 ;  1  Wms.  Saond.  276. 
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If  a  judgment  was  entered  up  against  a  vendor,  and  the  conveyance  ParchaBer 
to  the  purchaser  was  in  exercise  of  a  power  created  by  an  instrument  appointment. 
dated  prior  to  the  judgment,  then,  as  the  exercise  of  the  power 
wholly  displaced  the  estate  in  respect  of  which  the  judgment  was 
obtained,  the  judgment  was  held  to  be  defeated  at  law  (z),  and  also 
in  equity,  even  although  with  notice,  and  registered  in  a  register 
county  (a). 


(6.)  Remedies  of  judgment  creditor  in  equity. 

In  addition  to  the  legal  remedy  provided  by  the  Statute  of  West- 
minster and  the  Statute  of  Frauds,  a  judgment,  from  the  period 
of  its  being  entered  up,  constituted  an  equitable  lien  on  the  lands 
of  the  debtor ;  so  that,  if  there  was  some  legal  impediment  to 
prevent  the  judgment  creditor  from  taking  them  in  execution  under 
tither  of  these  statutes,  equity,  fastening  upon  the  debtor's  actual 
beneficial  interest,  would  give  the  creditor  the  benefit  which  he 
would  have  had  at  law  if  no  impediment  had  intervened;  as 
where  a  debtor  had  only  a  partial  equitable  interest  in  freeholds 
which  was  not  subject  to  legal  execution  {b)  :  but  he  was  obliged 
to  sue  out  an  elegit  before  filing  his  bill,  although  it  was  imneces- 
sary  for  him  to  procure  a  return  to  this  writ  (c) ;  and  he  was  con- 
fined to  the  moiety  which  might  have  been  taken  in  execution 
under  the  statute  if  there  had  been  no  legal  impediment. 

In  Stileman  v.  Ashdown  (d)  equity,  however,  assisted  a  judgment  Redemption 
creditor  by  allowing  him  to  redeem  a  subsisting  mortgage  (^) ;  in  ^  ™^  ^^' 
which  case  he  was  entitled  to  have  the  entirety  of  the  lands  com- 
prised in  the  mortgage  sold  for  the  satisfaction  of  his  debt  (/). 
Equity  also  assisted  him  by  appointing  a  receiver  (g). 


(z)  Ihe  V.  Jorut,  10  B.  &  C.  469. 

(a)  Tuntiall  v.  Trappes,  3  Sim.  300 ; 
Eaton  T.  Sanxter,  6  t^.  517;  SkeeUa  y. 
Shearlty,  8 1^.  153,  3  My.  &  Cr.  12. 

{b)  Forth  V.  Duke  of  Norfolk,  4  Mad. 
604 ;  Letcia  v.  Lord  Zouehc,  2  Sim.  388 ; 
Fla$kett  v.  Di/foif,  1  Hog.  328,  2  Bl.  N. 
8.  239 ;  Piid.  Jud^.  24,  ed.  4 ;  Dart  & 
Barb.  421,  ed.  4. 

(c)  Neats  ▼.  3uke  of  Marlborough^  3 
My.  &  C.  407 ;  Smith  ▼.  Hurst,  1  Coll. 
705;  S.  C.  10  Hare,  30;  Godfrey  v. 
T^keTy  33  Beav.  280,  9  Jup.  N.  S. 
1188. 


(d)  2  Atk.  608,  CIO,  and  see  O'Gormon 
V.  Comyuy  2  Sch.  &  Lef.  137 ;  0' Fallon 
V.  Dillon,  ib,  24 ;  Howe  v.  Dant,  I  Dick. 
150. 

(e)  Jones  v.  Meredith,  Com.  R.  661,. 
Bunb.  347 ;  Tunstall  v.  Trappes,  sup, ; 
Sharpe  y.  Earl  of  Searboroughj  4  Ves. 
638. 

(/)  Stoneheicer  v.  Ihompson,  2  Atk. 
440. 

(^)  Silver  v.  Bishop  of  Norwich,  8  Sw. 
1 1 2,  n . ;  White  Y,  Bishop  of  Peterborough, 
ib.  109 ;  riaskett  ▼.  Dillon,  sup, ;  Metcalfe 
▼.  Archbishop  of  York,  1  My.  &  Or.  547. 
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Administra- 
tion  of  assets. 


Heoeiver. 


Office  of 
profit. 


And  where  an  applioation  was  made  after  the  death  of  the  debtor 
for  the  administration  of  his  assets  {h)y  or  where  in  the  lifetime  of 
the  debtor  from  any  other  circumstances  a  sale  had  beoome  indis« 
pensable,  the  Court  satisfied  the  demand  of  the  judgment  creditor 
out  of  the  entirety^  without  requiring  him  to  sue  out  an  elegit  {%). 

As  a  judgment  was  no  lien  at  law  or  in  equity  upon  a  chattel 
interest  in  land  until  execution  (&),  the  creditor  was  not  entitled  to 
redeem  a  mortgage  of  such  an  interest,  until  he  had  sued  out  his 
writ  of  fi,fa.  (/). 

The  previous  appointment  of  a  receiver  by  the  Court  is  no  bar  to 
a  writ  of  elegit  against  the  estate  of  a  psurty  beneficially  entitled,  for 
which  leave  will  be  given  (in),  or  the  judgment  creditor  may  bring 
Hs  action  against  the  receiver  and  the  owner  (»). 

An  office  of  profit  granted  by  letters  patent  to  a  man  and  his  heirs 
would,  it  seems,  be  sequestered  in  equity  in  favour  of  a  judgment 
creditor,  and  a  receiver  be  appointed,  and  it  would,  at  all  events, 
be  considered  real  assets  on  his  death  {p). 


•Tadgmeiit 
after  oontraot 
for  sale. 


(7.)   Trusts  Jbr  sale. 

If  a  trust  for  sale  of  real  estate  was  once  well  created,  with 
power  for  the  trustees  to  give  discharges,  the  existence  of  subse- 
quent judgments  against  the  grantor  did  not  prejudice  the  title  (p). 
So  also,  where  a  judgment  debtor  was  beneficially  interested  in  a 
trust  for  sale  created  by  another,  the  judgment  did  not  form  a  lien 
on  the  moneys  arising  from  the  estate  (^),  nor  was  it  material  that 
the  sale  was  by  the  Court  (r).  So,  if  a  judgment  was  entered  up 
after  contract  for  sale  and  payment  of  the  purcha^e-money^  but 
prior  to  the  conveyance,  the  purchaser  would  be  relieved  against 
it  in  equity  («).  It  was  held  that  a  purchaser,  after  notice  of  a 
judgment  against  the  vendor,  could  not  pay  the  purchase-money  to 


(A)  BamewaU  ▼.  -B.,  3  Ridg.  P.  R.  61. 

(i)  Burrought  ▼.  EUon^  11  Ves.  33; 
Neatey,  Duke  of  Marlborough^  3  My.  & 
Or.  416 ;  Doawcllv,  Bewe,  11  Jur.  N.  S. 
764,  V.  C.  Wood. 

(k)  Inf,  p.  140  (p), 

\t)  Shirley  v.  Watte,  8  Atk.  200 ;  see 
Weethrook  v.  Blythe^  1  Jur.  N.  S.  85,  3 
EL  &  Bl.  737 ;  Oore  t.  Bowser,  3  Sm. 
&  G-.  1,  1  Jur.  N.  S.  392  ;  Langhome  v. 
Sarland,  2  ib.  873. 

(m)  Qitoeh  T.  Maworth,  3  Bear.  428. 


(n)  ZetPte  y.  Lord  Zouehe,  2  Sim.  888. 

(o)  Coote  Htg.  43,  ed.  3. 

(p)  Lodge  y.  Zgtelg,  4  Sim.  70. 

(q)  Foster  y.  Blackstone,  1  My.  &  K. 
297 ;  Browne  y.  Cavendish,  1  Jo.  &  Lat. 
606,  628 ;  Bohinson  y.  Sedger,  17  Sim. 
183;  13  Jur.  846,  V.  C.  E. 

(r)  Alexander  y.  Crosby,  I  Jo.  &  Lat. 
672. 

{«)  Finch  y.  Earl  of  Winchelsea,  1  P. 
Wms.  277;  Sugd.  Vend.  666,  ed.  11 ; 
2  &  3  Vict.  c.  11,  B.  6. 
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him  without  being  liable  {f) ;  but  in  another  case  an  ejectment 
against  a  purchaser  in  possession,  by  a  creditor,  who  had  sued 
out  on  ekgit  on  such  a  judgment,  was  restrained  by  injunction  (u). 


(8.)  Lien  of  jitdgment  under  Statute  of  Westminster. 

Under  the  Statute  of  Westminster  and  prior  to  the  statutory 
provisions  for  docketing  and  registry,  the  judgment  was  a  general 
lien  on  all  the  lands  of  which  the  debtor  was  seised  at  the  time  of 
entering  up  the  judgment,  and  all  lands  which  he  subsequently 
acquired  (ar).  It  was  a  general  lien  in  this  sense ;  the  judgment 
creditor  had  a  legal  right  to  seize  and  hold  the  moiety  for  payment 
of  the  judgment  (y).  If  there  were  several  judgment  creditors,  a 
subsequent  judgment  creditor  could  extend  the  land,  and  the  prior 
judgment  creditor  could  not  call  on  equity  to  give  him  priority  over 
the  subsequent  judgment  creditor,  though  with  notice  (i/).  No  sub- 
sequent alienation,  even  to  a  purchaser  without  notice,  defeated  the 
lien  (a) ;  but  such  a  purchaser  might  have  protected  himself  against 
prior  judgments,  of  which  he  had  no  notice  when  he  purchased,  by 
procuring  the  conveyance  of  a  prior  outstanding  legal  estate,  even 
a  mere  satisfied  term  (J).  But  of  course,  where  the  outstanding 
estate  was  less  than  the  fee  simple,  it  was  no  protection  against 
subsisting  judgments  of  a  date  prior  to  its  creation ;  and  the  want 
of  notice  was  essential  in  equity  {c). 

If  a  person  purchased  an  equitable  estate,  with  notice  of  existing  Notice  of 
judgments  upon  the  property,  no  acquisition  of  the  legal  estate  by 
the  purchaser  could  protect  him  from  such  incumbrances  (d).  If 
therefore  a  mortgagee  seised  of  the  legal  estate  purchased  the 
equity  of  redemption,  he  was  bound  by  the  judgments  of  which  he 
had  notice,  although  they  were  entered  up  subsequently  to  the 


judgmentfl. 


(0  Forth  V.  Duke  of  ybrfolk,  4  Mad. 
605,  per  Sir  John  Leach ;  though  see  4 
Shn.  75,  3  Prest.  Ahs.  329. 

(«)  JBrunton  y.  NiealSy  14  L.  J.  Gh.  8. 

(4r)  2  Cra.  Dig.  49  ;  Prid.  Judgm.  p. 
22,  ed.  4 ;  Brace  ▼.  Duehese  of  Marl' 
horough,  2  P.  Wma.  491-2  ;  Hkhford  v. 
Maehin^  Wynch,  84,  per  Jones,  J. 

(y)  Benham  t.  Keane,  3  De  G.  F.  &  Jo. 
329,  L.  J.  Tomer. 

(«)  2  Inst.  395 ;  1  BolL  Ab.  Execa- 


tion,  892,  pi.  14,  16,  2  P.  Wms.  492 ; 
Prid.  Judg.  p.  9,  ed.  4,  2  Cru.  Dig.  49, 
ed.  4  ;  Doswell  v.  Beeee,  sup. 

(3)  2  &  3  Vict.  0.  11,  s.  6 ;  2  Sugd. 
Vend.  ed.  1 1 ,  666.  Between  the  passing  of 
1  &  2  Vict.  0.  110  and  2  &  3  Vict.  c.  11, 
it  seems  the  judgment  creditor  would 
not  have  been  defeated  at  law  by  an 
attendant  term. 

{c)  Dart  &  Barb.  461,  ed.  5. 

(rf)  Tumtall  V.  Trappes,  3  Sim.  286. 


1 


use. 
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mortgage  (e) ;   secusy  if   he  had  iio  notice  at  the  time  of  his 
purchase  (/). 
Charitable       .   Even  before  1  &  2  Vict.  o.  110,  a  judgment  debt  would  not  pass 
by  the  will  to  a  charitable  use,  being  an  incumbrance  affecting  the 
real  estate  of  the  debtor,  and  within  9  Geo.  11.  o.  36  (^), 

{e)  TuMtall  T.   Trappes,  3  Sim.  286;  icold  r.  Marsham,  2  Oh.  C.  170;  Dart  & 

2  SvLg.  v.  &F.  385,  ed.  10 ;  666,  ed.  11 ;  Barb.  461,  ed.  6. 

416,  ed.  13.  (^)  Collifison  v.  Fater,  2  Boss.  &  My. 

(/)  Tumtall  T.  TrappeSf  sup.;  Gret'  344. 
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(1.)  Extension  of  the  legal  right  of  execution. 

Several  alterations  were  from  time  to  time  made  in  the  law  of 
judgments,  and  particularly  by  1  &  2  Vict.  c.  110. 

By  8. 11  of  this  statute  (as  modified  by  2  &  3  Vict.  o.  11  and  3  Elegit 
&  4  Vict.  c.  82),  the  right  to  execution  upon  a  judgment  duly  entirety. 
registered  (s.  19),  (except  as  against  purchasers,  mortgagees,  and 
creditors,  prior  to  the  1st  of  Oct.  1838,  and  also  purchasers  and 
mortgagees  without  notice  (a),)  is  extended  to  the  entirety  of  all 
such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments, 
induding  land  of  copyhold  or  customary  tenure,  as  the  person 
against  whom  execution  is  sued,  or  any  person  in  trust  for  him, 
shall  have  been  seised  or  possessed  of  at  the  time  of  entering  up  the 
Judgment,  or  at  any  time  afterwards,  or  over  which  such  person 
shall,  at  the  time  of  entering  up  such  judgment,  or  at  any  time 
afterwards,  have  any  disposing  power,  which  he  might  without  the 
assent  of  any  other  person  exercise  for  his  own  benefit,  in  like 
manner  as  execution  could  theretofore  be  had  of  one  moiety  of  the  j 

lands  and  tenements  of  the  debtor  {b).  ,  ^ 

Under  this  Act,  it  is  sufficient  to  describe  the  lands  in  any  manner  Description  of 
by  which  they  may  be  identified  (c).  ^^• 

(a)  2  &  3  Vict,  c  11,  8.  6.  (c)  Boe  ▼.  Parryy   13  M.  &  W.  356; 

{b)  See  Dart  k  Barb.  462,  ed.  5.  Sherwood  v.  Clark,  15  ib,  764. 
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Proof  of  possession  or  receipt  of  rent  by  the  judgment  debtor 
is  evidence  upon  whicli  the  juij  are  bound  to  find  that  he  has 
Isolds  (d). 

The  judgment  debtor  cannot  dispute  the  writ  on  the  ground  that 
his  own  title  is  bad^  the  return  to  the  inquisition  being  conclusive 
as  between  him  and  the  elegU  creditor,  although,  where  several 
persons  are  in  possession,  it  is  allowable  to  show  in  whom  the  legal 
title  is  (e). 

When  the  sheriflE  has  issued  the  first  writ  of  elegit  there  is  no 
interest  left  in  the  debtor,  which  amounts  to  a  tenement  within  this 
statute,  or  which  the  law  recognizes  as  an  estate  or  interest  capable 
of  being  taken  under  a  second  writ  (/). 
Acoonnt  bj  By  the  Same  section,  the  judgment  creditor  is  now  made  subject 

creditor.  to  such  account  in  the  Court  of  law  out  of  which  the  execution 

shall  have  issued,  as  he  was  before  liable  to  in  a  Court  of 
equity  {g) ;  and  if  the  ereditor  seeks  the  aid  of  equity  imder  s.  13 
of  the  same  Act,  he  will  be  made  to  account  as  a  mortgagee 
in  possession ;  that  is,  for  all  that,  without  his  wilful  default,  he 
might  have  received  (A). 

If  the  judgment  creditor  is  in  possession  as  assignee  of  a  term 
in  trust  for  the  debtor,  he  may,  to  avoid  circuity  of  action,  set  off 
the  rents  and  profits  against  the  sum  due  on  his  judgment ;  but  he 
will  have  to  account  as  mortgagee  in  possession  (t). 

When  a  judgment  creditor  in  possession  is  assignee  of  other 
judgments,  the  rents  and  profits  are  applied  in  payment,  first  of 
principal  and  interest  of  the  judgment  in  respect  of  which  he  took 
possession,  and  then  of  principal  and  interest  of  each  judgment 
successively,  and  not  of  interest  of  all  the  judgments  before  pay- 
ment of  the  principal  on  any  of  them  (k). 

As  to  how  the  account  is  taken  in  tacking  a  judgment  (/),  and  in 
an  action  against  the  heir  or  devisee,  see  (m). 
The  time  of         The  words  "  the  time  of  entering  up  the  judgment "  used  in 
^^*  8S.  11, 13,  and  17  of  the  same  Act,  have  been  decided  with  refer- 


(iQ  Bame9  y.  Harding^  1  C.  B.  N.  S.  Eolton  t.  Lhyd^  1  Hoi.  30,  and  see  »;}/., 

668.  p.  1189. 

W  Martin  r.  Smithy  27  L.  J.  Exo.  (t)  MeU  y.  lord  JBexUff,  17  Bear.  14« 

317.  W  Skirreit  v.  Athy,  1  Ba.  &  Be.  430  ; 

(/)  Carter  t.  Suffhes,  2  H.  &  N.  714,  see  Montgomery  y.  Donohue,  6  It,  Ch. 

per  Martin,  B.  495,  and  Kirbg  y.  O^Shee,  1  Jones,  Ir. 

(g)  Sup,,  p.  60.  Exo.  666. 

(A)  Bull  V.  Faulkner^  17  L.  J.  Rep.,  (0  See  inf.,  pp.  886,  7. 

Ch.  23 ;   12  Jur.  33,  notwithstanding  (m)  See  m/.,  p.  196. 
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ence  to  s.  17  to  mean,  not  the  time  of  entering  the  judgment  of 
reoord,  but  the  day  on  which  the  judgment  is  signed,  or  the  entry 
of  the  incipitur  made  in  the  Master's  book  (n),  though  the  costs  on 
which  interest  is  running  are  not  ascertainable  till  afterwards.  The 
same  oonstruction  will,  therefore,  doubtless  be  put  upon  these  words 
ooouiiing  in  other  clauses. 


(2.)  Property  now  liable  to  the  legal  writ. 

The  judgment  creditor,  therefore,  is  no  longer  restricted  to  a 
moiety,  but  is  enabled  to  take  the  whole,  of  his  debtor's  lands  in 
execution ;  and  all  lands  and  hereditaments  of  a  copyhold  or  cus- 
tomary tenure  are  now  expressly  made  extendible  equally  with 
freeholds. 

By  8. 11  of  the  Act,  he  obtains  a  legal  execution  of  the  real  pro- 
perty, whether  freehold  or  copyhold,  legal  or  equitable,  which  his 
debtor  is  entitled  to,  or  has  a  disposing  power  over,  from  the  time 
the  judgment  is  entered  up. 

Leaseholds  are  also  extendible,  including,  probably,  simple  trusts  Leaseholds. 
of  terms  (o). 

The  estate  of   a  joint  tenant  is  extendible  as  against  the  jus  Joint  tenancy. 
aecrescendi  of  a  surviving  joint-tenant,  and  not  as  formerly  merely 
for  the  life  of  the  debtor  {p). 

It  also  seems  probable  that  the  judgment  creditor  of  a  tenant  in  Tenant  in  tail, 
tail  (where  there  is  a  protector)  can  take  the  land  in  execution  as 
against  the  issue  in  tail,  and  that  the  judgment  creditor  of  a  tenant 
in  tail  (where  there  is  no  protector)  can  take  the  land  in  execution, 
not  only  as  against  the  issue  in  tail,  but  also  as  against  remainder- 
men (p).  And  where  there  is  a  protector,  as  the  tenant  in  tail  can 
create  a  base  fee  without  his  consent,  the  judgment  will  bind  the 
land  to  that  extent  (r). 

A  judgment  debtor  tenant  in  toil  will  be  ordered  to  execute  a 
disentailing  deed  («). 

By  analogy  to  the  oonstruction  put  upon  s.  10  of  the  Statute  of  Trust  estates 

(«)  TiMker  V.  Duddmfff  8  Man.  &  O.  64,  ed.  4  ;  1  Jann.  Cony,  bj  Sweet,  107, 

838;  Ifngtm  t.  Grattd  Junction  J2.  Cb.,  ed.  3 ;  IFaaii  y.  Morris^  10  Jup.  N.  S. 

16  M.  &  W.  142 ;  eantrd,  Fierce  y.  i>my,  741,  H.  B. 
4  Q.  B.  635.  {p)  Dart  &  Barb.  469,  ed.  6. 

(•)  Dart  &  Barb.  468,  ed.  6 ;  Sug.  V.  -  (r)  Prid.  Judg.  67,  ed.  4. 
Jlr  P.  417,  ed.  13  ;  Gore  r,  JBcwtcr,  3  Sm.  (t)  Lewis  v.  Buncombe^  20  Beay.  398. 

4  G.  1,  1  Jnr.  K.  8.  392 ;  Prid.  Jndg. 
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Frauds,  no  equitable  into^  of  the  debtor,  which  is  subject  to  par- 
ticular charges,  or  of  which  from  any  other  cause  he  has  not  the 
sole  beneficial  ownership  (/),  can  be  taken  in  execution,  nor  can  an 
equity  of  redemption  (u) ;  only  simple  absolute  tnists  (r). 

Whilst  formerly  those  trust  estates  only  could  be  taken  in  exe- 
cution, of  which  the  debtor's  trustee  waa  seised  at  the  time  of  exe- 
cution sued  (:r),  a  judgment  can  now  be  legally  executed  upon  all 
lands  held  in  trust  for  the  debtor  at,  and  at  any  time  after,  the 
period  of  its  being  entered  up ;  so  that  a  judgment  creditor,  who 
can  fix  a  purchaser  with  notice,  will  not  be  compelled  to  resort  to  a 
Court  of  equity  for  relief  against  the  conveyance  of  the  legal  estate 
subsequently  to  his  judgment,  but  will  be  able  to  take  the  lands  in 
execution  by  legal  process  (^). 
Power  of  Estates  over  which  the  debtor  has  only  a  general  power  of  ap- 

pointment by  deed  are  extendible ;  thus  an  appointment  under  a 
power,  exerciseable  by  the  donee  for  his  own  benefit  without  the 
assent  of  any  other  person,  is  deprived  of  the  effect  it  formerly 
had  (s)  of  defeating  judgments  entered  up  against  him  subsequently 
to  the  creation  of  the  power ;  but  in  this  case  if  the  appointee  is  a 
purchaser  without  notice,  he  will  of  course  be  entitled  to  the  benefit 
of  s.  5  of  2  &  3  Yict.  c.  11,  and  an  appointment  will  then  be  as 
effectual  in  protecting  him  from  judgments,  as  it  was  under  the  old 
law  (a). 

If  a  joint  judgment  is  entered  up  against  the  joint  donees  of  a 
general  power  of  appointment,  it  would  seem,  upon  principle,  that 
a  joint  power  under  such  circumstances  must  be  considered  a  dis- 
posing power  within  the  meaning  of  s.  11,  and  the  interpretation 
clause  (s.  121)  appears  to  favour  this  construction  (b). 

A  general  power  of  appointment  bi/  will  is  not  within  the  mean- 
ing of  the  section  {c). 

There  are  groimds  for  contending  that  under  s.  11  the  judgment 
creditor  would  be  entitled  to  have  the  estate  which  his  debtor  had 
in  the  land  delivered  to  him  without  regard  to  the  power  of  ap- 
pointment {d), 

(t)  Sarru  t.  Booker^  4  Bing.  96  ;  Doe  («)  Sup,,  p.  63. 

V.  Grecnhill,  4  B.  &  Aid.  684.  .    (a)  Prid.  Judg.  66,  ed,  4. 

(m)  2  Sug.  V.  &  P.  666,  ed.  11 ;  416,  {h)  Prid.  Judg.  67,  ed.  4 ;  but  Bee  1 

ed.  13  ;  Anglo-Indian  Bank  y.  Davies,  9  Hayes  Cony.  328,  ed.  6. 
Ch.  D.  276,  283,  0.  A.  {e)  Dart  &  Barb.  463,  ed.  6  ;  but  see 

(v)  Sup,,  p.  62.  prid.  Judg.  67,  ed.  4,  and  1  Hayes  Cony. 

(x)  Sunt  y.  Coles,  Com.  Rep.  226.  330,  ed.  6. 

(y)  Prid.  Judg.  66,  ed.  4.  {d)  Prid.  Judg.  80,  ed.  4. 
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Judgments  are  still  subject  to  trusts  for  sale  as  under  the  old  Trusts  for 

,        ,  .  sale. 

law  {e). 

(3.)  Judgment  a  charge  under  1  8f  2  Vict.  c.  110. 

It  will  be  remarked  that  s.  11  provided  no  remedy  for  the  judg- 
ment creditor's  charge,  in  those  ccuses  where  legal  execution  is  from 
the  nature  or  condition  of  the  property  impracticable.  In  such 
cases,  however,  he  will  be  able  to  render  his  security  available  in 
equity.  By  s.  13,  the  judgment  is  made  a  charge  (except  as  Sect.  13. 
against  such  purchasers,  mortgagees,  and  creditors,  as  before 
mentioned  (/) )  upon  all  lands,  tenements,  rectories,  advowsons, 
tithes,  rents,  and  hereditaments,  including  lands  of  copyhold  or 
customary  tenure,  of  or  to  which  the  debtor  shall  at  the  time  of 
entering  such  judgment,  or  at  "any  time  afterwards,  be  seised,  pos- 
sessed, or  entitled,  for  any  estate  or  interest  whatever  at  law  or  in 
equity,  or  over  which  such  person  shall,  at  the  time  of  entering  up 
such  judgment,  or  at  any  time  afterwards,  have  any  disposing 
power  which  he  might  without  the  consent  of  any  other  person 
exercise  for  his  own  benefit;  and  is  made  biuding  against  the 
debtor  himself  and  all  persons  claiming  under  him  after  such 
judgment,  including  his  issue  and  all  other  persons,  whom  he 
might,  without  the  assent  of  any  other  person,  cut  off  or  debar 
from  any  remainder,  reversion,  or  other  interest,  in  or  out  of  such 
lands ;  and  suck  judgment  creditor  is  to  have  the  same  remedies  in 
equity  as  if  the  debtor  had  power  to  charge  the  same  heredita- 
ments, and  had  by  writing  under  his  hand  agreed  to  charge  the 
same  with  the  judgment  debt  and  interest. 

But  it  is  provided  that  the  judgment  creditor  shall  not  proceed  in  Charge  not  to 
equity  to  obtain  the  benefit  of  such  charge  until  the  expiration  of  within  the 
one  year  from  the  time  of  entering  up  the  judgment,  or  from  the  ^^^' 
commencement  of  the  act  (if  then  entered  up) ;  and  that,  in  case  of 
bankruptcy,  such  charge  is  not  to  give  the  judgment  creditor  any  Bankruptcy. 
preference,  unless  the  judgment  shall  have  been  entered  up  one 
year,  at  least,  before  the  bankruptcy ;  and  at  the  end  of  the  clause, 
it  is  provided  that  nothing  therein  contained  shall  be  deemed  to  Notice 
affect  any  doctrine  of  Courts  of  equity  whereby  protection  is  given 
to  purchasers  for  valuable  consideration  without  notice. 

Under  the  old  law,  a  judgment  was  a  mere  general  lien,  and 
equity,  in  assisting  a  judgment  creditor  who  had  no  means  of 

W  •5«(P->  P-  ^*  (/)  Sup.,  p.  67. 
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enforcing  execution  at  law,  merely  exercised  its  general  jurisdiction 
in  the  administration  of  relief.  And,  as  a  general  rule,  Courts  of 
equity  were  guided  as  to  the  extent  of  the  relief  by  the  Statute  of 
Westminster,  which  gave  the  elegit  in  the  first  instance  (^)  and 
refused  to  interfere  on  the  creditor's  behalf  until  the  elegit  under 
that  statute  had  been  sued  out  (A). 

But  s.  13  places  a  judgment  creditor  on  a  very  different  footing 
in  equity.  It  makes  a  judgment  a  specific  charge  upon  all  the 
property,  which  is  rendered  liable  to  be  extended  under  s.  11, 
together  with  such  reversionary  and  other  interests  as  cannot  be 
taken  in  execution,  as  advowsons  in  gross,  property  in  expectancy, 
equities  of  redemption,  and  trust  estates  in  which  the  debtor  has 
not  the  sole  ownership  {i).  This  section  makes  a  judgment  a  lien 
both  at  law  and  in  equity  upon  all  which  the  debtor  has,  and  upon 
all  which  he  can  dispose  of. 

If  the  debtor  has  a  sole  power  of  appointment  which  he  may 
exercise  for  his  own  benefit,  the  judgment  becomes  an  immediate 
lien  upon  the  lands  over  which  the  power  extends,  and  must  be 
treated  j9ro  tanto  as  a  statutory  execution  of  the  power  in  favour  of 
the  creditor. 
Joint  power.  But  a  joint  power  (except  in  the  case  of  a  joint  judgment)  is 
evidently  not  within  the  Act,  which  relates  especially  to  the  lands, 
&c.  over  which  the  debtor  has  a  disposing  power  which  lie  can 
exercise  without  the  assent  of  any  other  person.  A  person,  there- 
fore, claiming  under  the  execution  of  a  joint  power  of  appointment, 
may  with  safety  disregard  even  the  judgments  of  which  he  has 
notice,  if  the  donee  has  no  ulterior  interest.  But  if  the  debtor  be 
the  donee  of  a  joint  power  with  an  ulterior  estate,  it  seems  probable 
that  he  cannot,  by  concurring  in  an  exercise  of  the  joint  power, 
defeat  the  lien  of  his  judgment  creditor  upon  such  estate  or  interest, 
as,  to  do  so,  would  be  to  derogate  from  what  is  by  the  statute  made 
equivalent  to  his  own  personal  assurance  (A). 

It  has  not  yet  been  judicially  determined  whether,  when  a  power 
of  sale  and  exchange  is  given  to  trustees  to  be  exercised  with  the 
consent  of  the  tenant  for  life,  and  judgments  are  entered  up 
against  him,  the  trustees  can  sell  without  the  concurrence  of  the 
judgment  creditors  (/).    The  better  opinion  is  that  they  can  (w). 


Power  of  sale 
with  consent. 


{ff)  Stilefnati  v.  Aihdown,  2  Atk.  608. 
(/*)  Neate  v.  Duke  of  Marlborough^  3 
My.  &  Cr.  407. 

(t)   Piid.  Judg.  70,  ed.  4. 


{k)  Bart  &  Barb.  469,  ed.  6. 
(/}  Frid.  Judg.  73,  ed.  4 ;  see  Lord 
Leigh  V.  Lord  Ashburion,  11  Beav.  470. 
(m)  2  Hayes  Conv.  216,  ed.  5. 


S«or.  3.  ARE  CHARGES  ^NDER  s.  13,  63 

Under  s.  13,  a  judgment  is  not  bo  far  a  charge  on  a  benefice  as  Not  a  charge 
to  entitle  the  creditor  to  apply  to  a  Court  for  the  appointment  of  siastical  bene- 
a  Teceiver;  the  words  "rectories  and  tithes''  in  ss.  11   and   13  ^°®- 
having   reference   only   to   lay    rectories   and    tithes  (n).      The 
statute  (o)  which  prohibits  charges  on  livings  is  not  repealed  by 
the  general  words  "rectories,  advowsons,  tithes,"  in  the  Act  of 
Viet,  (p) ;  and  see  generally  as  to  charges  on  livings,  &c.,  infra, 
p.  374. 

A  judgment  upon  a  bond  of  a  municipal  corporation  before  the  Corporation. 
passing  of  5  &  6  Wm.  IV.  c.  76,  is  a  lien,  under  this  Act,  upon 
all  lands  thereof,  whether  acquired  before  or  after  the  Act  (q). 

How  judgments  are  to  be  enforced  against  a  board  of  guardians,  Board  of 

guardians. 


A  judgment  entered  up  against  the  vendor  after  a  contract  for  Unpaid  pnr- 
sale  is,  as  formerly  («),  an  equitable  charge  upon  the  unpaid  pur-  &o. 
chase-money,  although  execution  cannot  be  levied  upon  it  (t) ;  and, 
upon  a  sale  by  a  mortgagee,  the  surplus  proceeds  of  sale  are 
charged  by  judgments  entered  up  against  the  mortgagor  sub- 
sequently to  the  mortgage  (u).  Where  a  purchaser  is  put  in  pos- 
session and  pays  part  of  the  purchase-money,  judgments  against 
him  are  liens  on  his  equitable  estate  («?).  Whether  s.  13  has  the 
effect  of  giving  the  judgment  creditor  a  more  certain  claim  upon 
the  moneys  to  arise  by.  the  conversion  of  the  trust  estate  seems 
questionable.  Sir  Edward  Sugden  was  of  opinion  that  though  the 
law  was  not  altered  as  respects  the  purchaser,  the  judgment 
creditor  could,  without  doubt,  enforce  his  right  against  the  surplus 
when  payable  to  the  grantor  (tr). 

The  words  of  s.  13  are  very  comprehensive,  and  comprise  lease-  The  charge 
holds  and  every  other  species  of  interest  in  land  that  is  capable  of  sive. 
being  charged  (^). 

(n)  Sawkuu  T.  GathercoU,  6  Be  G.  M.       13  0.  B.  745. 
Jk  G.  1,  1  Jut.  K.  S.  481,  reyersing  1  (r)  Att.  Gen,  T.  Wilkinson,  5  Jar.  N. 


K.  S.  63,  14  Jur.  1103 ;  and  see  S.  538,  Y.  G.  Wood. 

Xofly  T.  Siorie,  3  Do  G.  &  S.  308 ;  CoUle  («)  Sup,,  p.  54. 

T.  Warrington,  2  Key.  &  M.  227  ;  JSaUs         (^  Sroum  y.  Ferrott,  4  Beay.  585. 

T.  BrUh^rs,  2  Sm.  &  G.  509,  17  Jur.  \u)  Sobinson  y.  Sedger,  17  Sim.  183, 

1174,  is  ih.  715  ;  and  Wue  y.  Beresford,  13  Jur.  846,  14  ib,  784. 

3  Dr.  k  W.  276 ;  Sweeny  y.  Fleming,  14  {v)  Oovemore  of  Gray -Coat  Eospiial  y. 

Ir.  Eq.  23,  oyermling  Winter  y.  Soman,  Westminster  Improvetnent  Comm,,  3  Jur. 

6  a.  489.  K.  S.  1188,  1  Be  G.  &  J.  531. 
(•)  13  Elk.  c  20,  8.  1.  («>)  Sug.  V.  &  P.  421,  ed.  13 ;  Clare 

{p)  GameU  y.  Bradley,  3  App.  C.  950.  y.  Wood,  4  Ha.  81 ;  but  see  Lewin  on 

{q)  Arnold  y.  Mayor  of  Gravesend,  2  K.  Tr.  68 1 ,  ed.  7. 

k  J.  674,  2  Jur.  N.  S.  703,  25  L.  J.  {x)  Harris  y.  Davison,  15  Sim.  128 ; 

Gh.  530,  a.  776 ;  see  Arnold  y.  JRidye,  Avison  y.  Holmes,  1  J.  &  H.  530,  514. 
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18  &  19  Vict. 
c.  15,  8.  11. 


Thus,  leaseholds  assigned  to  an  annuitant  by  way  of  collateral 
security  for  payment  of  the  annuity  are  charged  under  it,  by  a 
judgment  entered  up  against  the  annuitant  (t/) ;  and  the  interest 
of  a  mortgagee  is  affected  in  the  same  manner  by  a  judgment 
against  him  (s). 

A  judgment,  it  is  said,  is  no  charge  on  equitable  leaseholds  under 
this  section,  by  analogy  to  the  construction  put  on  s.  10  of  the 
Statute  of  Frauds  (a). 

So  an  annuity  charged  upon  or  issuing  out  of  land  has  been 
held  to  be  an  interest  in  land  within  this  section  (J).  A  like  deci- 
sion was  come  to  in  Russell  v.  McCulloch  (<?),  as  respects  a  gross 
sum  of  money  secured  by  covenant  and  by  declaration  of  charge ; 
and  as  to  a  legacy  charged  upon  land,  where  a  trust  fund  was  in- 
vested upon  mortgage,  a  judgment  creditor  of  one  of  the  cestuis  que 
trust  was  held  entitled  to  a  charge  on  the  debtor's  share  of  moneys 
payable  out  of  the  rents  of  the  mortgaged  property,  but  not  on  his 
share  of  the  interest  paid  by  the  mortgagor  under  his  covenant 
and  not  taken  from  rents  (rf). 

Where  the  debtor  sold  some  leaseholds  after  verdict,  but  before 
judgment  entered  up,  it  was.  held  that  the  creditor  could  not  levy 
execution  on  the  purchase-money  (<?). 

"Where  real  estate  was  devised  upon  absolute  trust  for  sale, 
and  the  proceeds  of  sale  were  directed  to  be  divided  among  the 
testator's  sons,  the  interest  of  such  sons  was  held  not  to  fall  within 
s.  13  (/). 

The  logical  deduction  from  these  decisions  was,  that  judgments 
were  a  charge  under  this  section  upon  every  possible  interest  in 
land,  including  mortgages  ((/),  annuities,  and  legacies  charged  on 
land,  and  even  puisne  judgments,  and  the  practical  inconvenience 
therefrom  gave  rise  to  an  Act  which  partially  remedied  it. 

By  s.  11  of  18  &  19  Vict.  c.  15,  it  is  enacted  that  a  purchaser  or 
mortgagee  shall  not  be  liable  to  any  judgment,  decree,  &c.,  against 
any  mortgagees  who  shall  have  been  paid  ofiE  prior  to  or  at  the 
time  of  the  execution  of  his  conveyance. 

This  statute  is  extended  to  crown  debts  (A)  and  to  mortgagees  («). 


(y)  San-is  v.  LavUon,  15  Sim.  128. 

(j5)  Clare  v.  Wood,  4  Ha.  81. 

(a)  Re  Duke  of  Ketccastle,  8  Eq.  700, 
18  W.  R.  8,  M.  R. ;  but  qtt. 

{b)  Toufiffhttaband  V.  Gisbofme,  1  De  G. 
&  S.  209 ;  Iteecev.  Taylor,  3  t*.  480. 

(c)  1  K.  &  J.  313,  1  Jur.  N.  S.  167. 

(rf)  Aviion  V.  Holmes,  1  J.  &  H.  630. 


(e)  Brown  v.  FerroH,  4  Beav.  686. 

{/)  Thomas  v.  Cross,  2  Dr.  &  Sm. 
423,  11  Jur.  N.  S.  384, 

{g)  Greaves  v.  Wilson,  26  Beav.  434, 
4  Jur.  N.  S.  802. 

(h)  22  &  23  Vict.  c.  35.  s.  22. 

(0  23  &  24  Vict.  c.  38,  s.  8. 


Sbot.  3. 
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It  will  be  observed  that  it  does  not  expressly  provide  for  the  cases 
of  judgments  affecting  annuitants,  legatees,  judgment  creditors 
themselves,  vendors  claiming  a  lien  in  respect  of  unpaid  purchase- 
money  {k)y  and  all  other  persons  having  pecuniary  charges  upon 
land,  except  mortgagees ;  but  there  can  be  little  or  no  doubt  that 
persons  claiming  not  as  mortgagees,  strictly  so  called,  but  imder 
securities  by  way  of  conveyance  in  trust  to  sell,  or  operating  only 
to  create  a  charge  or  incumbrance  without  conferring  any  right  of 
foreclosure  (/),  come  within  its  provisions. 

It  has  been  held  under  this  Act,  that,  whether  the  mortgage  be 
prior  or  subsequent  to  the  paasing  of  the  Act,  a  bond  fide  purchaser 
acquired  a  valid  title  as  against  registered  judgment  creditors  of  the 
mortgagees,  provided  that  the  mortgage  were  paid  off  previously 
to,  or  at  the  time  of,  the  execution  of  the  conveyance  {m). 


(4.)  Judgments  only  affect  the  interest  of  the  debtor. 

It  is  only  the  beneficial  interest  of  the  debtor  in  the  lands  upon 
which  the  judgment  attaches  {n) ;  therefore  a  judgment  creditor  will 
be  postponed  to  a  prior  equitable  charge,  as  by  deposit  of  title  deeds, 
notwithstanding  his  legal  title  (o). 

A  judgment  creditor  registering  after  a  charge,  created  by  the 
debtor  subsequently  to  the  judgment  being  entered  up,  would  be 
postponed  to  such  charge  (p). 

On  the  same  principle,  a  judgment  against  an  heir  for  his  own 
debt  is  postponed  to  the  simple  contract  debts  of  the  ancestor, 
as  the  heir  taikes  no  beneficial  interest,  except  subject  to  such 
debts  (^). 

The  like  rule  applies  to  the  judgment  creditor  of  the  devisee  and 
the  creditors  of  the  testator. 


(i)  See  and  fianiridflr  JECood  y.  ir.»  3 
Jar.  N.  S.  684,  and  the  sLmilar  wording 
of  17  Jk  18  Ylat.  0.  113. 

(/)  Dart  &  Barb.  471,  ed.  5;  see  SeU 
T.  GnrUr,  17  Bear.  11 ;  17  Jar.  478 ;  Se 
Underwootf,  3  K.  &  J.  746. 

(m)  Gnaves  y.  JFUtan,  sup, 

(m)  JB^re  T.  MelhweU,  9  H.  L.  642 ; 
AhM  T.  Straiten,  3  Jo.  &  Lat.  614 ; 
Beti9an  v.  Lord  Oxford,  6  De  G.  M.  & 
O.  507 ;  Simmonda  r.  JPettit,  8  Jar.  209, 

C. — ^VOL.  I. 


(o)  Whitworth  i.  Oaugain,  3  Ha.  416; 
10  Jur.  531 ;  Or.  &  Ph.  326 ;  Langton  y. 
Morton,  1  Ha.  649. 

{p)  Dart  &  Barb.  480,  ed.  6 ;  War- 
burton  y.  HUl,  Kaj,  470  (see  JECaly  y. 
Barry,  3  Ch.  468) ;  Benham  y.  Keane,  1 
Jo.  &  H.  686 ;  3  De  a.  F.  &  Jo.  318 ;  8 
Jar.  N.  S.  604  ;  8eoU  y.  Lord  Eattings, 
4  K.  &  J.  633. 

(q)  Kinderleg  y.  Jervia,  22  Beay.  1 ; 
2  Jar.  N.  S.  602 ;  J)e  Sorhein  y.  Bland^ 
2  De  G.  &  J.  168 ;  4  Jar.  K.  S.  969. 
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Subject  to 
equitieBof 
debtor. 


Volantajy 
settlement. 


A  judgment  creditor  oan  only  take  subject  to  all  equities  against 
his  debtor,  whether  it  be  the  equity  of  a  wife  against  her  hus- 
band (r) ;  or  of  a  purchaser  for  value  who  has  paid  his  purchase- 
money  without  obtaining  a  conveyance  Cs) ;  or  of  a  mortgagee  or 
purchaser  taking  by  defective,  or  ineffectual,  conveyance  from  the 
debtor  (t) ;  or  of  cestuis  que  trust  under  a  trust  deed  for  sale  exe- 
cuted by  the  debtor  {u) ;  but  a  judgment  completed  after  the  date, 
but  before  the  execution  by  any  of  the  creditors,  of  a  deed  of  trust 
for  creditors,  will  have  priority  (x). 

So  a  voluntary  settlement  in  favour  of  third  persons  is  unaffected 
by  a  subsequent  judgment  against  the  settlor  (y) ;  but  a  bare 
voluntary  trust  for  sale,  when  merely  equivalent  to  an  authority  to 
sell  for  the  settlor's  own  benefit,  would,  it  is  apprehended,  be  sub- 
ject to  judgments  entered  up  against  him  prior  to  a  binding  con- 
tract being  entered  into  by  the  trustee  (z). 


Within  the 
year  under 
B.  11. 


Under  s.  13. 


(5.)  Remedy  in  equity  under  s.  13. 

A  writ  of  ekgit  might  have  been  issued  under  s.  11,  as  soon  as 
the  judgment  had  been  registered  (see  s.  19),  without  waiting  for 
the  expiration  of  the  year  referred  to  in  s.  13,  and,  if  there  were 
any  legal  impediments  to  the  execution  of  the  writ,  a  bill  in  equity 
might  have  been  filed  at  once,  to  remove  such  legal  impediment, 
under  the  old  jurisdiction  in  equity;  but  the  writ  of  fi,fa.  and 
elegit  must  first  have  issued,  although  no  return  was  necessary  («). 
And,  even  during  the  interval  of  a  year,  a  tenant  by  elegit  could 
have  filed  a  bill  to  redeem  a  prior  mortgage  (6). 

But  in  order  to  proceed  in  equity  imder  s.  13,  it  was  not  neces- 
sary for  the  creditor  to  sue  out  an  elegit ;  though  he  could  not  take 
proceedings  to  enforce  his  charge  under  that  section  until  the 
expiration  of  one  year  from  the  time  of  entering  up  the  judgment. 
It  was  not  necessary  that  a  year  should  have  elapsed  from  the 


(r)  Newlands  v.  Faynter,  4  My.  &  Cr. 
408. 

(»)  lineh  v.  JSarl  of  WineheUea^  1  P. 
Wnw.  278. 

{t)  Gilb.  Forum  Bomanum,  228; 
Burgh  V.  Francis^  3  Sw.  636  n. ;  Frwr 
Y.  FenprazCf  4  Pri.  99. 

(tt)  Lodg$  y.  Lyteley,  4  Sim.  70. 

{x)  Zanghome  v.  JECarland,  4  W.  E.  96. 


(y)  Feavan  y.  Lard  Oxford^  2  Jnr.  N. 
S.  121 ;  6  De  a.  M.  &  G.  607. 

(z)  Dart  &  Barb.  462,  ed.  6. 

(a)  Smith  y.  ITurst,  1  Coll.  706 ;  10 
Ha.  30 ;  Godfrey  y.  l^tcker,  33  Beay. 
280;  9  Jur.  N.  S.  1188;  Fartridge  v. 
Foster,  34  Beay.  1 ;  10  Jur.  N.  S.  741. 

{b)  Famei  y.  Thrujap,  3  ib.  1242,  V.  C. 
Stuart. 
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registration  (c)  ;  and,  although  the.  Court  would  not,  in  the  mean- 
timoy  hare  appointed  a  receiver  of  real  estate,  the  judgment 
oreditor  might  have  taken  proceedings  during  such  period  to 
protect  hifl  interest  (d).  Thus  he  might  have  had  the  life  estate  of 
his  debtor  impounded  (e) ;  and  if  within  the  year  the  property 
was  sold,  the  judgment  could,  after  the  year,  have  been  enforced 
against  the  proceeds  of  sale  (/).  The  charge  existed,  although 
the  remedy  was  not  to  be  put  in  force  until  the  expiration  of  a 
year  (g). 

Since  23  &  24  Vict.  c.  38  (A),  these  questions  cannot  arise,  as 
there  can  be  no  longer  any  such  interval  of  a  year,  and  the  creditor 
can  issue  execution  on  his  judgment  at  once. 

Whether  sale  or  foreclosure  is  the  remedy  of  a  judgment  creditor  Wlietlier  sale 
under  s.  13,  has  been  the  subject  of  conflicting  decisions. 

In  many  cases  a  sale  has  been  ordered  {i).  These  authorities 
rest  upon  the  consideration  that  the  judgment  is,  by  the  statute, 
equivalent  to  a  mere  charge. 

In  other  cases  foreclosure  has  been  decreed  {k).  These  latter 
authorities  rest  upon  the  consideration  that  the  statute  confers  on 
the  judgment  creditor  an  equitable  estate,  and  the  same  right  to  a 
foreclosure  as  an  equitable  mortgagee  (/). 

The  proper  remedy  would  seem  to  be  foreclosure. 

(6.)  Irish  Act,  13  ^  14  Vict.  c.  29. 

The  eflfect  of  an  ordinary  judgment  under  the  Ir.  Act,  3  &  4  Viet. 
c  105,  88.  22  &  28,  which  corresponded  with  the  E.  Act,  1  &  2 
VicL  c  110,  has  been  altered  by  a  subsequent  statute,  13  &  14  Vict. 
c  29  (w),  by  sections  6  &  11  of  which  lands  are  not  to  be  charged 
by,  or  taken  in  execution  upon,  judgments  entered  up  after  the 


(e)  Derbjfihire,  ^.,  M,  Co.  y.  Baifi' 
bridge f  15  Bear.  146,  and  see  Exp,  Boyle^ 
3  Be  a.  M.  &  a.  616 ;  17  Jut.  979. 

(<C)  Smith  Y.  Hursty  $up,;  Partridge  t. 
JFotter^  tup. 

{e)  Teteomhe  t.  Znndor,  28  Bear.  80 ; 
ft  Jnr.  N.  S.  780;  Fartridge  v.  Foster, 
wp. ;  see  SofniUg  t.  Cox,  4  Ch.  94,  n. 

(/)  RobinMrn-v.  Bedger,  17  Sim.  183; 
18  Jar.  846 ;  14  \h.  784 ;  HarrUon  v. 
iVmw^,  4  Jnr.  K.  S.  68^  Squire  y. 
Fmd,  9  Ha.  47,  54. 

(g)  JSxp,  BoyU,  tup. 


(»)  Footner  y.  Sturgis,  6  De  G.  &  Sm. 
786 ;  Simpson  y.  Morley,  2  K.  &  J.  71 ; 
see  Set.  Deo.  1043,  ed.  4 ;  Clare  y.  Wocd, 
4  Ha.  81 ;  CarUm  y.  Farlar,  8  Beay. 
626 ;  Smith  y.  Hurst,  sup, 

{k)  Ford  y.  Wastell,  6  Ha.  229 ;  2  Ph. 
691;  Jones  y.  Bailey ,  17  Beay.  682; 
Messer  y.  Boyle,  21  ih,  669 ;  Thornton  y. 
Finch,  4  Giff.  618  ;  Bates  y.  Hillcoat,  16 
Beay.  139;  Set.  Dec.  1146,  ed.  4. 

(0  BoUeston  y.  Morton,  1  Dr.  &  W. 
196;  Exp,  Boyle,  sup. 

(m)  Amended  by  21  &  22  Yict.  o.  116. 
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pasBing  of  that  Act;  but  the  judgment  creditor  may  make  an 
affidavit  that  his  debtor  is  entitled  to  lands  to  be  specified  by 
certain  particulars,  and,  upon  registering  such  affidavit,  it  will  have 
the  effect  of  a  redeemable  conveyance  of  the  debtor's  interest  in  the 
lands  to  the  creditor  (n). 

Such  chattel  interests  in  lands,  tenements,  or  hereditaments,  as 
might  have  been  taken  in  execution  under  any  writ  of  fi,  fa.,  if 
8  &  4  Vict.  c.  105  (Ireland)  had  not  passed,  may  be  taken  in 
execution  notwithstanding  the  present  Act.  And  in  the  adminis- 
tration of  the  assets  of  a  judgment  debtor  dying  seised  of  any 
estate  or  interest  in  lands,  tenements,  or  hereditaments,  the  rights 
of  the  judgment  creditor  are  preserved  (o). 

This  Act  does  not  alter  the  rule  that  the  judgment  only  operates 
upon  the  estate  and  interest  which  the  debtor  had  or  might  create 
by  virtue  of  any  disposing  power ;  the  object  being  only  to  compel 
the  creditor  to  specify  the  lands  upon  which  the  judgment  is  to 
attach  (/?).  A  judgment  may  be  registered  under  it  as  a  mortgage 
against  an  incorporated  railway  company  {q). 

(w)  2  Dav.  Conv.  768,  ed.  3,  218,  ed.  (p)  Eyre  v.  McDowell,  9  H.  L.  619. 

4  ;  866  the  yaluable  note  (1)  on  judg-  (q)  Exp,  Bagtial,  13  L.  T.  N.  S.  69,  as 

ments  in  Ireland  in  Sug.  Y.  &  P.  ed.  to  the  effect  of  s.  10 ;  as  an  exception 

14,  p.  522 ;  and  forms  of  affidavit,  Thorp  referred  to  in  s.  1,  see  Erp.  Gerard,  14 

V.  Brown,  2  L.  R.  H.  L.  220.  Ir.  Ch.  Rep.  466 ;  Fish.  Mtg.  136,  ed. 

[o)  Fish.  Mtg.  136,  ed.  3,  121,  ed.  4.  3,  121,  ed.  4. 


09 


CHAPTER  VII. 


JUDGMENTS  AS  AFFECTING  LAND  UNDER  THE  LATER  STATUTES. 
Sect.  Page 

1.  Statute  23  ^  24  Vict.  c.  38  {Act  of  1860)       .        .  .  69 

2.  Statute  27  ^  28  Vict,  c.  112  (Act  of  1864)         .  .  70 

3.  The  term  ^^judgmenty^  what  it  includes             .         .  .  ib. 

4.  What  is  actual  delif^ety  under  Act  of  1864            .  .  ib. 
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(1.)  23  ^  24  Vict.  c.  38. 

In  1860,  by  23  &  24  Vict.  o.  38,  an  alteration  was  eflfeoted  in  The  Act  of 
respect  of  judgments,  statutes,  or  recognizances  entered  up  after 
the  23rd  July,  1860,  and  no  mortgagee  is  affected  thereby,  imless 
the  "writ  of  execution  thereon  has  been  issued  and  registered  under 
the  above  statute,  and  also  executed  within  three  calendar  months 
from  such  registiy ;  and  such  registiy  must  have  been  made  in 
the  Court  of  Common  Pleas  {a)  (now  in  the  Central  Office)  (J)  in 
the  name  of  the  judgment  creditor  (c).  Thus  the  registry  of  the 
writ  of  execution  was  in  the  name  of  the  creditor,  whilst  the 
judgment  was  registered  in  the  name  of  the  debtor,  rendering  a 
double  search  necessary.  This  act  applied  to  judgments  of  the 
several  Courts  of  Common  Pleas  of  the  County  Palatine  of 
Lancaster,  and  of  Pleas  of  the  County  Palatine  of  Durham  {d). 

There  is  no  provision  for  the  re-registration  of  the  writ  at  the  A  fresh  wit 
end  of  the  three  months,  and  it  is  the  practice  at  the  office  to  refuse  judgment, 
le-registration  as  not  being  authorised  by  the  statute  {e) ;   but 
there  would  seem  nothing  to  prevent  the  registration  of  a  second 
or  any  subsequent  writ  on  the  same  judgment  as  long  as  it  was  in 
force  (/). 

(«)  Now  meiged  in  the  High  Court  (eQ  Now  merged  in  the  High  Courts 

of  Justice,  Jnd.  Act,  1873,  88.  3,  82,  Jod.  Act,  1873,  8.  16. 
Older  in  GonncQ,  16  Dec.  1880.  {e)  See  Paak  on  these  Acts,  9. 

(h)  42  ft  43  Vict.  0.  78,  as.  4,  5.  {/)  Dart  &  Barb.  485,  ed.  5. 

{€)  8.  2. 
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(2.)  27  ^  28  VM.  c.  112. 

In  1864  a  farther  alteration  was  made  in  the  law,  and  a  judg- 
ment creditor  has  now  no  lien,  until  the  land  has  been  aotoaUy 
delivered  in  exeoation. 

Act  of  1864.  By  27  &  28  Yiot.  c.  112,  s.  1,  no  judgment,  statute,  or  reoogni- 
zanoe  entered  up  after  the  29th  July,  1864,  shall  affeot  land  of  any 
tenure,  until  such  land  shall  have  been  actually  delivered  in  execu- 
tion by  virtue  of  a  writ  of  ekgit  or  other  lawful  authority  in  pur- 
suance of  such  judgment,  and  s.  3  thereof  provides  for  registra- 
tion in  the  manner  prescribed  by  23  &  24  Vict.  o.  38,  save  only 
that  it  is  to  be  in  the  debtor's,  and  not  the  creditor's,  name,  and 
dispenses  with  prior  or  other  registration  of  the  judgment,  &c. 

Notice.  In  the  case  of  judgments  entered  up  after  this  act,  the  question 

of  notice  is  immaterial. 

There  is  no  suspension  of  proceedings  on  the  judgment  for  a 
year  as  under  1  &  2  Yict.  c.  110,  s.  13  (^).  It  is  the  interest  of 
the  judgment  creditor  to  issue  execution  at  once. 

(3.)  The  term  ^^judgmenty^  what  it  includes. 

Meaning  of  ^       The  term  '^  judgment "  in  both  Acts  of  1860  and  1864  includes 
ju  gmen  .     j.^gjg(;^rQ(j  decrees,  orders  of  Courts  of  equity  and  bankruptcy,  and 
other  orders  having  the  operation  of  a  judgment  (A). 

The  term  is  not  expressly  limited  to  such  decrees  or  orders  as 
direct  the  payment  of  money,  or  costs,  charges,  and  expenses ;  but 
there  can  be  but  little  doubt  that  such  restrictive  construction  is 
the  correct  one  (t). 

"  Debtor."  The  word  "  debtor  "  in  the  statute  of  1864  includes  husbands  of 

married  women,  assignees  of  bankrupts,  committees  of  lunatics, 
and  the  heirs  or  devisees  of  deceased  persons  {k). 

(4.)   JFhat  is  actual  delivery  under  Act  of  1864. 

An  equitable  interest  cannot  be  actually  delivered  imder  this 
Act,  whether  such  interest  be  leasehold  (/)  or  freehold  (m).  Nor 
can  an  equity  of  redemption  (m) ;  nor  a  remainder  in  fee  after  an 
estate  for  life  (o). 

iff)  Sup,  p.  67.  (0  ^^  ^^  of  Neiocofile,  8  Eq.  700, 

(A)  23  &  24  Vict.  o.  38,  8.  6 ;  27  &  28  M.  B. 
Vict.  c.  112,  8.  2.  (m)  Thornton  v.  Mneh,  4  Gifl.  616. 

(t)  Dart  &  Barb.  468,  ed.  6.  (o)  Be  South,  9  Oh.  369. 

(A)  S.  2. 
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Where  a  debtor  oonveyed  real  estate  to  Yolunteers  and  afterwards  Seqnostra- 
a  writ  of  seqneetration  was  issued  against  him  at  the  suit  of  a  ^°* 
creditor,  and  the  volnnteer  reoonveyed  the  estate  to  a  trustee  for 
the  sequestrators  who  entered  into  possession,  it  was  held  that  the 
xeal  estate  had  been  aohially  delivered  by  '^  other  lawful  autho- 
rity"  (/>) ;  but  sequestrators  under  a  writ  issued  by  the  plaintifPs  to 
enforce  an  order  for  payment  into  Court,  who  had  taken  posses- 
sion of  real  estate,  were  held  not  to  be  creditors  to  whom  such  real 
estate  had  been  delivered  in  execution  (q). 

After  the  execution  of  one  writ  of  ekgit^  a  subsequent  judgment 
creditor  cannot  have  the  benefit  of  another  writ  of  ekgit  (r). 

It  is  clear  that  the  legal  remedy  must  be  exhausted  before  resort  Legal  im- 
can  be  had  to  equity  («) ;  but  if  the  creditor  caimot  obtain  actual  P®*"™®*^ 
delivery  under  a  writ  of  elegit  in  consequence  of  a  legal  impedi- 
ment, he  must  get  the  impediment  removed  by  a  decree  of  the 
Court,  which  will  be  a  delivery  by  "  other  lawful  authority  "  {t) ; 
and  in  such  a  suit  the  judgment  creditor  is  not  bound  to  redeem  a 
prior  incumbrance  (u). 

But  a  judgment  creditor,  who  is  imable  to  take  land  in  execu- 
tion under  this  statute  from  legal  impediments,  is  not  thereby  de- 
prived of  his  inchoate  charge  under  1  &  2  Yict.  c.  110  (x) ;  and, 
it  would  seem,  a  judgment,  though  no  delivery  has  been  effected, 
would  be  within  the  Mortmam  Acts  (y).  The  judgment  creditor 
is,  in  reliance  upon  such  inchoate  charge,  entitled  to  an  interlocu-  Beoeiver. 
tory  order  for  a  receiver  in  a  suit  to  remove  the  impediment  (z) ; 
such  receivership-order  will  be  an  ^^  actual  delivery  "  within  the 
statute  (2),  and  can  be  obtained  in  the  original  suit  in  which  the 
judgment  was  had  (6),  though  no  receiver  was  asked  for  by  the 


(p)  Be  Bmh,  10  Eq.  442,  M.  B. 

(^)  Jchn»m  Y.  Burgeuy  16  Eq.  398, 
James,  L.  J. 

(r)  Carter  v.  Eughee^  2  H.  &  K.  714. 

(t)  WdlUe  T.  Morrie,  10  Jur.  K.  S. 
741,  M.  B. ;  Godfrey  t.  Tucker^  33  Beav. 
280 ;  9  Jnr.  K.  S.  1188 ;  Partridge  y. 
Teeter,  34  Beay.  1 ;  10  Jut.  N.  S.  741 ; 
ThmaMY.  Croee,  2  Br.  ft  Sm.  423;  11 
Jnr.  K.  8.  384. 

(0  Qmeei  r.  Cowhridge  JEt.  Co.,  6  Eq. 
619,  v.  0.  GHfEard ;  Thornton  y.  JFineh, 
wop.;  Smtion  y.  Eaywoed,  9  Gh.  229 ; 
Beekei  y.  BuekUy,  17  Eq.  486,  V.  0. 
Han. 


(m)  WeUe  y.  Kilpin,  18  Eq.  298,  M.  B. 

(x)  Thornton  y.  Finch,  eup,;  Be  Cdw- 
hridge  B.  Co.,  6  Eq.  416,  V.  0.  Wood ; 
Gueat  y.  Cowbridge  B.  Co.,  eup.;  Be  Cdlne 
B.  Co.,  9  Eq.  668,  V.  G.  James ;  Eatton 
y.  Eayicood,  9  Ch.  229,  234. 

(y)  See  sup.,  p.  66. 

(s)  Anglo-Italian  Bank  y.  Daviee,  9 
Gh.  D.  276,  G.  A. ;  Bap.  Bvant,  II  ib, 
691,  y.  G.  Bacon ;  affirmed  13  i^.  262. 

(h)  Anglo-ItalianBankY,  Daviee,  tup.; 
Smith  y.  Cowell,  6  Q.  B.  D.  76,  G.  A. ; 
8aU  y.  Cooper,  16  Gh.  D.  644,  G.  A. ;  ^ 
Feaee,  24  Gh.  D.  407,  G.  A. 
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Power  of 
appointment. 


Yolnnteer. 


Fatore  jndg- 
ments. 


writ  {c) ;  but  an  order  for  a  receiver  obtained  the  same  day,  but 
after,  a  receiver  was  appointed  in  bankruptcy,  was  too  late  (c). 

A  judgment  creditor,  who  is  also  transferee  of  a  legal  mort- 
gage, may  bring  an  action  to  realize  his  securities  and  obtain  a 
receiver,  which  will  amount  to  actual  delivery,  without  having  sued 
out  an  ekgit  (e) ;  although  the  receivership-order  was  made  **  upon 
giving  security "  and  no  security  had  been  given  (e) ;  and  al- 
though the  giving  the  security  by  the  receiver  was  part  of  the 
order,  and  the  order  was  not  complete  without  its  being  given  (^), 
yet  the  giving  security  was  held  not  to  be  essential  to  render  the 
order  equivalent  to  a  deKvery  of  the  land  in  execution  (e), 

A  judgment  creditor  may  possibly  bring  an  action  to  redeem 
prior  incumbrances  before  actual  delivery  (t),  but  not  till  he  has 
put  the  writ  of  elegit  in  the  hands  of  the  sheriff  (A:). 

Until  actual  delivery,  however,  or  such  a  decree  or  interlocutory 
order  for  receiver,  there  is  no  effectual  lien,  and  the  land  will  pass 
to  the  assignee  in  bankruptcy  of  the  debtor  (/) ;  and  it  is  appre- 
hended that  a  purchaser  in  the  interval  between  the  judgment  and 
execution  by  a  receivership  order  is  not  bound  by  the  judg- 
ment (w). 

A  question  may  arise  how  far  ss.  11  and  13  of  1  &  2  Vict, 
c.  110,  so  far  as  judgments  bind  lands  over  which  the  debtor  has  a 
general  power  of  appointment,  are  repealed  by  27  &  28  Vict.  o. 
112  (w).  It  is  submitted  that  such  lands  are  bound  by  execution 
actually  delivered  thereof,  but  that,  if  the  debtor  dies  without 
executing  the  power  and  before  actual  delivery  of  the  lands  by 
execution,  the  persons  entitled  in  default  of  appointment  will  take. 

Semble  that  the  voluntary  grantee  of  land  from  a  debtor  between 
the  entry  of  the  judgment  and  actual  delivery  in  execution,  is  not 
bound  by  the  judgment  (n). 

The  Act  only  applies  to  future  judgments  (/?),  and  a  creditor,  to 


(e)  Salty.  CoopeTf  16 Ch.  D.  544,  C.  A. 

(e)  Exp.  Bvaru,  11  Ch.  D.  691,  V.  C. 
Bacon;  affirmed  13  ib.  252,  C.  A. 

(ff)  £dtcard8Y,  K,  2  Ch.  D.  291,  C.  A., 
46  L.  J.  Ch.  D.  391 ;  24  W.  B.  713, 
reversing  1  ib.  464,  Y.  C.  Malins ;  and 
see  J)efHea  y.  Creed,  84  L.  J.  Ch.  607, 
V.  C.  Kindersley. 

(•)  He  Cowbridge  R.  Co.,  5  Eq.  416, 
V.  C.  Wood ;  Guest  v.  Cowbridge  R.  Co., 
6  Eq.  619,  V.  C.  Giffard ;  Anglo-Italian 
Bank  v.  Daviee,  9  Ch.  D.  276,  C.  A. ; 


J20  Calne  R.  Co.,  9  Eq.  658,  V.  C.  James ; 
and  see  Barl  of  Cork  t.  RuseeU,  18  Eq. 
216,  y.  C.  Malinfi,  and  Re  Duke  of  New- 
castle,  8  Eq.  706,  M.  R. 

(k)  Guest  y.  Cowbridge  R.  Co.,  mqi. 

(Q  HatUm  y.  Eaywood,  9  Ch.  229; 
Dart  &  Barb.  478,.  ed.  5. 

(m)  Dart  &  Barb.  479,  ed.  5 ;  see  Seott 
Y.  Lord  Eastings,  4  K.  &  J.  683. 

(«)  11  Jur.  N.  S.  Part  II.  p.  429. 

{p)  Re  IsU  of  Wight  Ferry  Cb.^  11  Jnr. 
N.  S.  279,  V.  C.  Wood, 


SW9.4.       WHAT  IS  ACTUAL  DELIVERY  UNDER  AOI  OF  1864. 


73 


whom  the  land  has  been  delivered  in  exeontion  under  a  judgment 
entered  up  prior  to  the  Act,  is  not  entitled  to  the  benefit  of  it  ($') ; 
his  proper  remedy  was  imder  the  Act  of  1  &  2  Vict,  c,  110, 
B.  13  (r). 


(5.)  Remedy  of  the  judgment  creditor  under  Act  o/*1864. 

The  judgment  creditor  has  a  summary  remedy  by  petition.  By  Summary 
8.  4,  every  judgment  creditor  to  whom  any  land  of  his  debtor  has  ^e.  ^^  ^' 
been  actually  delivered  and  whose  writ  is  registered,  may  forthwith, 
and  at  any  time  whilst  such  registry  continues  in  force,  by  peti- 
tion in  a  summary  way,  obtain  an  order  for  sale,  and  the  Court 
directs  inquiries  as  to  the  debtor's  interest  in  the  land  and  proceeds 
according  to  the  practice  in  sales  of  real  estates  of  deceased  per- 
sons {a) ;  and  if,  on  such  inquiries,  other  judgment  creditors  appear 
to  have  a  charge  prior  or  subsequent,  they  must  be  served,  and 
may  attend  the  proceedings  (/).  Every  person  claiming  through 
the  debtor  subsequent  to  the  delivery  is  bound  by  the  order  for 
8ale(»). 

No  judgment  creditor  can  apply  by  petition  imder  the  Act,  until 
the  land  has  been  actually  delivered  in  execution  {x). 

For  the  form  of  petition  see  (y),  and  for  the  form  of  order  thereon 
for  sale  of  the  land  (including  superfluous  land)  of  a  company 
see  (z).  It  may  be  a  question  whether  the  proceedings  ought  not 
now  to  be  taken  in  chambers  {a)  instead  of  by  petition. 

In  the  sale  of  superfluous  land  by  a  railway  company  it  is 
ultra  tires  to  reserve  any  interest  in  the  company  (J).  The 
judgment  cannot  be  made  a  lien  on  the  permanent  way  of  a  Railway  Co. 
railway  (c) ;  only  the  superfluous  land  thereof  can  be  sold  (c^,  and 
the  judgment  may  be  enforced  against  such  land  of  an  entire 
company,  though  financially  separate  as  to  dasses  of  share- 
holders {e). 


is)  S0  liU  of  Wight  Ferry  Oo.y  »up. 

(r)  Sup.  pp.  66—7. 

(t)  27  ft  28  lOct.  0.  112,  8.  4. 

it)  lb.  B.  6. 

(k)  S.  6. 

(jt)  Be  Cmchridge  E.  Co.,  sup.,  V.  0. 
Wood  ;  Se  South,  9  Ch.  369. 

(y)  Dan.  Ch.  Forms,  by  Upjohn,  fonn 
1328. 

(s)  R6  KuU  and  Smmtea  S.  Co.,  2  Eq. 
262,  V.  0.  Wood ;  Gardner  v.  London, 


Chatham  and  Dover  M.  Co,,  2  Ch.  386 ; 
Exp.  Fleming,  13  L.  J.  N.  S.  793. 

(«)  Ord.  LV,  r.  2  (14). 

{h)  London  %  8.  W.  R.  Co.  v.  Oomm, 
20  Ch.  D.  662,  C.  A. ;  see  Eiggins,  %o. 
Contract,  21  ib.  96,  V.  C.  HaU. 

{e)  The  Great  South  and  West  R.  Co,  v. 
Corry,  1  Ir.  Eq.  Rep.  226 ;  Solland  v. 
Cork,  ^e.  R.  Co.,  2  ib.  424. 

(<0  Re  Calne  R.  Co.,  sup, 

(e)  Re  Ogilvie,  7  Ch.  174. 
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Snpeiflaoiifi         As  to  what  are  superfluous  lauds  see  (/). 

A  judgment  creditor  can  only  take  under  his  ekgit  such  right  as 
the  company  has,  subject  to  mortgages,  and  to  the  right  of  user, 
and  to  the  powers  of  management  of  the  company  (g). 

Where  it  is  not  clear  that  the  debtor  has  any  saleable  interest,  an 
inquiry  only  wiU  be  directed ;  and  if  it  should  be  found  unsaleable, 
the  case  appears  not  to  fall  within  the  section  (h). 

Under  this  Act  it  was  held  that  the  judgment  creditor  cannot 
have  a  decree  for  foreclosure  («). 
Beffistration  The  Summary  relief  provided  by  s.  4  must  be  obtained  while  the 
S^1864.  ^  °  registry  of  the  lorit  contintces  in  force.  As  this  Act,  like  23  &  24 
Vict.  c.  38,  does  not  provide  for  re-registration  of  the  writ,  the 
meaning  of  this  qualifying  expression  is  far  from  clear,  and  wiU 
doubtless  form  the  subject  of  judicial  decision  (k). 

(/)  London  #  S.  W,  S,  v.  Blaelemore^  4  (A)  B$  Bishop's  JFaUham  £.  CS>.,  2  Ch. 

L.  B.  H.  L.  610  ;  Lord  Beauehamp  y.  382. 

Q.  W,  B.,  3  Ch.  745  ;  Hooper  v.  Bourne,  {%)  JFells  t.  STtlpin,  18  Eq.  298,  M.  B.  ; 

3  Q.  B.  D.  258 ;  6  App.  C.  1 ;  Mobbs  v.  but  see  Beckett  v.  Buckley,  17  Eq.  435, 

Midland  R,  Co.,  20  Oh.  D.  418.  V.  C.  HaU. 

{g)  Bottey.  The  Warwick,  ^c,  Co.,  Kay,  {k)  Dart  &  Barb.  486,  ed.  6. 
142. 
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(1.)  Orders  for  payment  of  money. 

By  b.  18  of  1  &  2  Vict.  c.  110  it  is  proyided  that  decrees  and  Sect.  18. 
orders  of  Courts  of  equity,  and  all  rules  of  Courts  of  common  law 
and  orders  of  the  Lord  Chancellor,  or  in  matters  of  bankruptcy, 
and  orders  of  the  Lord  Chancellor  in  matters  of  lunacy,  whereby 
any  sum  of  money,  or  any  costs,  charges,  or  expenses,  shall  be 
payable  to  any  person,  are  to  have  the  effect  of  judgments  in  the 
superior  Courts  of  common  law,  with  the  same  powers  and  remedies 
for  enforcing  payment  (a). 

This  section  is  applicable  where  a  rule  of  Court  has  been 
obtained  by  which  a  certain  sum  of  money  is  ordered  to  be  paid. 
Thus  a  rule  may  be  obtained  for  payment  of  money  under  an  Award. 
award,  where  the  agreement  of  reference  has  been  made  a  rule  of 
Court,  and  on  the  rule  being  made  absolute,  execution  may  be 
taken  out  thereon,  as  upon  a  judgment,  whereas  formerly,  the 
remedy  for  enforcing  the  order  of  the  Court  for  performance  of  the 
award  was  by  attachment  {b)  or  by  an  action  on  the  award ;  but  the 
light  of  the  party  applying  for  the  rule  must  be  clear  (c),  and  on 
this  ground  the  Court  refused  such  an  application  made  by  the 
attorney  of  the  party  entitled  to  the  money,  in  respect  of  his  lien 
for  costs  {d).    Except  in  the  case  of  costs,  the  section  only  applies 

(«)  Irish  Act,  8  &4  Vict. 0.106,8. 27;  722;    Zambe  v.  /anet,  9  0.  B.  N.  S. 

bnkaeelriah  Act,  13  &  liYiot.  o.  29,  478. 
«.  1,  2.  (<0  Eoleroft  r.  Manhy^  7  Han.  &  Q. 

(*)  1>09  V.  Amey,  8  M.  &  W.  565.  843 ;  13  L.  J.  0.  P.  208 ;  and  see  Lhyd 

(e)  MaeEenae  t.  8Ugo  B.  Co.,  9  G.  B.  y.  MMon,  4  Ha.  132. 
250;  Dickmwn  t.  AlUop,  13  M.  &  W. 
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Specific 
performance. 


to  oases  where  the  sum  ordered  to  be  paid  is  ascertained  by  the 
judgment  rule  (e) ;  and,  therefore,  in  the  case  of  an  award,  execu- 
tion cannot  be  taken  out  on  the  order  of  the  Court  for  making  the 
agreement  for  reference  a  rule  of  Court ;  but  a  fresh  rule  must  be 
obtained,  after  the  award  is  made,  for  the  payment  of  the  sum 
awarded  to  be  paid  (/).  Execution  issued  under  an  ex  parte  order 
for  payment  will  be  set  aside  (g). 

So  a  decree  for  specific  performance  by  the  purchaser  and  pay- 
ment of  the  purchase-money,  with  reference  to  the  master  to 
compute  interest  and  tax  costs,  and  ordering  the  purchaser  to  pay 
the  purchase-money,  interest,  and  costs  when  ascertained,  was  held 
to  be  substantially  an  order  to  pay  a  definite  sum  and  a  final 
adjudication,  and  consequently,  to  enable  the  vendor  to  rank  as  a 
judgment  creditor  against  the  purchaser's  estate  (h). 

But  an  order  for  payment  of  money  into  Court  in  the  name  of 
the  Paymaster-General  to  the  credit  of  a  cause  depending  in  Court, 
was  held  not  within  the  statute  (f ) ;  neither  is  a  decree  for  pay- 
ment to  the  plaintiff  of  what  shall  be  found  due  on  an  account 
thereby  directed  (y),  nor  a  decree  for  foreclosure  (A:). 
Winding  up.  Where,  in  winding  up  a  company,  the  official  liquidator  desires 
to  issue  a  writ  of  Ji.  fa.  against  a  contributory  who  has  not  paid  a 
call,  he  must  obtain  an  order  for  payment  to  himself  under  the 
38th  Order  of  the  11th  November,  1862  (/). 

An  order  to  pay  money  on  a  future  day  is  within  the  Act  (m) . 
But  an  order  to  pay  within  four  days  after  service  cannot  be 
enforced  without  service  (w). 

Eules  or  orders  under  s.  18  are  only  judgments  for  the  purposes 
of  that  Act.  Thus  they  are  not  judgments  within  the  garnish- 
ment clauses  of  the  Common  Law  Procedure  Act,  1854  (o). 

An  order  at  nisi  pnus  for  payment  of  costs,  not  made  a  rule  of 


Payment  into 
Court. 


{e)  Wxdgery  v.  Tepper^  6  Ch.  D.  364, 
C.  A. 

(/)  Jones  V.  WiUiams,  8  M.  &  W. 
349  ;  4  P.  &  D.  217  ;  H  A.  &  E.  176 ; 
Doe  V.  Ameyy  8  M.  &  W.  665;  see 
Wallie  V.  Sheffield,  7  Dowl.  793. 

(^)  Richards  v.  Patterson,  8  M.  &  W. 
313. 

(A)  Duke  of  Beaufort  t.  JPhillips,  1  De 
G.  &  8.321. 

(»)  Oibbs  V.  Fike,  8  M.  &  W.  223 ; 
Ward  T.  Shakshrft,  I  Dr.  &  Sm.  269, 
272 ;  2  L.  J.  N.  S.  203 ;  see  Crowther  v. 
C,  2  Jup.  N.  S.  274 ;  26  L.  J.  Ch.  611. 


(j)  Chadtoiek  v.  Holt,  8  De  G.  M.  & 
G.  684 ;  2  Jur.  N.  8.  918 ;  Gamer  y. 
Briggsy  4  i*.  280,  V.  C.  Kinderaley; 
Ward  T.  Shakshaft,  sup.;  Stedman  y. 
Hart,  Kay,  607;  Clarke  y,  (7.,  3  L.  E,  P. 
&  D.  69. 

{k)  Wilson  y.  Dunsany,  18  Beay.  299. 

(/}  Be  Leeds  Banking  Co.,  1  Ch.  160. 

(ot)  Bagnall  y.  Carlton,  6  Ch.  D.  180, 
V.  C.  Bacon. 

(»)  Adkins  y.  Bliss,  2  De  G.  &  Jo. 
286  ;  4  Jut.  N.  S.  1162. 

(o)  8ee  inf.  p.  163  (r). 
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Court  in  banco  till  after  the  death  of  the  defendant,  is  not  an  order 
within  the  Act  (p) ;  nor  is  a  decree  against  an  executor  (q). 

Ab  to  form  of  orders  against  defaulting  trustees  when  it  is 
desired  to  register  them  as  judgments,  see  (r). 

With  respects  to  costs,  it  is  suflScient  that  they  are  subsequently  Costs. 
ascertained  by  the  master,  and  no  further  rule  is  necessary  after 
taxation  (s).    A  judge's  order,  under  s.  43  of  6  &  7  Vict.  c.  73,  for 
entering  up  final  judgment  for  the  amount  found  due  on  the 
taxation  of  an  attorney's  bill  of  costs,  gives  the  master's  allocatur 
the  same  effect  as  a  rule  of  Court  for  payment  of  money  under  this 
section  (/).   But  a  rule  for  taxation  of  costs  and  an  allocatur  thereon 
do  not  amount  to  a  rule  or  order  under  this  section  (w) ;  the  rule 
absolute  must  be  obtained.     Nor  does  the  certificate  of  the  chief 
dark  of  a  judge  in  chancery  suffice  (x),    A  certificate  of  the  taxa-  Registration 
tion  of  costs  must  be  registered,  and  operates  only  from  the  date  of  op^iSo*  retro- 
registration  (y ) .  spectively . 

The  section  is  also  applicable  to  an  order  made  upon  petition  of  Solidtor'B 
a  solicitor  for  payment  of  his  costs  by  the  client  (s),  and  the  clause 
operates  as  well  for  the  benefit  of  the  debtor  as  the  creditor  (a) : 
and  execution  on  a  rule  of  Court  may  issue  after  a  year  and  a  day 
without  the  application  to  the  Court  (6). 

The  aboye  section  did  not  affect  the  rule  that  a  suit  cannot  be  Reyivor  for 
revived  for  costs  (c).  This  rule,  however,  has  been  modified,  for 
it  has  been  enacted  that  when  a  judgment  or  order  shaU  have  been 
made  for  payment  of  costs  in  any  suit,  and  such  suit  shall  after- 
wards abate,  any  person  interested  under  the  judgment  may,  from 
time  to  time,  revive  the  suit  and  prosecute  and  enforce  the  decree 
or  order  {d).    This  statute  does  not  apply  to  an  abatement  which 


costs. 


costs. 


{p)  Hill  ▼.  Brown,  11  Jar.  290,  Exc. 

(g)  Gamer  ▼.  Briggt,  sup.  See  Balfour 
T.  Watt,  8  Mo.  P.  C.  190 ;  JSxp,  Welch- 
man,  11  Ch.  D.  63,  James,  L.  J. 

(r)  Wand  ▼.  Docker,  5  Jur.  N.  S.  1287, 
V.  C.  Wood. 

(«}  Jones  ▼.  Williams,  sup.;  and  see 
Bodson  T.  Patterson,  4  Man.  &  Q-.  333  ; 
J>oe  T.  Martin,  7  Jur.  86 ;  Doe  r.  Knight, 
t*.  816;  Xorthclifey.  Warhurton,  10  W. 
R.  6S5,  L.  C. ;  Wtdgery  v.  Tepper,  sup., 
oremiling  Bums  ▼.  Irving,  3  ih.  291, 
V.  C.  HaU. 

(0  Griffiths  V.  Bughes,  16  M.  &  W. 
809  ;  4  D.  &  L.  719. 

(«)  Shaw  T.  Xea!e,  6  H.  L.  581.     See 


Bickards  y.  Fatterson,  sup. 

(x)  Ifansjleld  y.  Ogle,  4  De  a.  &  J.  38 ; 
6  Jur.  N.  S.  419. 

(y)  Bargrave  y.  B.,  23  Beav.  484. 

{z)  Lloyd  y.  Mason,  4  Ha.  132;  BoU 
croft  V.  Manby,  7  Man.  &  G.  843;  13 
L.  J.  C.  P.  208  ;  8  Scott's  N.  R.  473. 

(a)  Tolson  v.  Dykes,  1  Ph.  439. 

{b)  Spooner  v.  Payne,  17  L.  J.  Q.  B. 
68. 

{c)  Andrews  y.  Lockwood,  16  Sim.  163, 
reversed  on  another  ground,  ib.  2  Ph. 
398. 

{d)  33  &  34  Vict.  c.  28,  s.  19  (Attor- 
neys and  Solicitors  Act,  1870). 
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liappened  before  it  passed  (/),  and  sn  undertaking  of  tlie  defendant's 
solicitors  to  the  plaintiff's  solicitors  to  pay  them  the  costs  prevents 
an  order  luader  the  Act  (/).  The  statute  applies  as  ■well  to  a 
future  and  contingent,  as  to  a  present,  debt  secured  hj  judgment, 
save  that  a  judgment  in  respect  of  such  future  or  contingent  debt 
does  not  affect  the  growing  payments  that  accrue  due  in  respect  of 
the  property  charged  before  the  judgment  debt  becomes  payable  (^). 
The  above  ease  was  that  of  an  annuity,  but  the  same  would, 
d  forliori,  seem  to  apply  to  the  interim  rents  or  interest  of  land,  or 
a  capital  fond  charged  under  the  Aot. 


Orders  of 
DiToroe 


(2.)  Orden  of  Probate  and  other  Courlt. 

It  has  been  held,  on  the  construction  of  s.  25  of  20  &  21  Yiot. 
0.  77,  that  an  order  of  the  Court  of  Probate  (A)  does  not,  merely 
by  being  registered,  constitute  a  valid  charge  on  land  which  can  be 
enforced  in  equity  (i). 

But,  in  a  later  case  on  the  analogous  section  in  the  Divorce  Act, 
20  &  21  Tict.  0.  85,  8.  52,  where  a  decree  in  a  divorce  suit  was 
registered  under  1  &  2  Yict.  o.  110,  the  Court  of  Common  Pleas 
refused  the  husband's  application  to  have  the  entry  expunged, 
leaving  him  to  his  remedy  (if  any)  in  equity  {j). 

A  judgment  of  a  County  Court  constituted  under  9  &  10 
Tiot.  0.  95,  does  not  fall  within  s.  22  of  1  &  2  Tict.  & 
110  (A). 

The  statute,  24  &  25  Tict.  o.  134,  including  8.  213,  as  to  regis- 
tration of  orders  in  baotruptoy,  has  been  repealed  (/),  and  orders 
in  bankruptcy  are  judgmenta  within  b.  18  (m). 

By  24  &  25  Tiot.  o.  10,  s.  15,  decrees  and  orders  of  the  Court  of 
Admiralty  {h)  for  payment  of  money  are  to  have  the  effect  of  judg- 
ments, and  the  persona  to  whom  the  money  is  directed  to  be  piud 
are  to  have  the  common  law  righta  of  judgment  oieditors. 


474. 


(/)  DosS'*^  •■  S.  C.  Bail.  Co., 

OUhome, 


e  Ch. 


De 


(;)  Tounghtaband 
G.  k  S.  209. 

(A)  Now  merged  in  the  High  Court, 
Jnd.  Act,  1873,  b.  3. 

(t)  FiaU  y.  Bull,  i  Giff,  117;  1  De 
G.  J.  ft  8.  141;  32  L.  J.  Ch.  21, 
Banned  ii.  144 ;  9  Jut.  N.  8.  40,  239 ; 
Critpin   t.   Cimcne,  1  L.  B.  P.  ft  D, 


622;  Clarke  y.  £?.,  8  tf.  67. 

U)  Exp.  Boldm,  13  0.  B.  N.  B.  841 ; 
9  Jur.  N.  S.  94B. 

(i)  iforelati  y.  Soil,  1  it.  216 ;  10 
Exch.  TOT.  See  as  to  County  Court 
Orden,  Bennttl  y.  Faaell,  3  Drew.  326  ; 
1  Jur.  N.  a.  719. 

(I)  32  ft  33  Viot.  0.  S3,  Sohed. 

(w]  27  ft  2S  Tict.  0.  112,1.  2. 
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By  8.  21  of  1  &  2  Vict.  c.  110,  the  provisioDS  of  the  Act  are  Judgments  of 
extended  and  made  applicable  to  the  Court  of   Common  Pleas  tine  o/Lan-' 
of  the  oounty  palatine  of  Lancaster,  and  the  Court  of  Pleas  of  the  ^^"^m  ^ 
GOimty  palatine  of  Durham,  within  the  limits  of  the  jurisdiction 
of  the  same  Courts  respectively;  the  judgments  of  each  having, 
under  certain  regulations,  the  effect  of  judgments  of  the  superior 
Courts  at  Westminster. 

By  13  &  14  Vict.  o.  43,  s.  24,  the  provisions  of  1  &  2  Vict.  13  &  u  Vict. 
0-  110,  as  to  decrees  and  orders  in  equity,  were  made  applicable  to  '  '  *  ' 
decrees  and  orders  of  the  palatine  Court  of  Lancaster ;  but  before 
the  latter  can  affect  any  land  as  against  purchasers,  mortgagees,  or 
creditors,  full  particulars  of  the  cause  or  matter,  and  of  the  decree 
or  order  made  therein,  are  to  be  left  with  the  prothonotary  of  the 
Court  of  Conmion  Pleas  at  Lancaster,  and  entered  by  him  in  a 
book  kept  for  the  purpose. 

And  by  18  &  19  Vict.  o.  15,  s.  2,  the  provisions  of  1  &  2  Vict,  is  &  19  Vict. 
0.  110,  88.  18, 19  and  20  were  extended  to  the  Courts  of  common 
law  of  the  counties  palatine,  and  the  chancery  of  the  county  pala- 
tine of  Durham. 

The  jurisdiction  of  the  Court  of  Common  Pleas  at  Lancaster  and 
the  Court  of  Pleas  at  Durham  is  now  vested  in  the  High  Court  of 
Justice  (n). 

By  8.  22  of  1  &  2  Vict.  c.  110,  it  is  further  provided  that,  in  Judgments 
all  cases  where  final  judgment  shall  be  obtained  in  any  action  court^*^' 
or  suit  in  any  inferior  Court  of  record,  in  which  at  the  time 
of  passing  the  Act,  a  barrister  of  not  less  than  seven  years' 
standing,  shall  act  as  judge,  assessor,  or  assistant,  in  the  trial  of 
causes,  and  in  all  cases  where  any  rule  or  order  shaU.  be  made  by 
any  such  inferior  Court  for  the  payment  of  any  sum  of  money, 
costs,  charges,  or  expenses,  such  judgment,  rule,  or  order,  may, . 
upon  the  application  of  the  person  who  shall  have  recovered  such 
judgment  or  be  entitled  to  the  payment  of  such  money,  costs, 
charges,  or  expenses,  and  upon  the  production  of  the  record  of  such 
judgment  or  of  such  rule  or  order,  be  removed  into  the  superior 
Courts  of  record  at  Westminster  or  into  the  Court  of  Common 
Fleas  at  Lancaster,  as  the  case  may  be,  and  thereby  become  of  the 
same  force  and  effect  as  a  judgment  recovered  in,  or  a  rule  or  order 
made  by,  such  superior  Court.  But  it  is  provided  that  no  such 
judgment,  rule,  or  order,  when  so  removed,  shall  affect  any  lands, 

(fi)  Jnd.  Aot,  1873,  s.  16. 
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JadgmentB      tenements,  or  hereditaments,  as  to   purcliasers,  mortgagees,   or 
Courts.  creditors,  any  further  than  the  same  would  have  done  if  not  so 

removed,  unless  and  until  a  writ  of  execution  thereon  shall  be 
actually  put  into  the  hands  of  a  sheriff  or  other  officer  appointed 
to  execute  the  same. 
IS  *  1^  Viot.  But,  by  the  Act  of  1855  (o),  no  such  judgment  which  had  been, 
or  thereafter  should  be,  so  removed,  was  to  bind  any  lands,  tene- 
ments, or  hereditaments  as  to  purchasers,  mortgagees,  or  creditors, 
unless,  after  such  removal,  it  were  registered  and,  if  necessary, 
re-registered,  as  it  must  have  been  if  it  had  been  originally  entered 
up,  in  one  of  the  superior  Courts  or  in  the  Court  of  Common  Pleas 
at  Lancaster,  as  the  case  might  be.  But,  after  the  passing  of  that 
Act,  every  such  judgment,  rule,  or  order  so  registered  or  re-registered 
was  made  as  binding  as  other  judgments,  rules,  or  orders  of  the 
superior  Courts  or  of  the  Court  of  Common  Pleas  at  Lancaster. 
By  the  same  section  the  proviso  in  1  &  2  Yict.  c.  110,  s.  22,  that 
no  such  judgment,  rule,  or  order  when  removed  should  affect  any 
hereditaments  as  to  purchasers,  mortgagees,  or  creditors  further 
than  the  same  woidd  have  done  if  it  had  remained  a  judgment,  rule 
or  order  of  the  inferior  Court,  unless  and  until  a  writ  of  execution 
thereon  should  be  actually  put  into  the  hands  of  the  sheriff  or  other 
officer  appointed  to  execute  the  same,  was  repealed. 

The  intention  of  the  modem  Coimty  Court  Act  was  to  confine 
the  remedies  of  the  creditor  to  such  as  were  specially  given  him  by 
the  Act,  though  it  was  otherwise  as  to  the  judgments  of  the  old 
County  Courts  (p). 

A  judgment  by  the  equity  side  of  an  inferior  Court,  as  of  that 
of  the  Vice- Warden  of  the  Stannaries,  may  also  be  removed  (q). 

The  jurisdiction  of  the  Lord  Warden  of  the  Stannaries  is  now 
vested  in  the  Court  of  Appeal  (r). 

The  superior  Court  will  not  inquire  into  the  regularity  of  the 
proceedings  of  the  Court  below,  but  merely  enforce  the  judg- 
ment (a). 

The  County  Court  Act,  9  &  10  Vict.  o.  95,  is  not  within 
s.  22  {t) ;  and  equitable  chattels  real  cannot  be  taken  in  exe- 
cution out  of  the  Coimty  Court;  but  the  judgments  of  County 

(o)  18  &  19  Vict.  0.  15,  8.  7.  («)  Simons  ▼.  Count  de  Wintz,  8  Dowl. 

\p)  WHliama  y.  Jones,  13  M.  &  W.  646;   IFilliatns  v.  JBolland^  1  C.  P.   D. 

628.  227 ;  24  L.  J.  0.  P.  904  ;  24  W.  R.  644. 

{g)  Harvey  v.  GUbard,  7  Dowl.  616.  (0  MoreUm  ▼.  Holt,  10  Ex.  707. 
(r)  Jud.  Act,  1873,  a.  18  (S). 
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Courts  will  be  aided  (w)  in  equity  against  such  equitable  chattels 
real,  which  will  be  made  liable  as  if  they  were  legal  interests. 
And  in  the  case  of  County  Courts,  it  being  expressly  directed  that 
the  writ  shall  bind  when  placed  in  the  hands  of  the  bailiff,  it  is  not 
necessary  first  to  issue  an  elegit, 

A  judgment  removed  from  the  Lord  Mayor's  Court  of  London  Removal  of 
to  a  superior  Court  has  the  same  force  as  a  judgment  of  the  superior  from  Mayor's 
Court  {x)y  and  the  latter  Court  can  set  it  aside  if  obtained  in  a  ^*^- 
matter  over  which  the  Mayor's  Court  had  no  jurisdiction  {y), 

{«)  SemieU  t.  Fowell,  3  Drew.  326 ;  explaining  Baker  y.  Clark,  8  L.  R.  G.  P. 

1  Jar.  K.  S.  719.  121 ;  and  see  Worthington  y.  Jeffries^  10 

{x)  20  &  21  Viot.  c  dviL  s.  48.  L.  R.  G.  P.  379,  and  JacoU  y.  Brett,  20 

{y)  Bridge  y.  Branchy  1  G.  P.  D.  632,  Eq.  1,  Jessel,  M.  R. 
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(1.)  Statute  18f2  Vict.  c.  110,  s.  14. 

Charging  By  s.  14  of  1  &  2  Vict.  c.  110,  power  is  given  to  a  Judge  of  one 

^'  of  the  superior  Courts,  on  the  application  of  any  judgment  creditor, 

to  order  that  any  government  stock,  funds,  or  annuities,  or  any 
stock  or  shares  in  any  public  company  in  England,  whether  incor- 
porated or  not,  standing  in  the  name  of  the  debtor,  or  of  any 
person  in  trust  for  him,  shall  stand  charged  with  the  judgment 
debt  and  interest,  which  order  is  to  entitle  the  judgment  creditor  to 
the  same  remedies  as  if  the  charge  had  been  made  in  his  favour  by 
the  judgment  debtor ;  but  it  is  provided  that  no  proceedings  shall 
be  taken  to  have  the  benefit  of  such  charge  till  after  six  months 
from  the  date  of  such  order  (a). 

In  this  interval,  the  receipt  of  dividends  on  stock  will  be  re- 
strained {b)  in  analogy  to  the  decisions  respecting  charges  on  land 
in  the  interval  of  a  year  (c). 
Cliarge  on  By  s.  15  of  the  same  Act  it  is  provided  that  every  such  charge 

Bhares!'  ^^  Order  shall  be  made  in  the  first  instance  ex  parte  and  without 

notice  to  the  judgment  debtor,  and  shall  be  an  order  to  show  cause 
only,  and  that  such  order  shall  restrain  the  Bank  of  England  or 
public  company,  as  the  case  may  be,  from  permitting  a  transfer  of 

(a)  Ord.  XLVI.    See  IriahAct,  3  &  4       15  Jur.  783;  Horaleyy.  Cox,  4  Ch.  94  n.; 
Vict.  0.  106.  Bristed  v.  WilktM^  3  Ha.  235. 

{h)  WatUY,  Jefferyea,  3  Mac.  &  G.  372;  {e)  Sup,  p.  67. 
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saoix  stock  or  shares  until  the  order  is  discharged  or  made  absolute,  Charge  on 
on  pain  of  forfeiting  the  value  of  the  stock  or  shares  so  transferred;  Bhares. 
and  that  the  order  shall  be  made  absolute,  unless  the  debtor  within 
a  time  mentioned  in  the  order  shew  to  a  Judge  of  one  of  the 
superior  Courts  sufficient  cause  to  the  contrary.  And  it  is  pro- 
vided that  any  such  Judge  shall  on  the  application  of  the  judgment 
creditor,  or  any  person  interested,  have  full  power  to  discharge  or 
vary  such  order,  and  to  award  such  costs  upon  such  application  as 
he  may  think  fit  {d). 

A  question  arose  on  these  sections,  whether  stock,  standing  in 
the  name  of  the  Accountant-Gteneral  (now  Paymaster-General)  to 
the  separate  account  of  a  party  against  whom  judgment  is  recovered, 
might  be  charged  under  s.  14. 

By  a  later  Act,  the  interest  of  any  judgment  debtor  in  any  such  8  &  4  Vict. 
stocks,  funds,  annuities,  or  shares,  as  mentioned  in  the  former  Act, 
and  which  shall  be  standing  in  the  name  of  the  Paymaster-General, 
or  in  the  interest,  dividends,  and  annual  produce  thereof,  is  made 
liable  to  be  charged  under  the  former  Act,  as  if  they  were  standing 
in  the  name  of  a  trustee  for  the  debtor ;  and  it  is  provided  that  the 
provisions  of  that  Act  shall  be  deemed  to  extend  to  the  interest  of 
any  judgment  debtor,  whether  in  possession,  reversion,  or  remainder, 
and  whether  vested  or  contingent,  as  well  in  any  such  stocks,  funds, 
annuities,  or  shares,  as  mentioned  in  the  former  Act,  as  also  in  the 
dividends,  interest,  and  annual  produce  of  the  same  (e). 

But  no  order  of  any  Judge  as  to  any  stocks,  funds,  annuities,  or 
shares,  standing  in  the  name  of  the  Paymaster-General,  or  aj9  to  the 
interest^  dividends,  or  annual  produce  thereof,  shall  prevent  the 
Gtrremor  and  Company  of  the  Bank  of  England,  or  any  public 
company,  from  permitting  any  transfer  of  such  stocks,  fimds, 
annuitiefl  or  shares,  or  payment  of  the  interest,  dividends,  or  annual 
produce  thereof,  in  such  manner  as  the  Court  may  direct,  or  shall 
have  any  greater  effect  than  if  such  debtor  had  charged  such  stock, 
funds,  annuities,  or  shares,  or  the  interest,  dividends,  or  annual 
produce  thereof,  in  favour  of  the  judgment  creditor,  with  the 
amount  of  the  sum  to  be  mentioned  in  any  such  order  (e). 

It  has  been  decided  that  the  last  mentioned  statute  is  retro- 
spective, as  being  only  explanatory  of  s.  14  of  1  &  2  Yict.  c.  110  (^). 

The  order  must  not  be  conditional  (A). 

(d)  Mohinmm  v.  Burhidgey  9  C.  B.  289.  [3)  Mulkei  y.  Day,  10  Sim.  4h 

M  3  ft  4  Vict.  c.  82,  8.  1.  (A)  GiHs  y.  Fliffhi,  13  C.  B.  803. 
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(2.)   What  Companies  are  within  the  section. 

By  0.  XLYI.,  which  directs  the  future  practice  as  to  charging 
orders,  distringas  and  stop  orders,  it  is  declared  (i)  that  the  expres- 
sion "company"  therein  includes  the  Governor  and  Company 
of  the  Bank  of  England  and  any  other  public  company,  whether 
incorporated  or  not,  and  the  expression  "  stock  "  includes  shares, 
securities,  and  money. 

It  had  previously  been  held  that  shares  in  a  mining  company  on 
the  cost-book  prmciple  were  within  the  Act  {j) ;  but  subject  to  the 
claim  of  the  company  against  the  shares  {k). 

Where  a  lien  on  shares  standing  in  the  name  of  a  debtor  was 
claimed  by  the  company,  a  charging  order  was  refused  by  the 
common  law  Judge,  but  was  obtained  in  equity  subject  to  the 
lien  (/). 

A  banking  co-partnership  which  made  returns  to  the  stamp  office 
pursuant  to  7  Geo.  IV.  c.  46,  is  a  public  company  not  incorporated 
within  these  sections  (m). 

If  a  bank  with  notice  of  a  charging  order  on  its  shares  pays  other 
judgment  creditors,  it  will  be  responsible  (n). 

(3.)  Effect  of  charging  order. 

Notwithstanding  the  charging  order,  the  Bank  of  England  is 
boimd  to  pay  the  dividends  to  the  parties  having  the  legal  estate 
in  the  funds  (p) ;  and  the  same,  of  course,  applies  to  other  public 
companies.  But  the  judgment  creditor  of  the  cestui  que  trust  may, 
it  seems,  bring  an  action  to  protect  his  interest  within  the  six 
months  {p).  The  Court  will  not,  however,  on  a  mere  petition  by 
a  judgment  creditor  who  has  obtained  a  charging  order  on  a  fund 
in  Court  belonging  to  the  debtor,  order  payment  of  the  fund  with- 
out the  debtor's  consent  {q). 

In  Robinson  v.  Wood(r)y  the  Court,  on  the  application  of  the 

(0  Rule  3.  nelly  19  L.  J.  Ex.  861. 

'  U)  NieholU  v.  Mosewame,  6  C.  B.  N.  (fi)  Saiaman  y.  Donovan^  10  Lr.  C.  L.  B. 

S«  480;  5  Jar.  N.  S.  1266.    See  Baker  App.  13. 

V.  Tyntey  6  ib,  1192,  Q.  B. ;   Fuller  v.  {o)  Churehill  v.  Bank  of  England^  11 

Earle,  7  Exo.  796.  M.  &  "W.  323;  Fowler  y,  ChurchiU,  ib.  67. 

{k)  Re  Connelly  2  Jur.  N.  S.  390.  {p)  Bristed  y.   Wilkins,   3  Ha.    239. 

(/)  Be  Royal  Bank  of  Australia^   25  See  mp.  p.  67. 

li.  J.  Ch.  649,  V.  C.  Stuart.  (q)   WhitfUld  v.  Pricketty  13  Sim.  269. 

(m)  Uacintyre  v.  Connelly  1  Sim.  N.  S.  (r)  6  Beav.  388. 
225  ;  15  Jut.  529.    See  Graham  y.  Con- 
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judgment  creditor,  stayed  tKe  dcKyery  to  the  debtor  of  the  Ac- 
ooTmtant-General's  cheque  for  a  smn  in  Court  to  which  he  was 
entitled,  ^fi.fa.  having  been  taken  out  upon  the  judgment.  The 
I>etition  further  asked  that  the  cheque  might  be  delivered  to  the 
sheriff,  but  that  point  was  not  then  disposed  of. 

It  seems  that  the  bank  will  not  take  upon  itself  the  responsibility 
of  charging  a  part  only  of  a  fund  standing  in  the  debtor's  name  (»). 

If  the  defendant  pays  the  debt  after  the  order  nisi,  he  must  pay 
the  costs  both  of  that  order  and  of  the  application  to  discharge 
it  («). 

Where  an  order  has  been  obtained  charging  a  debtor's  equitable 
interest  in  stock  standing  in  the  names  of  trustees,  the  Court  will 
not  interfere  tQ  discharge  the  Judge's  order,  if  the  determination  of 
the  debtor's  interest  in  the  stock  depends  on  the  question  of  his 
insolvency  {{) ;  nor  if  it  is  a  matter  of  equitable  construction 
whether  the  debtor  has  an  interest  in  the  stock  {u).  But  if  the 
property  charged  is  clearly  not  within  reach  of  the  Act,  the  Court 
will  set  the  charging  order  aside  {x). 

Where  stock  stands  in  the  name  of  a  trustee  for  the  defendant 
and  others,  the  defendant's  interest  is  charged  (t/).  Qucerej  whether 
the  charging  order  attaches  where  the  interest  of  the  debtor  is  to 
go  over  if  he  charges  it  (y).  Where  a  dividend  has  already  accrued, 
that  is  charged,  notwithstanding  the  gift  over  {y). 

The  debtor  must  have  a  beneficial  interest  in  his  own  right  (s).  Debtor's 
and  at  the  date  of  the  order  nisi;  for  if,  between  the  obtaining  the  interest  only 
judgment  and  the  order  nisi,  the  debtor  has  assigned  his  interest,  ^'^^^'fi^®*^- 
the  order  nisi  will  be  inoperative ;  even  in  the  case  of  an  equitable 
interest  of  which  no  notice  has  been  given  to  the  trustee  of  the 
assignment  (a).    The  charging  order  only  affects  the  interest  which 
the  debtor  has  in  the  funds,  and  not  prior  incumbrances,  similarly 
to  the  operation  of  the  charge  upon  real  estate  under  s.  13  (&), 
and  under  no  circumstances  can  a  charging  order  have  priority 
over  previous  equitable  incumbrances  (c)  :   thus  a  mortgage  of 


{«)  SUmley  y.  Bond^  8  Beay.  60.  L.  R.  Exc.  332 ;  notwithstanding  FullA- 

(^  Rogen  y.  Holhway,  5  Man.  &  G.  y.  Earle,  7  Ezo.  796. 
392.  (a)  Scott  y«  Lord  Rastipffs,  4  E.  &  J. 

(«)  Fowler  T.  Churehia,  sup.  633  ;  ooDferSaly  v.  Barry ,  3  Ch.  462.  .        , 

{x)  Morris  y.  Manesiy,  7  Q.  B.  674.  {b)  Hulkes  y.  Day,  10  Sim.  41 ;  JFotoler  A 

(y)  8.  W,  Loan^  ^.  Co.  y.  B/ohertson,  8  y.  Churchill,  sup, ;  and  sup.  p.  66. 
Q.  B.  J).  17.  W  Brearcliff  y.  Dorrinyton,   14  Jur. 

{z)  Gia  r.  The  GmiincHlal  Gas  Co.,  7  1101,  V.  C.   Enight  Brace;    Byre.r. 


86 


CHABGING  OBDEB  ON  STOCKS,  £TG. 


Chap.  9. 


Serrioe. 


Death  of 
defeadant. 


an  equitable  interest  in  stobk,  of  which  no  notice  was  given  to 
the  tnisteeBy  would  be  preferred  to  the  charging  order  {d). 

An  order  nisi  serred  on  the  solicitor  and  brother  and  at  the  last 
address  of  the  debtor  was  deemed  sufficient  without  an  order  for 
substituted  service  (^).  A  charging  order,  when  made  absolute, 
operates  from  the  making  of  the  order  nid  (/),  and  an  administra- 
tion decree  in  the  interval  will  not  affect  it  (g), 

A  charging  order  absolute  cannot  be  made  if  the  defendant  was 
dead  when  the  order  nid  was  made  (A). 

As  a  charging  order  has  no  greater  effect  than  a  charge  executed 
bj  the  judgment  debtor,  a  charging  order  on  a  judgment  by 
de&ult  for  a  debt  which  was  incapable  of  being  enforced,  will  be 
inoperative  (i). 


(4).  Bt/  what  Courts  the  order  can  be  made. 

The  charging  order  must  be  made  by  a  Judge  in  Chambers  in 
the  first  instance,  and  then  the  Court  may,  upon  application,  set  it 
aside ;  and  that,  it  seems,  although  the  order  nisi  has  not  been 
made  absolute  {k).  A  charging  order  on  stock  or  shares  may  be 
made  by  any  Divisional  Court  or  by  any  Judge,  and  the  proceed- 
ings for  obtaining  such  order  are  to  be  such  as  are  directed,  and 
the  effect  shall  be  such  as  is  provided  by  1  &  2  Yict.  c.  110,  ss. 
14  &  15,  and  3  &  4  Vict.  c.  82,  s.  1  (/). 

It  is  no  longer  necessary,  as  it  was  formerly,  to  procure  a 
charging  order  in  the  Court  where  judgment  issued,  before  apply- 
ing for  a  stop  order  (m).  Charging  orders  absolute  cannot  be 
made  by  the  master  or  registrar  in  the  Common  Law  or  Probate 
Divisions  (n). 


MeDowellf  9  H.  L.  619,  626,  642; 
Strange  y.  ffawkes,  4  De  G.  &  Jo.  632  ; 
overruling  Waits  y.  Porter,  8  El.  &  Bl. 
743  ;  1  Jar.  N.  S.  133 ;  and  mehoUs  y. 
Momoame,  2  0.  B.  K.  S.  480. 

((Q  Beavan  y.  Lord  Oxfwdy  2  Jar.  N.  S. 
121 ;  6  Do  G.  M.  &  G.  492, 524, 625,  532 ; 
Pickering  y.  Hfractmbe  B,  Co.,  3  L.  B. 
0.  P.  260;  Crow  y.  Sobinaon,  ib.  264, 
267 ;  oyerraling  Watts  y.  Forter,  sup,; 
and  see  Breareliffe  y.  Dorrington,  14  Jar. 
J 101  ;  Dunster  y.  Lord  Glengall,  3  Ir. 
Ch.  E.  47. 

(«)  Re  Paragon  Co,,  8  Jur.  N.  S.  11, 
V.  0.  Wood. 


(/)  Ealy  y.  Barry,  3  Ch.  452,  ex- 
plaining  Warburton  y.  Sill,  Kaj,  470. 

{ff)  Ib,  See  Scott  y.  Lord  Hastings,  4 
E.  &  J.  633. 

(A)  Finney  y.  Minde,  4  Q.  B.  B.  102. 

(t)  Jte  Onslow's  Trusts,  20  Eq.  677, 
V.  0.  Hall. 

{k)  Iforris  y.  Manesty,  7  Q.  B.  674, 
oyerraling  on  this  point  Brown  y.  Bam^ 
ford,  9  M.  &  W.  42 ;  Fowler  y,  ChurehiU^ 
IIM.  &W.  67. 

(0  Ord.  XLVT.  r.  1. 

(m)  Hopewell  y.  Barnes,  1  Ch.  D.  630, 
y.  C.  Malins. 

(»)  Ord.  LIV.  r.  12. 


.  o. 
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The  title  of  the  order  in  the  Act  is  sufficient,  but  if  in  the  matter  The  title. 
also,  it  will  not  he  invalidated  (o). 

(5.)   What  property  within  tlhe  statute. 

A  goyemment  annuity  to  which  the  debtor  is  entitled  as  executor 
and  legatee  is  not  within  the  act  {p). 

It  is  doubtful  whether  an  annuity  payable  out  of  the  suitors'  Suitors'  fund. 
fond  can  be  charged  under  these  Acts,  there  being  no  specific  stock, 
but  only  a  fluctuating  fund  charged ;  the  Court,  however,  allowed 
the  order  to  stand  quantum  mleat  (9). 

A  pension  granted  by  the  East  India  Company  cannot  be  so 
charged  (r). 

A  contingent  equitable  interest  in  shares  may  (^),  but  not  an 
interest  in  the  proceeds  of  the  sale  of  shares  by  trustees  under  a 
will  for  payment  of  debts  and  ultimately  for  the  debtor  if) ;  and 
where  the  charging  order  would  not  be  effectual,  as  the  stock  stood 
in  the  names  of  trustees  for  others,  a  bill  by  the  judgment  creditor 
to  set  aside  a  voluntary  settlement  of  the  stock  was  allowed  with- 
out obtaining  a  charging  order  (u). 

"Where  by  a  decree  trustees  are  ordered  to  pay  the  dividends  of 
stock  to  a  judgment  debtor  against  which  a  charging  order  is 
obtained,  no  application  can  be  made  in  the  suit  by  the  judgment 
creditor;  an  action  must,  if  necessary,  be  brought  {x). 


(6.)  Oenerally, 

A  Court  of  Equity  will  make  a  stop  order  as  auxiliary  to  a  stop  order. 
charging  order  under  the  above  Act  (y).    Where  the  fund  is  in 
Court,  there  must  be  a  petition  in  the  suit  to  give  effect  to  the 
diarging  order  (2),  but  the  charging  order  may  be  made  by  the 
judge  of  any  other  Court  (a). 


{o)  MarpUs  of  Hastings  y.  Beavan,  6 
I..  T.  K.  8.  734 ;  4  De  G.  F.  &  Jo.  816; 
10  W.  B.  206. 

(p)  Taylor  T.  TStmbuU,  4  H.  &  K. 
495 ;  33  L.  T.  Exo.  153,  0.  S. 

(g)  WUAam  y.  Zynehy  1  Ezc.  391 ;  17 
I..  J.  Ex.  13. 

(r)  Murit  y.  Manestpf  sup, 

(m]  JSatfTY.  Tynte^  2  El.  &  El.  897; 
29  L.  J.  Q.  B.  233 ;  6  Jur.  K.  S.  1192  ; 
Cragg  y.  Taphr,  1  L.  B.  Ex.  148 ;  2  ib, 
131. 


{t)  Dixon  y.  Wrmeh,  4  Ii.  B.  Ex. 
164. 

(u)  Goldsmith  y.  Sussell,  6  De  G.  M. 
&  Q.  547. 

{x)  Ncioton  y.  Askew ^  11  Beay.  446. 

iy)  Hulkes  y.  JDaif^  10  Sim.  41 ;  Re 
Nowell,  9  Jup.  N.  S.  788,  V.  0.  Kin- 
derdey ;  Wells  y.  Gibbs,  22  Beay.  204. 

{z)  Heece  y.  Tafflor,  5  De  G.  &  S.  480. 

{a)  Marquis  of  Hastings  y.  Beavan^ 
sup. 


CHAEOING  ORDER  ON  STOCKS,  ETC.  Chap.  9. 

A  oharging  order  under  tliis  etatute  has  been  held  to  create 
such  an  iDcumbrance  oa  will  forfeit  an  estate  det«nmna1]le  on 
alienation  {a).    Likewise  a  ganuBbee  order  (d). 

A  chargiog  order  may  be  made  upon  a  judgment  against  a 
tnorried  -woman  since  the  Married  "Women's  Property  Act,  1870, 
and  will  bind  her  interest  in  funds  to  which  she  ia  entitled  for  her 
Boparate  use  without  power  of  anticipation  (c). 

Where  a  difficulty  was  found,  in  executiog  a  sequestration  upon 
a  judgment  for  costs  against  a  married  woman  who  had  separate 
estate  in  stock,  from  not  being  able  to  serve  her  personally  with  the 
subpoena  for  coats,  a  receiver  was  granted  in  the  aotion  instead  of  a 
charging  order  (d). 

A  judgment  crediter  cannot  obtain  a  chai^  in  equity  on  an 
equitable  debt  in  analogy  te  an  attachment  of  a  legal  debt  under 
the  garnishee  clauses  of  the  Common  Xi&w  Prooednre  Act,  1854  (e). 

A  oharging  order  upon  funds  in  the  hands  of  trustees,  does  not 
affect  the  right  of  the  trustees  to  their  costs  (/). 

As  to  the  effect  of  the  charging  order  generally,  see  (^). 

A  sale  cannot  be  made  under  a  charging  order  without  a 
separate  action  (A), 


(a)  Monlfjore  »,  Bihrmt,  1  Eq.  171  [ 
SaBeav.  95,  but  qa.;  see  inf.  p.  174  ; 
and  S.  W.  Loan,  ^e.  Co.  v.  Roiertmn,  8 
ft.  B.  D.  17. 

(i)  Sata  T.  S.  W.  N.  1884—129, 
Pcaraon,  J. 

(j)  Sanger  v.  S.,  11  Eq.  470,  M.  R. ; 
Bee  Loni!™  and  FroTinciat  Sank  v.  BogU, 
1  Ch.  D.  773,  V.  0.  Bacon. 


(rf)  Bryani  v.  Sutl,  10  Ch.  D.  153, 
y.  C.  Baoon ;  ^gle  t.  Blaiid,  11  Q.  B. 
D.  711 ;  Jud.  Act,  1873.  a.  25,  Bub-s.  8. 

(«)  Sorilfy  V.  Cox,  1  Ch.  92. 

(/)  SmilA  T.  Youde,  2  Fust.  &  Hn. 
378. 


(?)8 


F  ft  W.  Ann.  Fr.  455,  and 


(A)  lejfot  V.  Wttlem,  13  Q.  B.  D.  2E 
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(1.)  The  County  registry. 

By  the  Begistiy  Acts,  all  deeds  and  wills  conoeming  estates  Begistryof 
witMn  the  north  (a),  east  (J),  or  west  {c)  ridings  of  the  county  of  ^m^, 
York,  or  within  the  town  and  county  of  Kingston-upon-Hull  (rf), 
or  within  the  county  of  Middlesex  (e),  are  directed  to  be  registered. 
And  all  such  deeds  are  to  be  adjudged  fraudulent  and  void  against 
any  subsequent  purchaser  or  mortgagee  for  yaluable  consideration, 
unless  a  memorial  thereof  be  registered  in  the  manner  thereby 
respectively  prescribed  before  the  registering  of  the  memorial  of  the 
deed  under  which  such  subsequent  purchaser  or  mortgagee  shall 
daim. 

And  every  devise  by  will  is  to  be  fraudulent  and  void  against 
any  subsequent  purchaser  or  mortgagee  for  valuable  consideration, 
unless  a  memorial  be  registered  within  six  months  after  the  death 
within  the  Kingdom  of  Qreat  Britain,  or  within  three  years  after 
the  death  beyond  the  seas,  of  the  devisor,  or  where  the  will  is 
contested,  or  there  is  other  inevitable  difficulty  in  registration, 
within  six  months  after  the  attainment  of  the  will  or  a  probate 
thereof,  or  the  removal  of  any  impediment  to  registration  if  the 
impediment  were  registered  within  the  like  periods  after  the  death 
of  the  devisor  (/).  Similar  provisions,  with  some  variations,  exist 
in  the  other  Acts  (g). 

(•)  8  Geo.  IL  c  6,  W  7  Anne,  o.  20. 

[b)  6  Anne,  o.  35.  (/)  6  Anne,  c.  36,  as.  1,  14,  16. 

{e)  2kZ  Anne,  o.  4 ;  6  &  6  Anne,  c.  iff)  7  Anne,  c.  20 ;  2  &  3  Anne,  c.  4 ; 

18.  6  Anne,  c.  18 ;  6  Anne,  c.  2 ;  8  Geo.  II. 

{€[)  6  Anne,  c.  35.  c.  6. 
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The  Irish  Act  (h)  contains  the  further  important  provision  that 
every  deed  or  conveyance,  a  memorial  whereof  shall  be  duly 
registered,  shall  be  good  and  effectual  both  at  law  and  in  equity 
according  to  the  priority  of  time  of  registering  the  memorial,  aud 
according  to  the  right  and  interest  of  the  persons  conveying. 

The  acts  do  not  extend  (i)  to  any  copyhold  estates  or  to  any 
leases  at  rack  rent,  or  for  a  term  not  exceeding  twenty-one  years 
where  the  actual  possession  and  occupation  go  with  the  lease,  or  to 
any  of  the  chambers  in  Seijeants'  Inn  or  the  Inns  of  Court  or 
Chanceiy  in  Middlesex.  It  is,  however,  considered  advisable, 
though  not  clearly  necessary,  to  register  leases  of  copyholds  where 
leases  of  freeholds  would  be  registered,  the  lease  being  a  common 
law  interest  (&).  Since  Serjeants'  Inn  is  within  the  City  of  London, 
it  is  considered  that  the  exception  of  it  from  the  operation  of  the 
Act  was  an  error,  and  does  not  imply  that  assurances  of  property 
within  the  city  must  generally  be  registered ;  and  this  understanding 
is  commonly  acted  on  in  practice  {k). 

The  memorial  of  registry  in  the  English  counties,  in  order  to  be 
effective,  must  be  attested  by  one  of  the  witnesses  to  the  deed  and 
a  second  witness ;  and  a  re-execution  of  the  deed  before  fresh 
witnesses  will  not  avail  (m). 

Of  two  deeds  registered  on  the  same  day,  that  which  is  denoted 
by  the  earlier  number  will,  in  the  absence  of  direct  evidence  to  the 
contrary,  be  presumed  to  have  been  first  registered  (n). 

An  equitable  mortgage  by  deposit  of  deeds  without  memorandum 
is  not  within  the  Registry  Acts,  as  there  is  nothing  to  register  (o). 

Notwithstanding  the  word  "  conveyance  "  and  other  expressions 
in  the  Acts,  equitable  incumbrances,  instruments  not  under  seal,  a 
memorandum  of  further  charge,  and  agreements  for  a  mortgage, 
require  registration  {p). 

An  assignment  of  a  legacy  charged  on  land  has  been  held  not  to 


(A)  6  Anne,  o.  2,  s.  4. 

(t)  The  exception  is  not  in  the  West 
Biding  Act.  The  Irish  Act  confines  it  to 
leases  for  twenty-one  years  with  actual 
possession ;  6  Anne,  c.  2,  s.  14. 

(*)  Sag.  V.  &  P.  980,  ed.  11 ;  732,  ed. 

14. 
(m)  See  Eitex  v.  BaugH^  1  T.  &  C. 

C.  0.  622. 

(n)  Neve  v.  FenneU,  2  H.  &  M.  170 ; 
88  L.  J.  Gh.  19. 

(o)  Sumpter  v.  Oocpery  2  B.  &  Ad, 
226 ;  JU  MeKinney^s  eataUy  6  Ir.  L.  B. 


£q.  445 ;  and  see  Se  Hamilton,  9  Lr.  Gh. 
612. 

{p)  Moore  y.  Cuherhouee^  27  Bear. 
639 ;  Neve  y.  Fettnell,  tup. ;  Re  Wlgh^e 
Mortgage  Trueit^  16  Eq.  41,  V.  0.  DCalins; 
Credland  y.  Fotter^  18  ib.  360,  V.  C. 
Bacon ;  10  Ch.  8,  oyeiroling  Wright  y. 
Stanjteld,  27  Beay.  8;  Sumpter  r.  Cocper^ 
eup. ;  diet,  of  Lord  Tenierden;  and  see 
Meek  y.  Bagliet,  31  L.  J.  Gh.  448,  Y.  G. 
Stuart ;  Copland  y.  JDaviet,  5  L.  B.  H. 
L.  368. 
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bo  within  the  Acts,  and  therefore  priority  cannot  be  gained  by 
registration  thereof  as  against  a  prior  unregistered  assignment  (g) ; 
bat  it  is  considered  that  this  case  is  open  to  question  (r). 

A  will  not  registered  within  the  time  allowed  by  a  County  Mortgage  by 
Begister  Act  was  held  inoperative  against  a  subsequent  registered  ^^t^*^ 
mortgage  by  the  heir  («) ;  but  now,  by  the  Vend,  and  Purch.  Act,  '©giat^red. 
1874  (^),  a  conveyance  by  way  of  sale  or  mortgage  by  a  devisee  or 
by  some  one  deriving  title  through  him,  under  a  will  of  land  in  a 
register  county  not  registered  within  the  period  allowed  by  law, 
shall,  if  registered  before,  take  precedence  of,  and  prevail  over,  any 
aasnranoe  by  the  heir  at  law  (u). 

A  mortgage  by  a  son  and  heir,  personating  his  father  of  the  same 
name,  is  a  forgery,  and  void  against  the  devisees  under  an  un- 
registered will  (x). 

If  the  devisee  be  himself  the  heir,  or  if  the  estate  be  leasehold, 
a  r^;istered  purchaser  or  mortgagee  from  the  heir  or  executor 
would  be  safe  without  a  registry  of  the  will  (^),  and  be  entitled  to 
priority  over  an  unregistered  purchaser  or  mortgagee  from  the 
deceased  (s). 

The  Irish  Act  (a)  directs  a  memorial  of  wills  and  devises  affecting  Irish  wUIb. 
lands  in  Ireland  to  be  registered ;  but  there  is  no  provision  avoiding 
unregistered  wills  against  subsequent  purchasers  or  mortgagees,  or 
specifying  within  what  time  wills  should  be  registered.  A  will  ac- 
quires no  priority  by  being  registered  (d),  and  it  is  said  that  it  is 
not  the  practice  to  register  wUls,  in  Ireland  (c). . 

Although  the  protection  afforded  by  the  registry  is  far  from  iDBtrameiitfi 
perfect,  assurances  affecting  lands  within  the  local  limits  must  of  registez^d 
course  be  registered,  and  that  as  speedily  as  possible  after  their  ^t^^^^u- 
ezecution,  in  order  to  prevent  their  due  priority  from  being  inter-  *">^- 
oepted  by  a  hitherto  unregistered  purchaser,  or  by  a  subsequent 
purchaser  using  greater  diligence ;  and  it  is  obvious  that,  where  the 
interest  dealt  with  is  of  such  a  description  as  to  render  it  doubtful 

{q)  Malcolm  y.  Charlesworihy  1  Keon,  {x)  Re  Cooper ^  20  Gh.  D.  611,  G.  A. ; 

63;  Re  Jenrnfufe^  S  Ir.  Gh.  Rep.  421 ;  see  Queen  y.  Ritson,  1  L.  R.  G.  G.  200. 

Sag.  V.  k  P.  727,  ed.  14.  (y)  Sug.  V.  &  P.  646,  ed.  14 ;  Dart  & 

(r)  2  Day.   Gony.   770,  ed.   3,   219,  Barb.  682—3,  ed.  6. 


ed.  4 ;  Fiah.  Hig.  43,  ed.  3,  61,  ed.  4.  (z)  2  Day.  Gony.  770,  ed.   3 ;    219, 

(i)  Ckadwufk  y.   Turner,  1  Gh.  310 ;      ed.  4. 
34  Beay.  634  ;  11  Jur.  K.  S.  333.  (a)  Iziah,  6  Anne,  c.  2,  8.  3. 

(0  37  ib  38  Yiofc.  o.  78,  s.  8.  (h)  Fury  y.  Smith,  1  Huds.   k  Bro. 

(if)  See  Dart  &  Barb.  682,  ed.  5.  735. 

{e)  2  Day.  Gony.  767,  ed.  3,  217,  ed.  4. 
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whether  registration  is  required  or  not,  the  safe  course  will  be  to 
register;  though  no  priority  will  be  acquired  by  so  doing,  if  it 
should  be  held  that  the  Eegistry  Acts  do  not  apply.  Even  were  it 
clear  that  the  statute  does  not  apply,  it  might  be  advantageous  to 
register  with  a  view  to  giving  to  persons  who  afterwards  search  the 
register  notice  of  the  registered  incumbrance  {d). 

An  unregistered  mortgage  by  a  married  woman  of  her  separate 
equitable  leaseholds  is  prior  to  a  deed  duly  registered  by  which 
she  charged  her  "  separate  estate  "  with  a  debt  (e).  The  deed  only 
affected  what  she  could  rightly  charge  {e). 

Where  a  registered  deed  is  set  aside  for  fraud,  the  Court  has  no 
power  to  expunge  the  registration  (/). 


25  &  26  Vict. 
0.  53. 


(2.)  The  Land  Registry  Act,  1862. 

By  the  Act  to  facilitate  the  proof  of  title  to,  and  the  conveyance 
of,  real  estates,  otherwise  known  as  the  Land  Registry  Act, 
1862  {g),  which  excludes  the  operation  of  the  local  registries  as  to 
lands  in  Middlesex  and  York  (A),  but  not  in  Kingston-upon- 
Hull  {i)y  but  under  which  registrations    ceased    from    the    1st 

Kegister  January,  1876  (A-),  it  was  provided  that  the  registrar  should  enter 
in  "  the  register  of  mortgages  and  incumbrances  "  an  account  of  all 
the  charges  and  incumbrances  affecting  registered  lands,  or  any 
part  thereof,  or  the  estate  or  interest  thereia  of  any  person  named  in 
the  record  of  title,  a  copy  of  which  was  to  be  contained  in  the  land 
certificate  delivered  to  the  owner  of  any  estate  or  interest  in  the 

Certificate  of  lands,  and  that  a  certificate  should  be  granted  to  any  person  who 
should  appear  by  the  register  of  incumbrances  to  be  entitled  to  any 
mortgage,  charge,  or  incumbrance  on  registered  lands;  which 
certificate  should  contain  a  description  of  the  lands  and  the  parti- 
culars of  the  incumbrance. 

A  purchaser  of  property  registered  with  an  indefeasible  title 
from  a  first  registered  mortgagee  is  entitled  xmder  this  Act  to  be 
registered  with  an  indefeasible  title,  the  right  of  the  subsequent 


(rf)  2  Dav.  Conr.  771,  ed.  3 ;   221, 
ed.  4. 

160,  Chitty,  J. 

(/)  Oibbs  ▼.  Sidney,  W.  N.  1883— 
148,  North,  J. 


isi)  25  &  26  Vict.  0.  53,  as.  14,  68. 

(A)  S.  104. 

(i)  Urlin  &  Key,  Land  "Bjog,  Act, 
1862,  p.  115 ;  2  Dav.  Conv.  772,  ed.  3. 

{k)  Land  Transfer  Act,  1875 ;  38  &  39 
Vict.  c.  87,  88.  3,  125. 
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registeied  mortgagees  of  the  original  mortgagor  being  only  against 
the  surplus  purchase-money  (/). 

A  purchaser  under  a  power  of  sale  in  a  registered  mortgage  is 
entitled  to  have  the  mortgage  removed  from  the  register  without 
the  consent  of  the  mortgagor  (m). 

Where  two  owners  of  adjoining  lands  mutually  covenanted  to 
repair  a  private  road  in  certain  proportions,  and  that  the  expense 
of  repair  should  be  a  charge  in  equity,  it  was  held  not  to  be  a 
charge  which  ought  to  be  put  on  the  records ;  it  was  simply  a  per- 
sonal undertaking  {n). 

The  Declaration  of  Title  Act  (25  &  26  Vict.  c.  67)  enables  a  Declaration  of 
declaration  of  title  to  be  obtained  by  application  to  the  Court  of    ^ 
Chancery,  which  may  be  registered  as  an  indefeasible  title  under 
the  Land  Registry  Act. 


(3.)  The  Land  Transfer  Act,  1875. 

The  Land  Transfer  Act,  1875  (o),  exempts  land  registered  under  Land  regis- 
it  from  and  after  the  date  of  registration  from  the  jurisdiction  of  ^ct,  exempt 
the  local  registries  for  Middlesex,  the  west,  north,  and  east  ridings  ^^J^^^ 
of  Yorkshire,  and  the  town  and  county  of  Kingston-upon-Hull ; 
and  no  document  relating  to  any  such  registered  land  executed, 
and  no  testamentary  instrument  relating  to  any  such  registered 
land,   coming  into  operation  subsequently  to  such  date  as  last 
aforesaid,  is  required  to  be  registered  in  any  of  the  said  local 
registries. 

By  s.  22  thereof,  the  Act,  after  establishing  a  land  registry  and  Creation  of 
providing  for  the  registration  of  landowners  either  with  absolute  deUray^ 
or  possessory  titles,  provides  as  to  incumbrances,  that  every  regis-  ^^'^fi^- 
tered  proprietor  of  any  freehold  or  leasehold  land  may,  in  the 
prescribed  maimer,  charge  such  land  with  the  payment  at  an 
appointed  time  of  any  principal  sum  of  money  either  with  or  with- 
out interest  and  with  or  without  a  power  of  sale  to  be  exercised  at 
or  after  a  time  appointed.     The  charge  is  to  be  completed  by  the 
registrar  entering  on  the  register  the  name  of  the  person  iu  whose 
favour  the  charge  is  made  as  the  proprietor  of  such  charge,  and 

(0  Flflh.  Htg.  44,  ed.  3,  62,  ed.  4  ;  (n)  Se  Drew's  estate^  35  Bear.  443  ;  I 

Me  nUhardaon,   12  Eq.  898  ;  13  t^.  142,  Eq.  206. 

M.  B.  (o)  38  &  39  Vict.  c.  87,  a.  127. 

(m)  Be  JFinier,  15  ib.  150,  M.  B. 
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Implied 
coyenant  to 
pay  charges. 


Implied 
ooyenantizL 
case  of 
leaaeholds. 


Transfer  of 
charges. 


Transmissioii 
on  death,  &c. 


the  particulars  of  the  charge  and  of  the  power  of  sale,  if  any ;  and 
the  registrar  is,  if  required,  to  deliver  to  the  proprietors  of  the 
charge  a  certificate  of  charge  in  the  prescribed  form  (/>). 

By  8.  23  thereof,  where  a  registered  charge  is  created  on  any 
land,  there  is  to  be  implied  on  the  part  of  the  then  registered  pro- 
prietor of  the  land,  his  heirs,  executors,  and  administrators,  unless 
there  be  an  entry  on  the  register  negativing  such  implication,  a 
covenant  with  the  registered  proprietor  for  the  time  being  of  the 
charge  to  pay  the  principal  and  interest,  if  any,  at  the  appointed 
time  and  rate,  and  if  the  principal,  or  any  part  thereof,  be  unpaid 
at  the  appointed  time,  to  pay  interest  half-yearly  at  the  appointed 
rate  on  so  much  of  the  principal  as  for  the  time  being  remains 
unpaid  (p). 

By  s.  24  thereof,  where  a  registered  charge  is  created  on  lease- 
hold land,  there  is  to  be  implied  on  the  part  of  the  then  registered 
proprietor  of  the  land,  his  heirs,  executors,  and  administrators,  unless 
there  be  a  negative  entry  on  the  registry,  a  covenant  with  the 
registered  proprietor  for  the  time  being  of  the  charge  that  the 
registered  proprietor  of  the  land  at  the  time  of  the  creation  of  the 
charge,  his  executors,  administrators,  and  assigns  will  pay,  perform, 
and  observe  the  rents,  covenants,  and  conditions  of  the  original 
lease,  and  will  keep  the  proprietor  of  the  charge,  his  heirs,  executors, 
and  administrators  indemnified  against  all  actions,  suits,  expenses, 
and  claims  on  account  of  the  non-payment  of  the  rent,  or  any  part 
thereof,  or  the  breach  of  the  said  covenants  and  conditions,  or  any 
of  them  (p). 

By  s.  40  thereof,  the  registered  proprietor  of  any  charge  may, 
in  the  prescribed  mauner,  transfer  such  charge  to  another  person 
as  proprietor.  The  transfer  shall  be  completed  by  the  registrar 
entering  on  the  register  the  transferee  as  proprietor  of  the  charge 
transferred.  The  registrar  is  also,  if  required,  to  deliver  to  the 
transferee  a  fresh  certificate  of  charge ;  but  the  transferor  shall  be 
deemed  to  remain  proprietor  of  such  charge,  until  the  name  of  the 
transferee  is  entered  on  the  register  in  respect  thereof  («). 

By  88.  42  and  43,  the  executor  or  administrator  of  the  sole  re- 
gistered proprietor  or  of  the  survivor  of  several  joint  registered 
proprietors,  and  the  trustee  in  the  bankruptcy  of  the  bankrupt 
registered  proprietor  of  any  charge  is  to  be  entitled  to  be  regis- 
tered as  the  proprietor  in  the  place  of  the  former  owner  thereof. 


{p)  Rule  20,  December,  1876. 


(«)  Bole  21,  t^. 


0118. 
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By  8.  45  thereof,  the  husband  of  any  female  registered  proprietor  Effect  of 
of  a  oharge  may  apply  to  be  registered  as  proprietor  in  her  place.      ™*r"^fi^- 

By  8.  46  thereof,  any  person  registered  in  the  place  of  a  deceased  Death  or 
or  bankrapt  proprietor  is  to  hold  the  charge  in  respect  of  which  he  ^  ^* 

is  registered  upon  the  trusts  and  for  the  purposes  to  which  the 
same  is  applicable  by  law,  and  subject  to  any  unregistered  estates, 
lights,  interests,  or  equities,  subject  to  which  the  deceased,  or  bank- 
rupt, proprietor  held  the  same ;  but,  save  as  aforesaid,  he  is  in  all 
respects,  and,  in  particular  as  respects  any  registered  dealings  with 
such  land  or  charge,  to  be  in  the  same  position  as  if  he  had  taken 
such  land  or  charge  under  a  transfer  for  a  valuable  consideration. 

By  8.  47  thereof,  the  fact  of  any  person  having  become  entitled  Evidence  of 
to  any  charge  in  consequence  of  the  death  or  bankruptcy  of  any 
registered  proprietor,  or  of  the  marriage  of  any  female  proprietor, 
is  to  be  proved  to  the  satisfaction  of  the  registrar  {t). 

By  8.  49  thereof,  the  registered  proprietor  alone  can  charge  Effect  of 
registered  land  by  a  registered  disposition;  but  subject  to  the  ^^uonT^ 
maintenance  of  the  estate  and  right  of  such  proprietor,  any  person, 
whether  the  registered  proprietor  or  not  of  any  registered  land, 
having  a  sufficient  estate  or  interest  in  such  land,  may  create 
estates,  rights,  interests,  and  equities,  in  the  same  manner  as  if  the 
estate  were  not  registered,  and  any  person  entitled  to  or  interested 
in  any  imregistered  estates,  rights,  interests,  or  equities  in  regis- 
tered land  may  protect  the  same  from  being  impaired  by  any  act 
of  the  registered  proprietor  by  entering  on  the  register  such  notices, 
cautions,  inhibitions,  or  other  restrictions  as  are  mentioned  in  the 
act. 

The  registered  proprietor  alone  can  transfer  a  registered  charge  Tranaf er  of 
by  a  registered  disposition,  but,  subject  to  the  maintenance  of  his  JhS^!^ 
right,  unregistered  interests  in  a  registered  charge  may  be  created 
in  the  same  manner  and  with  the  same  incidents,  so  far  as  the 
difference  of  the  subject-matter  admits,  in  and  with  which  unregis- 
tered estates  and  interests  may  be  created  in  registered  land. 

By  88.  79  and  80,  if  any  certificate  of  charge  is  lost,  mislaid,  or  Loss  of 
destroyed,  the  registrar,  upon  being  satisfied  of  the  fact,  may  ^^^^*®» 
grant  a  new  certificate  of  charge  in  the  place  of  the  former  one, 
and,  npon  the  deliveiy  up  to  him  of  a  certificate  of  charge,  may 
grant  a  new  one  in  its  place. 

Any  certificate  of  charge  shall  be  primd  facie  evidence  of  the 
sefveral  matters  therein  contained  (u). 

{t)  Bole  25,  December,  1875.  (m)  Rule  36,  ib. 
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By  s.  83  thereof,  no  notice  of  any  trust,  implied,  express,  or 
constructive,  shall  be  entered  on  the  register  or  be  receivable  by  the 
registrar.  No  person  is  to  be  registered  as  proprietor  of  any  un- 
divided share  in  any  charge,  and  a  number  of  persons  exceeding 
the  number  of  four  shall  not  be  registered  as  proprietors  of  the 
same  charge,  and  if  the  number  of  persons  showing  title  exceeds 
such  prescribed  number,  such  of  them,  not  exceeding  the  prescribed 
number,  as  may  be  agreed  upon,  or  as  the  registrar  may  in  case  of 
difference  decide,  are  to  be  registered  as  proprietors ;  and  upon  the 
registry  of  two  or  more  persons  as  proprietors  of  the  same  charge, 
an  entry  may  with  their  consent  be  made  on  the  register  to  the 
effect  that,  when  the  number  of  such  proprietors  is  reduced  below  a 
certain  specified  number,  no  registered  disposition  of  such  charge 
shall  be  made,  except  under  the  order  of  the  Court  {x). 

By  8.  98,  subject  to  the  provisions  of  the  Act  with  respect  to 
registered  dispositions  for  valuable  consideration,  any  disposition  of 
land  or  of  a  charge  on  land  which  if  unregistered  would  be  fraudu- 
lent and  void,  shall,  notwithstanding  registration,  be  fraudulent 
and  void  in  like  manner. 


18  &  19  Vict. 
c.  15. 


(4.)  Registration  of  annuities. 

The  enactment  (y)  which  required  the  enrolment  of  grants  of 
annuities  or  rent  charges  for  life  or  lives,  or  term  of  years,  or 
greater  estate  determinable  on  lives,  was  founded  on  the  principle 
that  life  annuities,  as  offering  the  means  of  evading  the  laws  against 
usury,  required  to  be  watched  with  peculiar  jealousy.  When  the 
usury  laws  were  repealed  (by  17  &  18  Vict.  c.  90)  the  Annuity  Act 
shared  the  same  fate ;  but  by  18  Vict.  c.  15,  s.  12  (1865),  after  the 
passing  of  the  Act,  unless  a  memorandum  is  registered  at  the 
Common  Pleas  (now  at  the  Central  Office  (s) )  in  the  name  of  the 
grantor  any  annuity  or  rent  charge,  granted  after  the  passing  of 
the  Act  (otherwise  than  by  marriage  settlement)  for  one  or  more 
life  or  Uves,  or  for  any  term  of  years,  or  greater  estate  determin- 
able on  one  or  more  life  or  lives,  shall  not  affect  any  lands, 
tenements,  or  hereditaments  as  to  purchasers,  mortgagees,  or  credi« 
tors,  unless  and  until  a  memorandum  or  minute  containing  the 
name,  place  of  abode,  and  title,  trade,  or  profession  of  the  person 
whose  estate  is  intended  to  be  affected  thereby,  and  the  date  of  the 


{x)  Rule  37,  December,  1875. 
{J)  63  Geo.  III.  o.  141. 


(s)  42  &  43  Vict.  c.  78,  S8.  4,  6. 
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instrument  by  which  the  annuity  is  granted,  and  the  annual  sum 

or  sxmis  to  be  paid,  be  left  with  the  senior  Master  of  the  Common 

Pleas  at  the  Central  Office  for  registration  according  to  the  Act.   By  ^^'^fj^^^^^^®' 

8.  14  it  is  provided  that  the  Act  shall  not  extend  to  require  the 

registry  of  annuities  or  rent-charges  given  by  will. 


(5.)  Landed  JEstates  Court  in  Ireland, 

The  Acts  constituting  the  Landed  Estates  Court  in  Ireland 
(21  &  22  Vict.  c.  72),  and  providing  a  record  of  title  to  lands  which 
have  been  the  subject  of  conveyance  or  declaration  by  the  Court 
(28  &  29  Yict.  c.  88),  embody  a  scheme  of  indefeasible  and  recorded 
titles  as  to  land  in  Ireland. 


i\ \t:l..  1.  U 
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(1.)  Docketing  of  judgments. 

Inasmuch  as  a  judgment  duly  entered  up  under  the  Statute  of 
Westminster  was  an  equitable  lien  (a),  and,  hy  execution  under  the 
writ  of  elegit,  could  become  a  legal  title  (b)  enforceable  by  ejectment 
against  all  lands  of  the  judgment  debtor,  even  in  the  hands  of  a 
subsequent  purchaser  or  mortgagee,  whether  he  had  notice  or 
not  (c),  facility  of  reference  to  the  entry  of  judgments  was  essential 
to  such  purchaser  or  mortgagee. 

In  addition  to  this  a  term,  in  the  consideration  of  law,  being  but 
one  day,  a  purchaser  or  mortgagee,  although  prior  to  the  judgment 
creditor,  was  bound  by  the  judgment,  if  the  purchase  or  mortgage 
and  judgment  were  within  the  same  term ;  for  the  judgment  would 
relate  to  the  first  day  of  the  term(rf).  This  gave  rise  to  the 
docketing  of  judgments. 

To  remedy  the  mischief,  the  Statute  of  Frauds  (e)  enacted,  that 
the  judge  or  officer  signing  the  judgment  should  set  down  the  day 


(a)  Sup.  pp.  53,  66. 
{b)  Keate  v.  Duke  of  Marlborough^  3 
My.  &  Cr.  417. 


(c)  Sup,  p.  66. 

(d)  2  Saund.  9  b. 

{e)  29  Car.  II.  c.  3,  s.  14, 
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of  the  month  and  year  of  his  so  doing  upon  the  paper,  book,  docket,  Dooketmg. 
or  record,  which  he  should  sign,  which  date  should  be  also  entered 
on  the  margin  of  the  roll  of  the  record  where  the  judgment  was 
entered,  and  that  purchasers  (/)  should  be  charged  from  such  time 
only,  and  not  from  the  first  day  of  the  term  whereof  the  judgment 
was  entered.  By  subsequent  statutes  (^),  judgments,  imless  they 
were  Palatinate  judgments,  were  required  to  be  docketed  in  the 
defendant's  names,  viz.,  those  of  Michaelmas  and  Hilary  Terms, 
before  the  last  day  of  the  ensuing  terms,  and  those  of  Eeister  and 
Trinity  Terms,  before  the  last  day  of  Michaelmas  Term.  And  it  is 
declared  that  no  judgment  not  so  docketed  shall  affect  purchasers 
or  mortgagees,  nor  have  preference  as  against  heirs,  executors,  and 
administrators  in  the  administration  of  their  ancestors',  testators', 
or  intestates'  effects  (h), 

A  docketing  after  the  time  limited  by  the  Act  would  have  been 
of  no  avail  against  any  subsequent  purchaser  or  mortgagee  without 
notice  (i),  and  a  docketing  of  the  issue  was  not  a  docketing  of  the 
judgment  within  the  Act  {k), 

A  very  slight  omission  in  the  prescribed  formalities  as  to  docket- 
ing rendered  the  judgment  unavailing  (/). 

(2.)  Untry  of  judgments. 

By  Ord.  XLI.  the  following  provisions  are  made  : — 
r.  1.  Every  judgment  is  entered  by  the  proper  officer  in  the  book  Mode  of 
kept  for  the  purpose.     The  party  entering  the  judgment  shall  ®^^' 
ddiver  to  the  officer  a  copy  of  the  whole  of  the  pleadings  in  the 
cause,  other  than  any  petition  or  summons ;  such  copy  shall  be  in 
print,  except  such  parts  (if  any)  thereof  as  are  by  the  rules  per- 
mitted to  be  written  :  provided  that  no  copy  need  be  delivered  of 
any  document,  a  copy  of  which  has  been  delivered  on  entering  any 
previous  judgment  in  such  cause. 

r.  2.  All  judgments  in  the  Queen's  Bench  Division  shall,  if 
entered  in  London,  be  entered  in  the  Central  Office  (m). 

(J)  29  Cap.  n.  c.  3,  8.  15.  [k)  BraithwaiU  r.   Waits,  2  0.  &  J. 

(^)  4  &  6  Wm.  &  M.  0.  20 ;  7  &  8  318.    ^eeSopwoodr.  Watts,  6  B.  &  Ad. 

Wm.  m.  c  36.  1056. 

(A)  FonkaU  t.  Cohs,  7  Vin.  Ab.  54,  {I)  Brandling  v.  Hummer,  8  De  G.  M. 

pL  61 ;  London  r.  Ferguson,  8  Euas.  349;  &  G.  747  ;  3  Jur.  N.  S.  401 ;  26  L.  J. 

Miekeg  t.  Eagt^r,  6  T.  B.  384.    See  inf,  Ch.  326. 

p.  107.  (m)  42  &  43  Viot.  o.  78,  es.  4,  5. 

(0  See  inf.  p.  107. 
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Date  of  eniry.  r.  3.  Where  any  judgment  is  pronounced  by  the  Court  or  a  Judge 
in  Court,  the  entry  of  the  judgment  shall  be  dated  as  of  the  day  on 
which  such  judgment  is  pronounoed,  unless  the  Court  or  Judge 
shall  otherwise  order,  and  the  judgment  shall  take  effect  from  that 
date :  provided  that  by  special  leave  of  the  Court  or  a  Judge  a 
judgment  may  be  ante-dated  or  post-dated. 

r.  4.  In  all  cases  not  within  the  last  preceding  rule,  the  entry  of 
judgment  shall  be  dated  as  of  the  day  on  which  the  requisite  docu- 
ments are  left  with  the  proper  officer  for  the  purpose  of  such  entry, 
and  the  judgment  shall  take  effect  from  that  date. 


RegiBtryin 
countiefl. 


(3.)  Registration  of  Judgments  in  counties. 

In  addition  to  the  docket,  which  was  general,  judgments,  in  order 
to  bind  lands  in  particular  counties,  were  required  to  be  registered 
therein. 

By  the  several  Registry  Acts  (n)  it  is  provided  that  no  judgment, 
statute,  or  recognizance  (other  than  such  as  shall  be  entered  into 
in  the  name  and  upon  the  proper  account  of  his  Majesty),  shall 
affect  or  bind  any  manors,  lands,  tenements,  or  hereditaments  in 
the  counties  of  Middlesex  and  York,  unless  a  memorandum  of  such 
judgment,  statute,  or  recognizance  shall  be  entered  at  the  register 
office,  in  manner  therein  directed.  In  Middlesex,  judgments,  &c., 
bind  from  the  time  they  are  memorialized.  In  the  North  Siding 
of  York,  any  judgment  registered  within  twenty  days,  and  in  the 
East  and  West  Hidings,  and  in  Kingston-upon-Hull,  within 
thirty  days,  after  the  day  of  acknowledgment,  is  available  in  like 
manner,  as  if  registered  on  the  day  it  was  acknowledged  (o). 


Registration 
in  Commoii 
Fleas. 


(4.)  Registration  of  judgments  under  1  <^  2  Vict,  c.  110. 

By  s.  19  of  1  &  2  Vict.  c.  110,  it  was  provided  that  no  judg- 
ment, decree,  rule,  or  order,  as  in  the  Act  mentioned,  should  by 
virtue  of  the  Act  affect  any  lands,  tenements,  or  hereditaments, 
as  to  purchasers,  mortgagees,  or  creditors,  unless  and  until  a 
memorandum  of  or  minuto  containing  the  name  and  the  usual  or 
last  known  place  of  abode,  and  the  title,  trade,  or  profession  of  the 


(»)  6  &  6  Anne,  c.   18,  s.   4,  West 
Riding  cf  York ;  6  Anne,  c.   35,  s.   19, 
West  Riding  and  Kingston-upon-Hull;  . 
7    Anne,   c.   20,   s.    18,   Middlesex;    8 


Geo.  II.  0.  6,  88.  18,  19,  North  Riding. 
See  Irish  Act,  6  Anne,  c.   2 ;    2  &  3 
Wm.  IV.  c.  87  ;  27  &  28  Vict.  c.  76. 
(o)  Sug.  V.  &P.  677,  ed.  11. 
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porson  whose  estate  was  intended  to  be  affected  thereby,  and  the 
Court  and  the  title  of  the  cause  or  matter  in  which  such  judgment, 
decree,  order,  or  rule  should  have  been  obtained  or  made,  and  the 
date  of  such  judgment,  decree,  order,  or  rule,  and  the  account  of 
the  debts,  damages,  costs,  or  moneys  thereby  recovered  or  ordered 
to  be  paid,  should  be  left  with  the  senior  Master  of  the  Court  of  In  name  of 
Common  Pleas  at  Westminster  (now  the  Central  Office  {p))y  who 
should  forthwith  enter  the  same  particulars  in  a  book  in  alpha- 
betical order,  by  the  name  of  the  person  whose  estate  was  intended 
to  be  affected  with  such  judgment,  decree,  order,  or  rule,  and  such 
officer  should  be  entitled  for  any  such  entry  to  the  sum  of  Ss, ; 
and  all  persons  should  be  at  liberty  to  search  the  same  book  on 
payment  of  the  sum  of  Is. 

By  2  &  3  Vict.  c.  11,  s.  3,  the  entry  by  the  senior  Master  of 
the  memorandum  or  minute  was  also  to  contain  the  year  and  day 
of  the  month,  on  which  the  memorandum  or  minute  was  left  with 
him. 

If  the  registry  is  in  the  right  name,  it  is  immaterial  that  there 
is  a  misnomer  in  the  judgment  (q). 

Until  registration,  there  was  no  lien,  and  there  was  no  relation 
back  to  the  entry  of  judgment ;  and,  in  the  interval  before  registra- 
tion, the  lands  might  have  been  sold,  freed  from  the  judgment  (r). 

The  Court  of  Chancery  had  no  jurisdiction  to  order  the  Master  Memorandnm 
of  the  Common  Pleas  to  vacate  a  memorandum  of  an  order  of  the  tion. 
Coort  of  Chancery  entered  up  under  this  section  («). 

Application  was  made  under  this  section  to  compel  the  senior  <^-  member  of 
Master  of  the  Common  Pleas  to  receive  a  memorandum  for  regis- 
tration against  a  member  of  a  banking  copartnership^  upon  a 
judgment  obtained  against  the  public  officer  imder  the  7  Geo.  IV. 
c.  46.  But  the  Court  refused  to  make  any  order  on  the  subject, 
which,  they  said,  might  afterwards  come  before  them  in  a  more 
serious  form.  It  appears  that  the  Master  afterwards  agreed  to 
receive  the  memorandum  (^) ;  and  as  the  .judgment  against  the 
public  officer  operates  against  the  effects  of  every  member  under 
s.  12  of  7  Greo.  IV.  c.  46,  as  if  recovered  against  the  copartnership, 
the  judgment  against  the  public  officer  appears  sufficient. 

(p)  42  &  43  Vict.  0.  78,  88.  4,  6.  v.  Green,  6  Be  G.  M.  &  G.  165  ;  2  Jnr.                                        ^ 

{q)  Beavan  y.  The  Countess  of  Oxford,  3  N.  S.  170. 

8m.  &  6.  11 ;  1  Jar.  N.  S.  154.  («)   Wells  v.  Gibbs,  3  Beav.  399. 

(r)  Jlargrave  v.  -ff.,  23  Beav.  484  ;  Lie  [t)  Exp.  Ness,  6  0.  B.  165. 
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Registrj 
necessary  in 
Conmion 
Fleas  and 
county. 


Re-reg^tra- 
tion. 


Effect  of 
interFal  after 
five  years. 


In  case  of  refusal  to  register  a  judgment,  the  proper  remedy 
would  be  by  mandamus  (w). 

The  1  &  2  Vict.  o.  110  and  the  subsequent  statutes  oontain  no 
exception  of  the  registry  counties,  and,  therefore,  to  affect  lands 
situate  there,  both  kinds  of  registration  are  necessary  {x).  Judg- 
ments upon  lands  in  the  registry  counties  were  binding,  when 
registered  in  the  Common  Pleas,  from  the  time  of  registration 
under  the  Eegister  Acts  {y). 

(5.)  Re-registration  of  judgments. 

By  2  &  3  Vict.  c.  11,  s.  4,  the  registration  of  judgments,  de- 
crees, orders,  and  rules,  under  1  &  2  Vict  c.  110,  is  made  null 
and  void  as  against  purchasers,  mortgagees,  and  creditors  after  the 
expiration  of  five  years  from  the  date  of  the  entry  thereof,  unless  a 
fresh  memorandum  is  again  left  with  the  senior  Master  of  the 
Common  Pleas  (now  the  Central  Office  (c) )  within  five  years  prior 
to  the  execution  of  the  conveyance,  settlement,  mortgage,  lease,  or 
other  deed  or  instrument  vesting  or  transferring  the  legal  or 
equitable  estate  or  interest  in  or  to  such  purchaser  or  mortgagee, 
or,  as  to  creditors,  within  five  years  before  the  right  of  such  creditors 
accrued. 

By  this  enactment,  the  existence  of  the  judgment  after  the  five 
years  is  not  affected;  it  may  be  subsequently  registered,  and  a 
new  period  of  five  years  will  commence.  The  five  years  have 
reference  to  the  date  of  the  execution  of  the  particular  conveyance, 
settlement,  mortgage,  or  lease,  or  other  instrument,  from  which  a 
backward  search  must  be  made  for  five  years. 

If  the  judgment  is  not  re-registered  before  the  expiration  of  the 
five  years,  and  an  Interval  elapses  before  re-registration,  the  effect 
is  this:  the  previous  purchasers,  mortgagees,  and  creditors  are 
bound  by  the  judgment,  just  as  they  were  before,  although  no 
re -registration  ever  takes  place ;  the  judgment  is  only  void  against 
subsequent  purchasers,  mortgagees,  and  creditors  in  the  interval  (a); 


(a)  Exp,  Ness,  6  0.  B.  115. 

(x)  Benham  t.  Keane,  3  De  G.  F.  &  Jo. 
818  ;  8  Jut.  N.  S.  604 ;  affirming  1  Jo. 
&  H.  685  ;  Johnson  v.  Eoldsicorth,  1  Sim. 
K.  S.  106 ;  Exp,  AUcardy  Fonb.  Bky. 
Oaa.  217. 

(y)  lb.  and  Westhrooke  T.  Bhjthe,  3  El. 
&  Bl.  737  ;  1  Jur.  N.  8.  84. 

(z)  42  &  43  Vict.  c.  78,  88.  4,  5. 


(a)  Shaw  Y.  Neale,  4  L.  B.  H.  L. 
486  ;  Beavan  t.  Earl  of  Oxford,  6  Do  G. 
M.  &  G.  505 ;  1  Jar.  N.  S.  1121 ;  HUJe- 
son  T.  CoUis,  1  Jo.  &  Lat.  94 ;  Freer  v. 
Hesse,  4  De  G.  M.  &  G.  602;  17  Jur. 
177;  Shaw  t.  Neale,  6  H.  L.  581; 
reversing  20  Bear.  157;  1  Jur.  N.  S.  156; 
Simpson  v.  MorUy,  2  K.  &  J.  71 ;  1  Jur. 
N.  S.  1158. 


Sbct.  6,  KE-REOISTRATION  OF  JUDaMENTS.  103 

but  the  lapse  of  five  years  from  the  previous  registration  does  not 
render  the  registration  ineffectual  against  subsequent  purchasers, 
mortgagees,  and  creditors  (6). 

The  "  creditors"  referred  to  in  this  section  are  creditors  who  have 
some  interest  in  the  lands,  as  by  virtue  of  a  decree  directing  sale 
thereof  (c).  Creditors  of  a  deceased  debtor  have  no  such  interest 
against  his  leasehold  (c),  nor  under  a  creditor's  decree,  unless  the 
specific  leaseholds  are  directed  to  be  sold  {c). 

The  distinction  between  the  English  and  Irish  Acts  rests  upon 
the  different  terms  "creditors  whose  rights  have  accrued"  in 
the  English  Act,  and  creditors  who  have  "  become  such  "  in  the 
Irish  Act. 

This  Act  does  not  apply  to  lords  taking  by  escheat,  or  persons 
deriving  title  otherwise  than  through  the  judgment  debtor  (cf). 

The  provisions  as  to  re-registration  are  operative  for  the  benefit 
of  all  persons  deriving  title,  mediately  or  immediately,  from  the 
judgment  debtor,  and  not  merely  for  that  of  immediate  purchasers, 
mortgagees,  and  creditors  of  the  debtor  himself  {d). 

In  order  to  remove  doubts,  re-registration  is  declared  by  18  &  19  18  &  19  Viot. 
Vict.  c.  15  {e)y  to  be  sufficient  to  bind  purchasers,  mortgagees,  and 
creditors,  if  done  within  the  five  years  before  the  execution  of  the 
conveyance,,  mortgage,  &c.,  vesting  or  transfening  the  legal  or 
equitable  right,  title,  estate,  or  interest  in  or  to  any  purchaser  or 
mortgagee  for  valuable  consideration,  or  within  five  years  before  the 
accruer  of  the  (^editor's  right ;  though  more  than  five  years  should 
have  elapsed  since  the  last  previous  registration  before  the  re- 
r^:istration,  and  so  toties  quoties  upon  every  re-registry. 

The  provisions  contained  in  s.  4  of  2  &  3  Vict.  c.  11,  for  the  Palatinate 
re-registration  of  judgments  did  not  refer  to  judgments  in  the 
Palatine  Courts  of  Lancaster  and  Durham;  and  it  seems  that 
if  a  judgment  was  registered  in  the  Palatine  Courts,  under  1  &  2 
Vict.  c.  110,  it  had  its  full  effect  under  that  Act  as  against 
purchasers  and  mortgagees  without  notice.  The  benefit,  which 
8.  5  of  2  &  3  Vict.  c.  11  gave  to  purchasers,  &c.,  without  notice, 
was  limited  to  such  judgments  as  were  required  to  be  registered 


(^)  JBiWHm  ▼.  £arl  of  Oxford^  tup,;      s.  22  ;  and  see  Exp,  Boyle,  3  De  Q^.  M.  & 
18  ft  19  YUst.  c.  15,  B.  6.  a.  529. 


{e)  Simpaon  y.  Morlsy,  tup, ;  distin-  (d)  Bmham  v.  Keenef  1  Jo.  ft  H.  685 ; 

gindimg  re  Ferrin,  2  Dr.  ft  W.  147,      affirmed  3  De  G.  F.  ft  Jo.  318. 
under  tlie  Irish  Act ;  3  ft  4  Vict.  c.  105,  if)  Sect.  6. 
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Ireland. 


with  the  senior  Master  of  the  Common  Pleas ;  but  this  omission 
was  supplied  by  18  &  19  Vict.  c.  16  (*). 

The  Act  for  the  protection  of  purchasers  against  judgments 
obtained  in  Ireland  only  requires  that  a  fresh  memorandum  of 
such  judgments  shall  be  left  with  the  proper  officer  every  twenty 
years  for  the  purpose  of  preserving  the  creditor's  rights  and 
remedies  as  against  purchasers,  mortgagees,  and  other  creditors  (k). 


2  &  3  Vict. 

o.  11. 


Closiiig  of 
docketis. 


(6.)  Closing  of  dockets. 

By  ss.  1  &  2  of  2  &  3  Vict.  c.  11,  the  dockets  under  4  &  5 
Wm.  &  M.  c.  20,  were  finally  closed,  but  without  prejudice  to  the 
operation  of  any  judgment  then  docketed  and  entered  under  that 
Act,  except  as  after  provided.  It  is  then  provided  that  no  judg- 
ment then  already  docketed  and  entered  under  the  Act  of  "Wm.  & 
M.,  should,  after  the  1st  of  August,  1841,  affect  any  lands  tene- 
ments, or  hereditaments,  as  to  purchasers,  mortgagees,  or  creditors, 
unless  and  until  such  memorandum  thereof  as  prescribed  by  1  &  2 
Vict.  c.  110,  should  be  left  with  the  senior  Master  of  the  Court  of 
Common  Pleas  (now  the  Central  Office  (/)  ),  who  was  duly  to  enter 
the  same. 

And  it  is  further  provided,  that  nothing  in  either  of  the  said 
Acts  contained  shall  extend  to  revive  or  restore  any  judgment 
which  shall  be  extinguished  or  barred,  nor  shall  the  same  extend 
to  affect  or  prejudice  any  judgment  as  between  the  parties  thereto, 
or  their  representatives,  or  those  deri\'ing  title  as  volunteers  under 
them  {m). 

(7.)  Registration  under  Act  of  1860. 

The  writ  of  execution  is  required  (n)  to  be  registered  in  the 
Common  Pleas  (now  the  Central  Office  (/) )  in  the  name  of  the 
judgment  creditor  (see  p.  70,  sup,). 


(8.)  Registration  under  Act  of  1864. 

By  27  &  28  Vict.  c.  112,  s.  3,  the  writ  is  required  to  be  regis- 
tered in  manner  prescribed  by  23  &  24  Vict.  o.  38,  but  in  the 
debtor's  name  (p). 


(t)  See  B.  3,  and  see  now  23  &  24  Vict. 
c.  38,  8.  2. 

(Jc)  See  7  &  8  Vict.  c.  90,  ss.  6,  7,  but 
see  13  &  14  Vict.  c.  29,  s.  4. 


(0  42  &  43  Vict.  c.  78,  as.  4,  5. 
(w)  S.  6. 

\n)  23  &  24  Vict.  c.  38,  s.  2. 
(o)  Seep.  71,  sup. 
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This  section  provides  that  no  prior  or  other  registration  of  the 
judgment  shall  be  necessary,  t.  e.y  for  the  purpose  of  affecting  the 
lands  of  the  debtor ;  but  such  registration  and  re-registration  every 
five  years  are  required  for  the  purpose  of  securing  precedence  in 
the  administration  of  assets  (p). 


(9.)  Registration  of  County  Court  judgments. 

By  15  &  16  Vict.  c.  51,  s.  18,  a  registry  of  County  Court 
judgments  is  established. 

(10.)  Judgments  Extension  Act^  1868. 

By  31  &  32  Vict.  c.  64,  where  judgment  has  been  obtained  in  31  &  32  Vict. 
the  Courts  at  Westminster  (now  the  High  Court),  a  certificate  ^'  ^*' 
thereof  registered  in  Ireland,  and  vice  versd,  shall  have  the  effect  of 
a  judgment  of  the  Court  in  which  it  is  so  registered.  (^). 

Where  judgment  has  been  obtained  in  the  Courts  at  West- 
minster (now  the  High  Court)  or  at  Dublin,  a  certificate  thereof 
registered  in  Scotland  shall  have  the  effect  of  a  decreet  of  the 
Court  of  Session  (r). 

Where  decreet  has  been  obtained  in  the  Court  of  Session,  a 
certificate  of  an  extract  thereof,  registered  in  England  or  Ireland, 
shall  have  the  effect  of  a  judgment  of  the  Court  in  which  it  is 
registered  («). 

The  Courts  named  in  the  Act  are  to  have  control  over  registered 
judgments  or  decreets,  in  so  far  as  relates  to  execution  (t). 

Costs  are  not  to  be  allowed  in  actions  on  judgments  within  the 
Act,  unless  by  order  of  Court  (w). 

But  the  Act  is  not  to  apply  to  any  decreet  pronounced  in  absence 
in  an  action  proceeding  on  an  arrestment  used  to  found  jurisdiction 
in  Scotland  (2;). 

By  45  &  46  Vict.  c.  31,  judgments  of  any  inferior  Court  of  46  &  46  Vict. 
England,  Scotland  or  Ireland  may  be  made  effectual  in  any  other 
inferior  Court  in  the  United  Kingdom  by  registry  of  a  certificate 
of  the  judgment  in  such  other  inferior  Court  (y).     But  the  Act  is 

(p)  Seetw/P-  121.  {t)  S.  4. 

(7)  S.  1.  («)  S.  6. 

(r)  S.  2.  {x)  S.  8. 

W  S.  3.  (y)  S.  3. 
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not  to  apply  when  the  defendant  was  domiciled  in  another  part  of 
the  United  Kingdom  at  the  commencement  of  the  action,  nnless 
the  caofie  of  action  arose,  and  the  summons  was  served  personally, 
within  the  district  (s). 

When  judg-        We  may  add,  that  except  as  against  purchasers,  mortgagees,  or 

can  proceed     creditors,  it  seems  perfectly  competent  for  a  judgment  creditor  to 

statuto'c^        proceed  under  the  old  statute  of  Edw.  I.  (a),  without  docketing  or 

WeBtaninster.  registration,  and  even  so  to  proceed  as  against  creditors  of  the 

judgment  debtor,  at  least  while  such  debtor  is  living ;  although  in 

case  of  proceeding  imder  1  &  2  Yict.  c.  110,  registration  of  the 

judgment  is  required  as  against  such  creditors  {b). 

(z)  46  k  46  Vict.  c.  31,  8.  10.  {a)  Sup,  p.  47.  {b)  S.  19. 


107 


CHAPTER  XII. 

XOTICB  OF  JUDGMENTS  AND  PRIORITY  UNDER  THE  REGISTRY  ACTS. 
Sect.  Page. 

1.  Notice  of  Judgments  before  1  4*  2  Vict.  c.  110      .         .     107 

2.  Notice  of  judgments  under  1  8f  2  Vict.  c.  110,  and 

2  8f  3  Vict.  c.  11 108 

3.  Notice  of  unregistered  judgment  not  now  binding  •         .  109 

4.  Priority  of  judgments  inter  se 110 

5.  Priority  of  judgments  and  deeds  ....  Ill 

6.  Priority  of  deeds  inter  Be 112 

7.  Difference  between  English  and  Irish  Registry  Acts      .  114 

8.  Registration  is  not  notice       •  •         •        •         •     .  116 

9.  Search  not  absolutely  necessary  .  .         .         •         .  117 

10.  Notice  of  decrees  and  orders 118 

11.  Indian  Registry  Acts ib. 

12.  Summary  of  the  laic  of  judgments ib. 

(1.)  Notice  of  judgments  before  1  8f  2  Vict.  c.  110. 

Before  the  Statute  of  Frauds,  a  purchaser  or  mortgagee,  with  Before 
notice  of  a  judgment  or  other  incumbrance,  was  bound  by  it  in  the  jvaSda. 
same  manner  as  the  vendor  or  mortgagor  was  {a). 

The  same  law  prevailed  under  the-  Statute  of  Frauds  (6),  by  Under  the 
which  estates,  of  which  a  trustee  for  the  debtor  was  seised  at  the  j^^ds, 
time  of  execution,  were  made  subject  to  execution ;  although  dif- 
ference of  opinion  once  prevailed  on  this  point  (c).  It  would  seem 
clear,  that  at  law  the  lands  were  not  Uable  {d)y  but  it  was  urged 
that  they  were  liable  in  equity^  if  the  purchaser,  &c.,  had  notice. 
The  precise  point  afterwards  occurred,  and  it  was  {e)  decided  that  a 
poTchaser  from  the  trustee,  between  the  entry  of  the  judgment  and 

(«}  Amom.,  2  Yentr.  361, note;  2  Sag.  {d)  Hunt  y.  Colea^  Com.  226  ;  and  see  Ji 

V.  &  P.  665,  ed.  11.  CJom.  Dig.  tit.  Execution  (0.  14),  and 

{b)  29  Gar.  II.  c.  3,  s.  10 ;  8up.  p.  62.  2  Saund.  11. 

{c)  Pow.  Mtg.  608,  ed.  4  ;  andSug.  V.  {c)  Sug.  V.  &  P.  666,  ed.  11 ;  Higgins 

&  P.  666,  ed.  11.  V.  2%^  York  Buying  Co.^  2  Atk.  107. 
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the  execution  with  notice  of  the  judgment,  was  bound  by  it  in 
equity  (/). 

Notwithstanding  the  enactments  requiring  docketing  and  regis- 
tration, their  particular  object  being  to  secure  subsequent  purchasers 
and  mortgagees  against  secret  incumbrances,  a  purchaser  or  mort- 
gagee with  notice  of  any  undocketed  or  unregistered  judgment,  was 
bound  by  it,  in  equity,  as  completely  as  if  the  judgment  had  been 
docketed  or  registered  within  the  period  prescribed  by  the  parti- 
cular Acts.  This  was  the  case  with  regard  to  judgments,  not 
docketed  in  pursuance  of  the  Statute  of  Frauds  (g)y  and  generally 
under  the  Eegistry  Acts  (h). 


I  &  2  Vict, 
e.  110,  8.  13. 


2  &  3  Vict, 
c.  11. 


(2.)  Notice  of  Judgments  tinder  1  8f  2  Vict,  e.  110, 

and2  8f3  Vict  c.  11. 

By  s.  13  of  1  &  2  Vict.  c.  110,  it  is  provided  that  nothing 
therein  contained  shall  be  deemed  to  affect  any  doctrine  of  Courts 
of  Equity,  whereby  protection  is  given  to  purchasers  for  valuable 
consideration  without  notice.  But  as  this  left  a  bona  fide  purchaser 
without  notice  in  many  cases  still  liable  more  extensively  to  judg- 
ment creditors  than  he  was  before  the  statute  (t),  it  was  by  s.  5  of 
2  &  3  Vict.  c.  11,  enacted  that  as  against  purchasers  and  mort- 
gagees without  notice  of  any  such  judgment,  decrees,  or  orders, 
rules  or  orders,  as  in  the  Act  mentioned,  none  of  such  judgments, 
decrees,  or  orders,  rules  or  orders,  should  bind  or  affect  any  lands, 
tenements,  or  hereditaments,  or  any  interest  therein,  further  or 
otherwise,  or  more  extensively  in  any  respect,  although  duly 
registered,  than  a  judgment  of  one  of  the  superior  Courts  woidd 
have  bound  such  purchasers  or  mortgagees,  before  1  &  2  Vict.  o. 
110,  where  it  had  been  duly  docketed  according  to  the  law  then  in 
force  {k). 

Thus,  as  against  purchasers  or  mortgagees  without  notice  of 
subsisting  judgments,  1  &  2  Vict.  c.  110,  was  rendered  a  dead 
letter,  so  that  as  respects  such  purchasers  and  mortgagees,  the  old 
rule  was  restored  (/). 


(/)  Tunstall  V.  Trappes,  3  Sim.  286. 

{g)  29  Car.  II.  c.  3,  s.  14 ;  Davis  v. 
Strathmore^  16  Ves.  419;  Thomas  v. 
Fledwell,  7  Vin.  Abr.  53  (overruling  For- 
shall  Y,  CoUsy  ib.  54,  pi.  61);  CockbumsY. 
Wright f  6  Ir.  Eq.  R.  1  ;  Leahy  v.  Dancei-, 
1  Moll.  313;  Brandling  v.  I^lummer,  8 
De  G.  M.  &  G.  747,  764 ;  3  Jur.  N.  S.  401, 


was  not  a  case  of  notice. 

(A)  Ze  Neve  v.  Ze  iV.  3  Atk.  646,  and 
inf.  p.  113. 

(t)  Sug.  V.  &  P.  533,  ed.  14. 

(*}  See  Irish  Act,  7  &  8  Vict.  c.  90,  s. 
8,  which  contains  a  similar  provision. 

(I)  Sug.  V.  &  P.  533,  ed.  14 ;  Dart  and 
Barb.  456,  ed.  5. 
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The  effect  of  s.  5  of  2  &  3  Vict,  ell*  was  to  substitute  registra-  2  &  3  Vict. 
lion  under  1  &  2  Vict.  c.  110,  for  the  old  docket  (m) ;  so  that  an  °* 
old  judgment  not  docketed,  but  registered  under  1  &  2  Vict.  c.  110, 
is  prior  to  a  subsequent  mortgage  of  the  equity  of  redemption, 
though  without  notice  {m).  Under  this  section,  a  registration  of  an 
old  judgment  not  docketed  previous  to  2  &  3  Vict.  c.  11,  s.  5,  is 
Talid,  although  the  judgment  creditor  is  dead  (n). 

In  a  case  where  an  annuitant  having  the  security  of  an  old 
docketed  judgment,  but  not  having  received  payment  for  nineteen 
years,  filed  his  bill  against  certain  incumbrancers  who  had  obtained 
a  decree  for  settling  their  priorities  in  a  suit  to  which  he  was  not  a 
party,  the  Master  of  the  Bolls  aided  him  in  bringing  an  ejectment 
by  the  removal  of  outstanding  terms  (o).  In  this  case,  the  sub- 
sequent incumbrancer  had  constructive  notice  of  the  judgment,  but 
the  bill  was  filed  before  2  &  3  Vict.  c.  11  received  the  royal  assent, 
so  that  the  effect  of  the  notice  against  that  and  the  earlier  Act 
did  not  arise. 


(3.)  Notice  of  unregistered  judgment  not  now  binding. 

Notwithstanding  the  provision  of  the  Acts  of  1  &  2  Vict.  c.  110,  3  &  4  Vict. 
8.  13,  and  2  &  3  Vict.  c.  11,  s.  5,  a  purchaser  was  upon  principle, 
equally  as  before,  bound  by  notice  of  a  judgment  not  duly  registered. 
But  by  3  &  4  Vict.  c.  82,  a  mortgagee,  with  notice  of  an  unregistered 
judgment,  is  protected  from  the  additional  remedies  of  the  judgment 
creditor  under  1  &  2  Vict.  c.  110;  and,  since  the  old  dockets  are 
closed,  he  is  equally  safe  from  any  remedy  which,  under  the  old 
law,  depended  upon  docketing. 

Under  these  Acts,  it  was  held  that  an  outstanding  docketed 
judgment,  not  registered  under  1  &  2  Vict.  c.  110,  was  not  an 
objection  to  a  title  (/?).  The  same  would  seem  to  apply  to  a  judg- 
ment not  re-registered  at  the  end  of  the  five  years ;  for  the  sub- 
sequent mortgagee  or  purchaser,  though  aware  of  its  previous 
registration,  might  presume  that  it  had  been  satisfied  {q). 

It  was,  however,  still  thought  doubtful,  whether  a  mortgagee 

(m)  Dosicell  v.   Reece,   11  Jur.  N.  S.  {q)  Beere  v.  Ileadj  3  Jo.  &  Lat.  340 ; 

764,  V.  C.  Wood.  Knox  v.  Kelly,  1  Dr.  &  Wal.  642  ;  Hick- 

(n)  Ih. ;  see  Balfour  v.  Watt^   8  Mo.  son  v.   CoWw,  1  Jo.  &  Lat.   94  ;   Exp, 

P.  C.  C.  190.  Belfast    Harbour    Commissioners^    5    Ir. 

(©)  Smith    Y.    Earl  of  Effingham^    7  Jur.  35 ;  Benham  v.  Keane,  1  Jo.  &  II. 

Beav.  357.  685,  affirmed  3  Be  G.  F.  &  J.  318. 

(/))  Bedford  v.  Forb.^s,  I  C.  &  K.  33. 
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was  bound  by  notice  of  a  judgment,  which  was  neither  docketed, 

registered,  or  re-registered  («). 
Doubt  The  doubt  (if  any  existed)  was  put  an  end  to  by  18  &  19  Vict. 

18  &^9  yict.   ^*  1^9  SB.  4  &  5,  which  enacts  that  no  notice  of  a  judgment  not 

registered  or  not  re -registered  in  the  Common  Fleas  (now  Central 

Office  {f)  ),  shall  affect  purchasers,  mortgagees,  or  creditors. 
And  generally  a  purchaser  or  mortgagee  is  not  now  affected  by 

notice  of  any  judgment  not  registered  or  not  re-registered  in  the 

Common  Pleas  (w)   (now  the  Central  Office  (t) ) ;    and  he  may 

always  be  satisfied  with  a  five  years'  search  (r). 


(4.)  Priority  of  judgment  inter  se. 

Where  the  judgment  was  intended  to  affect  land  in  a  register 
county,  it  had  to  be  entered  in  the  local  register,  and  the  prioritieB 
of  several  judgments  inter  se  depended  upon  the  order  of  their 
registration  there  {x). 

The  priority  of  judgments  depended  on  the  order  of  registration 
in  the  local  registry,  and  not  on  the  order  of  registration  in  the 
Common  Pleas  (y)  (now  Central  Office  (^)).  A  judgment,  re- 
gistered under  the  registry  counties  Acts,  takes  priority  over  an 
earlier  judgment  not  registered  in  the  coxmty,  although  duly 
registered  in  the  Common  Pleas  (now  Central  Office  {t) ),  notwith- 
standing notice  (s) ;  secm^  it  would  seem,  if  the  latter,  although  in 
form  a  judgment,  was  really  a  matter  of  contract  (a).  The  reason  is 
that,  a  judgment  being  in  invitum^  nothing  passed  either  by  way  of 
contract  or  by  virtue  of  the  Judgment  Act,  until  the  judgment  was 
registered  in  Middlesex  (6).  And  a  judgment  creditor,  though 
registered  in  a  registry  coimty,  if  not  also  registered  in  the  Common 
Pleas  (now  Central  Office  {t)  ),  is  postponed  to  a  subsequent  judg- 
ment which  is  registered  in  both  (c). 


(«)  Jortin  V.  South  Eastern  S,  Co.,  6 
De  G.  M.  &  G.  275  ;  Beere  v.  Head,  3  Jo. 
&  Lat.  340 ;  Se  ButhioaiU,  2  Ir.  Ch.  B. 
54 ;  Dart  &  Barb.  488,  ed.  5. 

(0  Sup.  p.  69. 

(m)  Shaw  V.  Neale,  6  H.  L.  614. 

(v)  Benham  v.  Keane,  1  J.  &  H.  686 ; 
3  De  G.  F.  &  J.  318. 

(x)  Prid.  on  J.  45,  ed.  4.  See  Johnson 
V.  Holdsteorth,  1  Sim.  N.  S.  106 ;  16  Jur. 
31  ;  Westbrooke  v.  Blytlie,  3  El.  &  B. 
737  ;  1  Jut.  N.  S.  ,86 ;  Bwghes  v.  Lumley, 


4  El.  &  B.  274 ;  1  Jar.  N.  S.  422 ;  Benham 
V.  Keane,  tup, ;  Neve  v.  Flood,  33  Beav. 
666 ;  10  Jur.  N.  S.  607 ;  34  L.  J.  Ch.  89. 

(y)  Keve  v.  Flood,  sup, 

(r)  Benham  v.  Keane,  tup. ;  Keve  v. 
Flood,  sup. 

{a)  Doe  V.  Carter,  8  T.  R.  300 ;  Ben- 
ham V.  Keane,  1  Jo.  &  H.  685,  702  ; 
Croft  V.  Lumley,  6  H.  L.  672 ;  but  see 
Fish.  Mtg.  671,  ed.  3 ;  125,  247,  ed.  4. 

(i)  Per  V.  C.  Wood,  1  Jo.  &  H.  702. 

{e)  Neve  v.  Flood,  sup. 


Sect.  4.  PRIORITY  OF  JUDGMENTS  IKTER  SE.  Ill 

Under  27  &  28  Vict.  c.  112,  the  priority  of  judgment  creditors  27  &  28  Vict. 
inter  &e  is  regulated  according  to  the  times  when  the  several 
writs  are  placed  in  the  sheriff's  hands  {d) ;  and  the  registry  of  a 
judgment  in  the  county  registry  will  not  be  effectual,  until  execu- 
tion issued  and  return  by  the  sheriff,  and  registration  (e).  The 
decisions  which  require  regbtration  in  the  Common  Fleas  (now 
Central  Office  (/) ),  as  well  as  in  the  county  registry,  are  applicable 
to  this  Act. 

(5.)  Priority  of  judgments  and  deeds. 

Under  the  old  law,  a  mortgagee  duly  registered  in  Middlesex 
was  not  bound  by  a  prior  judgment  not  registered  there  without 
actual  notice  {g) ;  but  he  was  bound  il  he  had  notice  of  it  {h). 
This  equity  was  merely  a  personal  equity  (t). 

A  mortgage  registered  in  the  county  prevails  over  an  earlier 
judgment  not  registered  there,  although  registered  in  the  Common 
Pleas  or  Central  Office  {j).  It  is  apprehended  that,  if  a  judg- 
ment and  execution  thereon  have  not  been  duly  registered  in  the 
Common  Pleas  or  Central  Office,  so  as  to  be  a  charge  on  the  land, 
no  notice  thereof  will  have  any  effect,  even  in  regard  to  lands  in  a 
registiy  county;  but  if  such  registry  in  the  Conmion  Pleas  or 
Central  Office  has  been  completed,  although  there  has  been  no 
r^;isti7  of  the  judgment  in  the  county  registry,  a  subsequent 
mortgagee  or  purchaser  with  notice  of  such  judgment  would  be 
postponed  to  the  judgment  as  before,  although  the  mortgage  or 
purchase  deed  were  duly  registered  in  the  county  registry. 

Under  2  &  3  Vict.  c.  11,  s.  5  (A),  an  old  undocketed  judgment,  2  &  3  Vict. 
if  duly  registered  under  1  &  2  Vict.  c.  110,  became  valid  against 
purchasers  or  mortgagees  without  notice  to  the  extent  which  a 
judgment  duly  docketed  under  the  old  law  would  have  been 
against  them  (/).  A  purchaser  from  the  mortgagee  of  the  judg- 
ment debtor  taking  with  notice  of  a  judgment  which  had  not  been 
icflistered  or  re-registered  in  the  Common  Pleas  Registry  within 

{I)  Guest  Y.  CowWxige  JR.  Co.,  6  £q.  Trappes,  3  Sim.  301 ;  Mobinson  v.  Wood- 

619.  icard,  sup. 

(e)  Sup.  p.  105.  (t)  Exp.  Allcard,  1  FonbL  Rep.  217 ; 

(/)  Sup,  p.  69.  Johnson  t.  Mokkworth,  sup. 

(^)  Stthinttm   v.    Woodward^  4  De  G.  {J)  WeaibrooJce  v.  Blythe,  sup. 

h  Sm.  662.     See  1  Sand,  on  Uses,  275,  (k)  Sup.  p.  108. 

ed.  4.  (0  I>oswell  v.  Reeee,  11  Jur.  N.  S.  764, 

(h)  Benham  t.  Keane,  sup. ;   Johnson  V.  C.  Wood. 
T.    Soldaw&rthj    sup.    108;     TuntaU  y. 
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five  years,  and  having  the  legal  estate,  was  held  not  to  be  affected 
by  such  judgment  (m). 

The  benefit  of  the  English  Registry  Acts  was  reserved  to  pur- 
chasers and  mortgagees,  and  did  not  include  judgment  creditors. 
Thus  an  unregistered  mortgage  before  1  &  2  Yict.  c.  110,  was  pre- 
ferred to  a  subsequent  judgment  registered  in  the  local  registry  («). 
But  the  Irish  Act  {o)  included  creditors  by  judgment,  recognizance, 
or  statute  (p). 

(6.)  Prioriti/ of  deeds  inter  se. 

Registered  instruments  have  priority  over  unregistered  instru- 
ments, though  of  an  earlier  date,  if  the  owTier  of  the  registered 
instrument  had  no  notice  of  the  earlier  unregistered  instrument  (q). 

A  registered  mortgage  by  a  settlor  is  preferred  to  a  prior  un- 
registered settlement,  and  to  an  appointment  under  a  power 
therein  (r). 

A  registered  assignment  does  not  make  effectual  an  unregistered 
lease  («) :  but  where  the  lease  is  registered,  and  so  prior  to  an 
earlier  unregistered  settlement,  the  assignment  of  the  lease,  though 
unregistered,  is  also  prior  to  the  settlement  (t). 

No  priority  will  be  gained  by  an  informal  registration  (u). 

The  registration  by  the  mortgagee  protects  the  equitable  title  of 
the  mortgagor,  and  prevents  the  lessee  of  the  former  from  claiming 
a  title  adversely  to  the  latter  (v). 

Subsequent  registered  incumbrancers  are  postponed  to  an  un- 
registered grant  of  annuities,  of  which  they  had  notice,  notwith- 
standing 18  &  19  Yict.  0.  15,  s.  12  {x). 

The  reason  of  this  effect  being  given  to  notice  is,  that  the  policy 
of  the  Registry  Acts  was  to  guard  against  prior  secret  conveyances, 
and  that  to  permit  a  person  to  defeat,  by  a  subsequent  registered 
conveyance,  a  prior  unregistered  conveyance  or  judgment,  of  which 
he  had  notice,  would  be  in  effect  to  legalise  fraud  (y). 


(m)  Benham  v.  Keane^  1  J.  &  H.  685; 
3  De  G.  F.  &  J.  318. 

(ft)  Cathrow  v.  Ede,  1  Sm.  &  G.  423. 

(o)  Irish,  6  Anne,  c.  2,  s.  4. 

{p)  Latouche  v.  Lord  Bumany^  1  Sch. 

&  Lef.  157. 

{q)  He  Wight's  Mtg,  Trusts,  16  Eq. 
41,  V.  0.  Malins;  CredlandY.  Totter,  18 
ib.  350,  V.  C.  Bacon ;  10  Ch.  8 ;  Rolland 
V.  Hart,  6  Ch.  678 ;  Wyatt  v.  Barwell, 
19  Ves.  435. 

(r)  Serafton  v.  Quiueey,  2  Ves.  S.  413. 


And  see  Warhurton  v.  Lovcland,  6  Bli. 
N.  R.  1;  2D.  &C.  480. 

(a)  Honeycomb  v.  Waldron,  2  Stra. 
1064;  Jack  v.  Armstrong,  1  Huds.  & 
Bro.  727. 

{t)   Warburton  v.  Loveland,  tup. 

(m)  Jack  V.  Armstrong,  sup. 

(r)  Bally,  Lord  Bivcrsda^e,  Beat.  5.50. 

(j)  Greaves  v.  Tojield,  14  Ch.  D.  5G3, 
C.  A.  reversing  Jessel,  M.  R. 

(v)  2  Dav.  Conv.  763,  ed.  3;  214, 
0.1.  4. 
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The  cases  are  dear  on  this  point  (2),  and  indeed  result  from  the 
piineiple  on  which  the  law  of  notice  itself  is  founded.  It  was, 
however,  justly  remarked  (a),  that  in  this  case  the  statute  must 
have  operation  at  law,  so  as  to  vest  the  estate  in  the  subse- 
quent purchaser,  but  subject  to  relief  in  equity ;  which  relief 
can  now,  under  the  Jud.  Act,  be  obtained  in  the  Queen's  Bench 
Division  (6). 

The  doctrine  extends  to  the  Irish  Acts  (c),  and  to  a  lessor  pro- 
ceeding in  ejectment  under  8  Geo.  I.  c.  2  (Ireland),  with  notice  of 
an  unregistered  mortgage  ((/). 

The  notice  must  be  actual,  clear,  and  distinct,  amounting  in  fact  ^^  ™'*^ 
to  fraud  {e) ;  suspicion  of  notice  is  not  sufficient  to  induce  the 
Court  to  break  in  upon  the  statute  (/).  Clear  constructive  notice, 
however,  as  notice  to  the  agent  of  the  purchaser  or  mortgagee  in 
the  same  transaction,  or  to  the  solicitor  of  the  client,  is  for  this 
purpose  regarded  as  actual  notice  to  the  purchaser,  mortgagee,  or 
client  himself  (g).  But  such  constructive  notice  o&^lis  pendens  is 
not  sufficient  (A),  nor  notice  of  a  tenancy  [%), 

As  to  statutory  restriction  on  constructive  notice,  see  {j), 

Kegistered  deeds,  conveying  the  legal  estate^  have  priority  over 
prior  registered  equitable  conveyances,  if  the  conveyance  with  the 
legal  estate  was  obtained  without  notice  of  the  prior  equitable 
assurance  (A-).  Both  being  registered,  the  legal  estate  prevails,  in  Notice  at 
the  absence  of  notice ;  seem  if  the  registered  incumbrancer  had 
notice  at  the  time  of  the  advance  (/) ;  but  notice  after  he  has 


(z)  Lord  Forbes  t.  Denitton^  1  Yes.  S. 
67 ;  4  Bio.  P.  C.  189 ;  Bladet  v.  B.  1 
Eq.  Ga.  Ab.  358 ;  SRne  v.  Dodd,  2  Atk. 
275;  LeNetey.LeN.  3  ib,  Qb2\BmheU 
T.  B,  1  Sch.  &  Lef.  103;  Biddulph  y.  SL 
J^kn,  2  a.  521 ;  JoUand  ▼.  Stainbridge,  3 
Yes.  478  ;  Wyaitv.  Bancell,  sup.;  Cheval 
T.  mekcU,  1  Stra.  664  (case  of  an  un* 
xegjatered  amraitj). 

(a)  Sag.  Y.  &  P.  984,  ed.  11 ;  Tunttall 
J,  TrappeSf  3  Sim.  301. 

(b)  36  &  37  Yict.  c.  66,  b.  24. 

{c)  Agra  Btmh  r,  Bany,  7  L.  B.  H. 
I«.135. 

(d)  BidduiphT,  SL  John,  tup, 

(e)  Joiland  t.  Slainbridge,  sup, ;  Wyatt 
T.  BaneeU,  mp, ;  Chadufick  t.  Turner,  1 
Gh.  310 ;  affiiming  11  Jar.  N.  8.  333, 
X.  B.   See  2  Day.  Cony.  764,  ed.  3. 

(/)  mm  y«  Lodd,  tup. 

C. — ^VOL.  I. 


{g)  Le  Neve  y.  Le  N.  Z  ib.  646,  666 ; 
Tuntttdl  y.  Trappet,  3  Sim.  307 ;  Bolland 
y.  Sart,  6  Ch.  678;  Marjoribanht  y. 
Hovenden,  Dza.  11,  and  see  Leuchom  y. 
MeCabe,  2  Ir.  Eq.  342,  and  Wortnald  y. 
Maitland,  36  L.  J.  Gh.  69 ;  13  W.  B. 
832 ;  6  N.  B.  218,  Y.  C.  Stnart ;  diasented 
from  in  Agra  Bank  y.  Barry,  tup. ;  Sag. 
Y.  &  P.  728,  ed.  14. 

(A)  Wyatt  y.  BarweU,  tnp. ;  Wallaee 
y.  Ihnegal,  1  Dr.  &  Wal.  461. 

(t)  Bopham  y.  Baldwin,  2  Jones,  Ir. 
Exo.  320. 

iJ)  Inf.  869. 

{k)  Moreeoek  y.  Biekent,  Anib.  678; 
Buttell  Boad  purehate  moneyt,  12  Eq. 
78,  Y.  C.  Malins ;  appealed  from,  bat 
oompromised,  ib.  86. 

(/)  Benham  y.  Keane,  tup. ;  Ford  y. 
White,  16  Beay.  120. 
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taken  hifl  fleourity  will  not  affect  him  (m),  although  reoeiyed  before 
registry  (n). 

Where  there  are  several  incumbrancers  in  a  certain  order  on 
property  in  a  regbtiy  county,  and  the  second  is  prior  to  the  first, 
but  postponed  to  the  third,  the  third  is  to  the  extent  of  the  interest 
of  the  second  paid  in  priority  to  the  first  (o) ;  the  second  carries  up 
the  third,  as  it  was  said  in  a  similar  case  in  Ireland,  '^  upon  its 
back"  (jo). 
lAnd  If  in  any  proceeding  under  the  Transfer  of  Land  Act,  1862, 

1862.  '   any  question  shall  arise  respecting  the  priority  of  any  charges  or 

incumbrances,  claims  or  interests,  it  shall  be  competent  to  the 
registrar  to  report  the  same  to  a  Judge  of  the  Chancery  Division, 
who  shall  have  power  to  summon  all  parties  entitled  to  attend  iiim, 
either  in  Court  or  at  Chambers,  and  to  decide  all  questions  touch- 
ing priority,  and  relative  to  the  rights  of  parties,  as  fully  as  if  they 
were  parties  to  a  suit  instituted  for  the  purpose  {q). 
lAnd  Subject  to  any  entry  to  the  contrary  on  the  register,  registered 

1875.  charges  on  the  same  land  shall,  as  between  themselves,  rank  accord- 

ing to  the  order  in  which  they  are  entered  on  the  register,  and  not 
according  to  the  order  in  which  they  are  created  (r). 


(7.)  Differmce  beticeen  the  English  and  Irish  Begistri/  Acts. 

It  may  be  proper  in  this  place  to  make  a  few  observations,  tend- 
ing more  particularly  to  distinguish  between  the  operation  of  the 
Registry  Acts  of  England  and  Ireland;  and  with  that  view  it 
may  be  first  remarked,  that  the  two  sets  of  Acts  agree  in  the  follow- 
ing respects,  viz.,  that  registry  itself  is  not  notice  (5) ;  that  deeds 
take  effect  inter  partes  and  their  representatives,  although  not 
registered  ;  for  the  Registry  Acts  do  not  make  registration  impera- 
tive, but  leave  it  at  the  option  of  the  parties ;  and  that  notice  of  a 
prior  unregistered  deed  will  prevent  the  priority  of  a  subsequent 
registered  deed  {t), 

(m)  E»9ex  v.  Baugh,  1  Y.  &  C.  0.  0.  (r)  38  &  89  Vicfc.  c.  87,  8.  28. 

620  ;  Ela$y  y.  Lutyens^  8  Ha.  169.  («)  As  to  England,  see  inf.  p.  116 ; 

(fi)  Ih,  and  Fidb.  Htg.   655,  ed.  3,  as  to  Ireland,  see  Bttshell  y.  B,  1  Soh. 

619,  ed.  4.  &  Lef.  103 ;  Latouehe  y.  Dunsanyf   ib. 

(0)  Benkam  Y.Keane,  IJ.  &  H.  685  ;  8  157 ;  Underwood  y.  Zord  Oourtaum,  2  i^. 

Be  G.  F.  &  J.  318;  and  Biehardi  y.  6i  ;  aixd  Fmtland  y.  Stokes,  2  B9,,&Be.eS. 

Jamea,  2  L.  B.  Q.  B.  285.  (0  As  to  Ireland,  see  Underwood  y. 

{p)  Qee  if\f,  "p.  116.  Oourtoum,  tup,;  Biddulph  y.  St.  John, 

{q)  25  &  26  Vict.  c.  58,  s.  92.  2  Soh.  &  Lef.  521. 
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Bat  as  between  two  registered  deeds  for  good  consideratioii  In  England. 
-without  notice,  this  difference  exists,  yiz.j  that  in  England,  a 
registered  deed  conveying  the  legal  estate  will  have  preference  over 
a  prior  registered  equitable  conveyance,  if  such  subsequent  con- 
veyance was  obtained  without  notice  of  the  prior  equitable  assur- 
ance {u)y  and  a  prior  legal  mortgagee  duly  registered,  advancing  a 
further  sum  without  actual  notice  of  ekpuisni  incumbrance  {x)^  or  an 
equitable  mortgagee  getting  in  the  legal  estate  without  notice  (y), 
may  tack  their  respective  securities,  although  the  mesne  iucum- 
brance  be  duly  registered. 

It  \b  the  f oUy  of  a  purchaser  or  mortgagee  to  advance  his  money 
without  having  previously  ascertained  whether  the  legal  estate  be 
outstanding  or  not ;  and  if  the  legal  estate  is  shown  to  be  out- 
standing, it  is  his  business  to  get  it  in,  or  give  proper  notice  of  his 
incumbrance.  If  he  neglect  so  to  do,  he  takes  the  consequences : 
— VigilantilmB  non  doftnieniibus  subveniunt  leges. 

But  a  legal  registered  mortgagee  cannot  set  up  an  unregistered 
charge  against  a  subsequent  registered  mortgage ;  the  unregistered 
charge  is  by  the  Act  fraudulent  and  void  against  the  latter  {z). 

In  Ireland,  however,  by  force  of  the  peculiar  wording  of  s.  3  In  Ireland. 
of  6  Anne,  c.  2  (Ireland)  (a),  and  not  because  registration 
amounts  to  notice  under  the  Irish,  any  more  than  it  does  under 
the  English,  Acts  (5),  a  prior  registered  deed,  although  only  a 
charge  (c),  and  even  registered  articles  of  agreement,  will  have 
preference  over  a  subsequent  deed,  although  it  be  a  conveyance  of 
the  legal  estate  without  notice  (d).  In  fact,  priority  is  according 
to  the  time  of  registration,  and  consequently  tacking  has  no  appli- 
cation (e). 

It  is,  however,  only  a  deed  above  exception  and  untainted  with 
fraud  which  will  acquire  priority  by  registration  (/). 

(m)  Mareeock  v.  JDieheM,  Amb.   678,       Simpson,  1  Br.  &  W.  486 ;  McNeill  t. 


mp.  118  {Jt). 

(x)  JBed/ard  ▼.  Baekhotue,  2  Eq.  Ca. 
Ab.  615. 

(y)  Catwr  y.  Cooley,  I  Cox,  182. 

(s)  CredUmdY.  Potter,  18  Eq.  350,  V. 
0.  Baoon ;  10  Ch.  8. 

(«)  1  Sch.  ft  Lef .  98. 

\h)  BfuheU  T.  B.  ib.  90 ;  Underwood  ▼. 
L9rd  Courtoum,  2  i3.  41 ;  Fmtland  t. 
Aol»,  2  Ba.  ft  Be.  75. 

{€)  BuskeU  T.  B.  sup. ;  Effrey, Dolphin, 
2  bIl  ft  Be.   290-^300;    Thompson  v. 


CahiU,  2  Bligh,  228 ;  Mill  v.  Eill,  3  H. 
L.  828. 

(rf)  BusheU  V.  B.  sup.;  Warburton  v. 
Zovelafid,  6  Bl.  N.  S.  1 ;  2  Bow  &  CI. 
480. 

{e)  BusheU  v.  B,  sup.;  Zatouehe  y. 
Bunsany,  sup.  See  Carlisle  v.  Whaley, 
2  L.  R.  H.  L.  391 ;  Tenison  v.  Sweeny, 
1  Jo.  ft  Lat.  710 ;  Molesworth  on  regis- 
tration in  Ireland,  32,  66. 

(/)  Underwood  y.  Lord  Courtoum,  sup. 
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HegiBtration 
not  notice. 


Irish  Judgments  do  not  reqoire  to  be  registered  under  the  Irish 

jndgmen  .      J^egistiy  Acts,  but  have  preference  according  to  their  date  of  entry 

over  all  subsequent  dedds  although  registered,  and  even  over  all 

unregistered  deeds,  although  prior  in  date ;  although  there  was  a 

difference  of  opinion  between  the  authorities  {g). 

Be^Btered  The  principle  is  familiarly  expressed  by  saying  that  the  re- 

np  iadgment    gistered  deed  carries  up  the  judgment  ^'  on  its  back "  (A).     A 

on  its  back,     gimiiar  conflict  of  claims  was  dealt  with  in  England  in  the  same 

way  (i). 

(8.)  Registration  is  not  notice. 

The  registration  of  a  deed  or  judgment  is  not  of  itself  notice  (A;), 
and  consequently,  if,  subsequently  to  an  assignment  of  a  mortgage 
which  is  registered,  payments  are  made  by  the  mortgagor  to  the 
mortgagee,  without  notice  of  the  registered  assignment,  they  must 
be  allowed  in  accoxmt  by  the  assignee  (/). 

The  same  doctrine  is  applicable  in  Ireland,  notwithstanding  the 
difference  between  the  Eegistry  Acts  of  England  and  the  Eegistiy 
Act  of  Ireland  (m) ;  the  latter  of  which  declares,  that  every  deed 
shall  be  effectual  according  to  the  priority  of  time  of  registering  the 
memorial. 

Lord  Eedesdale  remarked:  ''The  registry  is  considered  as  notice 
to  a  certain  extent;  no  person  thinks  of  purchasing  an  estate 
without  searching  the  registry ;  and,  if  he  searches,  he  has  notice ; 
but  I  think  it  cannot  be  notice  to  all  intents,  on  account  of  the 
mischief  that  would  arise  from  such  a  decision.  For,  if  it  is  to  be 
taken  as  constructive  notice,  it  must  be  taken  as  notice  of  every 
thing  that  is  contained  in  the  memorial ;  if  a  memorial  contains  a 
recital  of  another  instrument,  it  is  notice  of  that  instrument ;  if  of 
a  fact,  it  is  notice  of  that  fact."  His  lordship  ultimately  deter- 
mined that  the  plaintiffs  were  entitled  to  have  the  benefit  of  the 
articles  against  persons  claiming  by  virtue  of  a  subsequent  legal 


In  Ireland* 


Lord 
BedeBdale's 


{g)  Zatouehe  v.  lord  Dunsany,  1  Sch. 
&  Lef.  161,  and  D^Arey  v.  ChamherSy  ib, 
468. 

(A)  Sparrow  v.  Cooper,  1  Jones,  Ir. 
Exc.  72;  Molesworth  on  BegiBtratlon, 
69,  60 ;  Murtagh  t.  Ti»dall,  I  Flan.  & 
Kel.  20. 

(0  Sup,  p.  114. 

\k)  Bedford  v.  Baehhotm,  2  Eq.  Ca. 
Abr.  616,  pi.  12;  WrighUon  y.  Sudion,  2 
Eq.  Ca.  Abr.  609 ;  WxIUwm  t.  Sorrell, 


4  Ves.  389 ;  Witetnan  v.  Westland,  1  Y. 
&  J.  117;  Lane  t.  JackaoH,  20  Beav. 
635 ;  Simmone  v.  JP^ttit,  8  Jur.  209  ; 
Caior  v.  CooUy,  1  Cox,  182 ;  2  Burg«, 
C.  L.  838 ;  Brew  v.  Earl  of  Nbrbury, 
9  It.  Eq.  R.  171,  183 ;  MiU  v.  JBR/^,  3 
H.  L.  828 ;  Rutsell  Road  purehaee  mone^M^ 
12  Eq.  78,  y.  C.  MalinB. 

(/)  Willianu  t.  Sorrell,  eup. 

(m)  Irish,  6  Anne,  o.  2. 
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settlement,  under  the  pecnliar  wording  of  the  Aot  (n).  In  a  subse-  Lord 
quent  case  (o),  in  which  he  deoided  that  the  Irish  Registry  Act  views. 
wonld  not  permit  tacldng,  he  observed,  "  That  the  registry  is  to  be 
considered  as  notice  to  all  intents  and  purposes,  is,  I  think,  what 
one  wonld  not  be  inclined  to  hold  when  one  sees  the  effect  of  so 
considering  it ;  if  it  is  to  be  considered  as  notice  because  it  is  an 
intimation  of  the  existence  of  a  deed  put  upon  record,  it  must  be 
notice  of  eveiy  thing  in  that  deed,  for  a  party  would  be  bound  to 
inquire  after  the  contents  of  that  deed ;  if  it  be  notice,  it  must  be 
notice  whether  the  deed  be  duly  registered  or  not ;  it  may  be  un- 
duly registered ;  and  if  it  be  so,  the  Act  does  not  give  a  preference ; 
and  thus  this  construction  would  avoid  all  the  provisions  in  the  Act 
for  complying  with  its  requisites."  And  in  another  case  (^),  he 
observed,  ^^that  it  seemed  to  him  that  nothing  could  be  more 
mischievous  than  to  hold  that  the  putting  any  thing  on  the  registry 
is  notice,  within  the  meaning  of  the  word  notice  as  applied  to 
Courts  of  equity  in  such  cases." 

The  docketing  of  judgments  under  the  old  law  was  not  of  itself  Dobketing. 
notice  (^),  nor  is  registration  of  a  judgment  under  1  &  2  Yict.  c. 
110  (r). 

(9.)  Search  not  absolutely  necessary. 

A  piurchaser,  or  mortgagee,  is  not  bound  to  search  the  registry  («).  Search. 
Bnt,  if  he  searches,  notice  will  be  presumed  (t). 

Where  it  appears  that  an  incumbrancer  searched  the  register 
£rom  a  certain  date  only,  he  will  not  be  considered  to  have  had 
notice  of  any  of  the  contents  of  the  registry  prior  to  that  date ; 
though  sectts  where  a  general  search  is  admitted  or  proved  (u) ;  and 
a  puiGhaser,  or  mortgagee,  is  not  bound  to  make  inquiries  with  a 
view  to  the  discovery  of  unregistered  instruments  (a?). 

Searches  may  be  required  to  be  made  by  the  proper  officer,  and 
a  certificate  of  the  result  thereof  filed,  which  shall  be  conclusive  (y), 
and  protect  trustees  and  their  solicitors  (y). 

(»)  BmAea  t.  B,  1  Soh.  &  Lef .  103.  (f#)  Hodgson  y.  Dean,  2  S.  &  S.  222 ; 

{o)  Latomche  t.  Lord  Bmwmy,  aup.  Ford  y.  White,  16  Beav.  120 ;  TFrightson 

(p)    Underwood  y.   lord  Courtown,  2       y.  Sudeon,  tup;  Btuhelly,B.  tup,;  Lane 

BA.  &  Lef.  64.  y.  Jackeon,  sup,;  BoUand  y.  Hart,  6  Ch. 

{q)  2  Eq.  Ca.  Abr.  682,  note.  681. 

(r)  Bobinoon  v.  Woodward,  4  De  G.  &          {x)  Agra  Bank  v.  Barry,  7  L.  R.  H. 

8.  562.  L.  136,  per  Lord  Selbome. 

(«)  LamT.  Jaekmm,  20  Beay.  535.  (y)  OonyeTanoing  Aot,  1882,  45  &  46 

(4  ProeUrY,  Cooper,  2  Drew.  I.  Viot.  o.  89,  8.  2. 
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(10.)  Notice  of  decrees  and  orders. 

Decrees  and  As  respects  decrees,  rules,  and  orders,  for  payment  of  money — as 
they,  prior  to  1  &  2  Vict.  o.  110,  gave  merely  a  personal  right 
against  the  party  liable  to  pay,  it  is  clear  that,  until  registered  in 
the  Common  Pleas,  they  constituted  no  charge  on  his  land,  and 
would  be  rendered  inoperative  by  an  intermediate  alienation  of  the 
land  even  with  notice  {a). 

If  the  holder  of  the  decree,  &c.,  has,  at  the  time  of  registration 
of  his  decree,  &c.,  notice  of  the  intervening  alienation,  he  would  of 
course  be  bound,  but  it  is  submitted  that,  even  if  he  had  not 
notice,  his  registration  could  not  have  given  a  charge  upon  land 
which  the  debtor  had  aliened,  and  in  which  therefore  he  had  no 
interest  {b). 

(11.)  Indian  Registration  Acts, 

Under  the  Indian  Registration  Acts,  unregistered  deeds  have  no 
effect,  notwithstanding  notice  (c),  either  in  India  or  England  {d), 

(12.)  Summary  of  late  of  judgments. 

As  to  land  under  the  old  law  : — 

1.  A  judgment  duly  docketed  bound  subsequent  purchasers  and 
mortgagees  {e) : 

2.  Even  subsequent  purchasers  and  mortgagees  with  the  legal 
estate,  and  without  notice  (e) : 

3.  But  not  subsequent  purchasers  and  mortgagees  getting  in  a 
prior  outstanding  legal  estate,  and  without  notice  (e) : 

4.  A  judgment  not  dtdy  docketed  bound  purchasers  and  mort- 
gagees with  notice  (A). 

Under  the  present  law  : — 

1.  Judgments  entered  up  prior  to  the  23rd  July,  1860,  must 
have  been  registered,  or  re-registered,  within  five  years  last  pre- 
ceding, to  be  effectual  charges  under  1  &  2  Vict.  c.  110. 


(tf)  Zee  V.  Green,  6  De  G.  M.  &  G.  No.  XX.  of  1866 ;    Sickt  v.  Powell,  6 

166 ;  2  Jut.  N.  S.  170.  Ch.  743. 

(b)  JFMttcorlh  v.  Gaugain,  1  Ph.  728  ;  (rf)  Sicka  y.  Bowai^  tup. 

Benham  v.  Keane,  I  Jo.  &  H.  685.  (e)  Sup.  p.  66. 

(e)  Indian  Acts,  No.  XVI.  of  1864,  (A)  Sup.  pp.  67,  106. 
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2.  Notice  of  unregistered  judgments  is  not  binding  (t). 

3.  Judgments  entered  up  after  23rd  July,  1860,  and  before  29th 
July,  1864,  could  only  become  a  lien  on  land  by  a  writ  of  execu- 
tion being  registered :  but  such  lien  ceased  if  the  writ  was  not 
executed  within  three  calendar  months  from  registry,  imder  23  & 
24  Vict.  0.  38  (k). 

4.  Judgments  entered  up  after  29th  July,  1864,  must  be  enforced 
by  actual  delivery  of  the  land  under  a  writ  of  execution  duly 
registered,  and  by  sale  of  the  land  within  three  calendar  months 
from  the  registry  under  27  &  28  Vict.  c.  112  {I). 

Under  the  county  registries : — 

1.  A  judgment  registered  in  the  county  registries  is  prior  to  an 
unregistered  judgment,  even  with  notice  (m). 

2.  A  registered  mortgagee  is  postponed  to  a  judgment  not 
registered  in  the  county,  of  which  he  had  notice,  if  such  judgment 
is  duly  registered  in  the  Central  Office. 

3.  But  a  registered  mortgagee  is  not  bound  by  a  judgment 
r^;istered  neither  in  the  Central  Office,  nor  in  the  county,  even 
though  he  has  notice  of  it. 

(»)  8t^,  p.  109.  (/)  Sup,  pp.  71,  73. 

H)  Sup.  p.  70.  (m)  Sup.  p.  110. 
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(1.)  Statute  4  §•  5  JFm.  4'  M.  c.  20. 

Precedenoe  of  WiTH  the  exception  of  debts  due  to  the  Crown  upon  record,  or 
jndgmen  .  ^^  specialty,  or  to  which  particular  statutes  give  priority  of  pay- 
ment, judgments  are  entitled  to  precedence  over  all  simple  contract 
and  specialty  debts. 
4  &  6  Wm.  k  But  by  8.  3  of  4  &  5  Wm.  &  M.  c.  20,  no  undocketed  judgment 
had  any  preference  against  heirs,  executors,  or  administrators,  in 
the  administration  of  their  ancestors',  testators',  or  intestates' 
estates. 

Under  this  Act,  an  undocketed  judgment  ranked  only  as  a  simple 
contract  debt  (a). 

It  was  not,  however,  necessary  that  a  judgment  recovered  against 
executors  upon  a  debt  due  from  their  testator  should  be  docketed, 
in  order  to  give  preference  against  the  executors  in  the  administra- 
tion of  the  testator's  estate  (6),  since  the  above  mentioned  statute 
did  not  apply  to  a  judgment  of  this  kind  (6). 

(a)  ffiekey  v.  ffayter,  6  T.  R.  384;  ing  Same  y.  Shepherd,  26  Ij,  J,  Ch.Sl7; 

Steele  v.  Rarke,  1  B.  &  P.  807  ;   LatuUm  8  Jup.  N.  S.  806,  V.  0.  Stuart, 

v.   Ferffueeon,   3    Buss.    349  ;    Sail  ▼.  {b)  Gamt  y.   Taylor,  3  Soott  K.  R. 

Tapper,  3  B.  &  Ad.  656  ;  notwithstaad-  700 ;  3  Man.  &  G.  886 ;  2  Ha.  416. 


M.  0.  20. 


Sbct.  2. 


EFFECT  OF  CLOSING  THE  DOCKET. 
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(2.)  Effect  qfcloBing  the  docket. 

Neither  1  &  2  Vict.  c.  110,  nor  2  &  3  Vict.  o.  11,  contained  any 
provision  respecting  the  effect  of  undocketed  judgments  in  the  ad- 
ministration  of  assets,  and  the  result  of  closing  the  docket  was,  to 
revive  the  law  as  it  existed  prior  to  4  &  6  Wm.  &  M.  c.  20  ;  thus 
Tnalring  an  executor  liable  for  a  devastavit,  if  he  paid  a  simple  con- 
txaot  debt  before  a  judgment  debt,  even  though  he  had  no  actual 
notice  of  the  latter  {d) ;  but  this  omission  has  been  supplied  by  a 
recent  statute  {e). 


(3.)  Statute  23  8f  24  Vkt.  c.  38. 

Ss.  3  &  4  of  this  statute  («),  restored  to  heirs,  executors,  and 
administrators  in  the  administration  of  their  ancestors',  testators', 
and  intestates'  effects,  that  protection  against  unregistered  judg- 
ments, which  was  so  inadvertentiy  taken  from  them  by  the  closing 
of  the  docket  under  2  &  3  Vict.  c.  11  (/),  and  provided  for  the 
re-registration  as  against  them  of  judgments  every  five  years  {g). 
Since  this  statute,  judgments  unregistered  rank  as  simple  contract 
debts  (A). 

The  Act  applies  where  the  judgment  had  been  obtained  before,  if 
the  debtor  died  after,  the  passing  of  the  Act  (t). 

Judgments  against  executors  are  not  within  the  Act  {/} ;  and  such 
judgments,  though  not  registered,  have  priority  over  all  other 
creditors,  notwithstanding  32  &  33  Vict.  c.  46,  which  abolishes  the 
distinction  between  specialty  and  simple  contract  creditors  (k) :  but 
the  judgment  must  be  signed  before  the  administration  decree ; 
otherwise  all  the  debts  will  be  on  the  same  footing  (l) ;  nor  does 
23  &  24  Vict.  c.  38,  s.  3,  alter  that  law  (w). 

The  23  &  24  Vict.  c.  38,  s.  3,  is  not  retrospective  (w). 


(d)  2  Sannd.  9  o.  n.  e.  ed.  6 ;  Home  v. 
Shepherd^  tup.;  CorJUld  v.  MdOoeh,  10 
Jur.  575,  Pw.  Ot.  ;  FuUer  v.  Sedman, 
26  Bear.  600 ;  5  Jur.  N.  S.  1046 ;  JEvatu 
T.  WtUmmM,  2  Dr.  &  8m.  324  ;  11  Jar. 
K.  S.  256;  Kemp  t.  Waddingham^  1 
Ii.  R.  Q.  B.  855 ;  Jetminge  y.  Ittghtf^  38 
198. 

(#)  23  ft  24  Yiot.  o.  38. 

(/)  8.  3y  and  aee  FuOer  t.  Medman^ 

k;  and  p.  103. 

(^)  8.  4 ;  and  see  2  &  8  Yiofe.  o.  11, 
18  ft  19  Vict.  o.  15. 

(A)  WetUer  v.  2WrMr,  10  Jnr.  N.  8. 
147,  V.  0.  Wood ;  Re  Turner^  33  L.  J. 


Ch.  232 ;  12  W.  R.  337,  V.  C.  Wood ; 
Van  Gheluive  v.  Nerinekx,  21  Ch.  D.  189, 
Fry,  J. 

(t)  Kemp  y.  Waddingham,  sup, 

U)  Re  Righy,  33  L.  J.  Ch.  149, 
Jeesel,  M.R. ;  Smith  v.  Morgan ^  5  0.  P. 
D.  338,  J.  Lindley. 

{k)  Re  WiUiame'  estate,  15  Eq.  270, 
V.  0.  Wiokenfl. 

(0  Re  Stubbe*  estate,  8  Ch.  D.  154, 
Jessel,  M.B. 

(m)  Jennings  v.  Rigby,  sup, ;  TTallery, 
Turner,  sup, 

(ft)  Evans  y.  W%Uums,sup, 
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Decrees  and 
jadgmenta  on 
equal  footing. 


Injunction 

against 

creditozs. 


Foreign 
creditor. 


(4.)  Priority  against  executors. 

In  the  administration  of  assets  between  one  judgment  and 
another  obtained  against  the  testator,  precedence,  or  priority  of 
time,  is  not  material  so  far  as  regards  the  personal  estate.  The 
first  execution  will  be  preferred,  and,  before  execution,  the  executor 
may  pay  whom  he  will  first  (o).  There  is  no  difference  between 
judgments  in  the  High  Court  and  in  other  Coxirts  of  record  in 
this  respect  {p). 

In  a  suit  for  the  administration  of  assets,  where  the  creditors 
have  not  sued  out  execution,  the  judgments  are  satisfied  according 
to  their  actual  priority  in  point  of  time  {q). 

A  final  administration  decree  is,  with  respect  to  the  course 
of  administering  the  personal  assets  of  the  debtor,  equivalent  to  a 
judgment  at  law,  and  stands  ia  the  same  order  of  payment  (r);  and 
such  decree  for  administration  is,  like  a  judgment  at  law,  satisfied 
according  to  its  actual  priority  (s). 

A  contingent  decree  for  the  administration  of  the  debtor's  estate, 
made  before  the  sale  of  the  goods,  does  not  bar  the  creditor  of  his 
rights  {t). 

The  general  rule  is,  that,  after  a  decree  for  an  account  and  pay- 
ment of  debts  and  legacies,  the  executor  may  obtain  an  injunction 
to  restrain  proceedings  against  the  assets  by  a  separate  creditor,  or 
legatee  (w) ;  though  the  executor  will  not  be  protected,  if,  by  his 
pleading,  he  has  made  himself  personally  liable  (a?).  And  if  the 
judgment  is  obtained  before  the  decree,  the  creditor  will  not  be 
enjoined  from  prosecuting  his  legal  rights  (y). 

An  injunction  will  not  be  issued  to  restrain  a  foreign  creditor 
from  suing  in  a  foreign  jurisdiction  («),  although  the  foreign 
creditor  had  filed  a  claim  in  the  English  suit  but  withdrawn 
it  {z). 


(o)  Wentworth  Off.  Executor,  269,  ed. 

14. 

{p)  Wms.  Exors.  1001,  ed.  8. 

{q)  Botce  V.  Sant,  1  Dick.  160. 

(r)  Morrice  t.  Bank  of  England^  2 
Bro.  P.  0.  465 ;  8  Sw.  673 ;  Ahhia  v. 
Winter y  ih,  678,  n. ;  Ferry  v.  Fhelps,  10 
Ves.  34 ;  Dolland  v.  Johnson^  2  Sm.  & 
G.  301 ;  18  Jut.  767. 

(»)  Martin  v.  M.  1  Vee.  S.  211 ;  L$e 
V.  Par*,  1  Keen,  719. 


(t)  Rankeii  v.  Sarwood^  6  Ha.  216. 

(m)  Vernon  v.  TheUutm^  1  Ph.  466; 
Wms.  Ex.  1928,  ed.  8. 

(:i;)  Kent  t.  Fiekering,  6  Sim.  669; 
BurUs  Y.  Fopplewell,  10  ib.  383 ;  see  how- 
ever the  remarks  in  Wms.  Ex.  on  soch  a 
qualified  injunction,  p.  1933,  ed.  8. 

(y)  Lee  v.  Fark,  1  Keen,  714. 

(z)  ke  Boifte,  16  Ch.  D.  691,  V.  O. 
Malins ;  Oarron  Iron  Oo.  v.  Maclareny  6 
H.  L.  441. 


Sect.  4. 


AGAINST  EXECUTORS. 
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An  EngliRh  creditor  will  not  be  restrained  from  suing  a  cross 
action  in  a  foreign  countrj,  unless  the  defendant  proves  that  such 
action  is  vexatious  (a). 

Where  a  creditor,  obtains  judgment  against  the  executor,  and, 
on  the  same  day,  a  decree  is  made  for  the  administration  of  the 
testator's  estate,  the  judgment  creditor  comes  in,  pari  passu^  with 
the  other  creditors  (6). 

Where  the  judgment  has  been  obtained  against  the  executors, 
pending  an  administration  action,  but  before  decree,  the  creditor 
"will  not  be  deprived  of  the  fruit  of  his  diligence,  if  there  have  been 
great  and  inexcusable  delay  in  the  conduct  of  the  action  (c). 

An  attachment  in  the  Lord  Mayor's  Court  against  the  assets  of  Lord  Mayor's 
a  deceased  debtor  does  not,  however,  give  any  priority  over  the 
other  creditors  {d) ;  nor  does  a  judgment  in  the  same  Court  against 
a  garnishee  entitle  the  plaintiff  to  rank  as  a  judgment  creditor  in 
the  administration  of  the  garnishee's  assets  {e). 

^Foreign  judgments,  not  being  of  record  in  England,  can  only  be  Foreign 
treated  as  simple  contract  debts  (/).  So,  where  a  person  deceased  ^"  ^™^ 
died  domiciled  in  Ireland,  leaving  property  in  Ireland  and  England, 
and  the  same  executors  in  both  countries,  it  was  held  that  an  Irish 
judgment  had  priority  over  English  simple  contract  creditors 
against  Irish  property  remitted  to  England  by  the  executors,  and 
being  there  administered  {g). 

The  legal  personal  representative  in  the  place  of  domicile  is  Foreign 
entitled  to  assets  in  foreign  jurisdictions  (A),  and  the  next  of  kin  "*®**- 
cannot  make  any  claim  against  the  assets  except  through  such 
representative  (A). 

The  priorities  of  creditors  are  regulated  by  the  domicile  of  the 
testator,  though  the  personal  assets  may  be  situate  and  adminis- 
tered in  another  country  {%), 

Judgment  by  default  against  an  executor,  in  respect  of  his  tes-  Judgment  by 
tator's  debt,  is  an  admission  of  assets,  and  biuds  the  executor's  own  ^^^. 
real  and  personal  estate,  as  fully  as  if  it  were  his  own  debt.   There- 


(«)  Hyman  t.  Eelm,  24  Ch.  D.  531, 
O.  A. 

{h)  Fm-ker  y.  Bingham,  33  Bear.  536 ; 
JSmmm  ▼.  Stuhhsy  8  Ch.  B.  154,  Jessel, 

H.R. 

(<r)  ZarkiM  v.  Faxton,  2  Beay.  219. 
[i)  Bedhead  Y,  Weltotty  29  i^.  521. 
\e)  HoU  V.  Murray,  1  Sim.  485 ;  Firii. 
Htg.  673,  ed.  3. 

(/)  SarrU  T.  Saunders,  4  B.  &  Or. 


411 ;  Doufflas  y.  Forrest,  4  Bing.  686 ; 
Sail  y.  Odber,  11  East,  118,  126. 

(^)  Cook  Y.  Oregson,  2  Drew.  286.  But 
see  Reynolds  y.  Lewis,  29  L.  J.  Gh.  296, 
V.  0.  Stuart. 

(A)  Enohin  y.  Wylie,  10  H.  L.  1 ; 
Fames  v.  Haeon,  16  Ch.  D.  407,  Fry,  J., 
afiPd.  18  ib,  347,  C.  A. 

(0  Wilson  y.  Lady  JHmsmy,  18  Beay. 
293  ;  18  Jut,  762. 
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fore,  where  an  executor  allowed  judgment  to  go  by  default,  In  an 
action  againfit  him  as  executor,  the  judgment  creditor  was  held 
entitled  to  priority  over  a  subsequent  judgment  obtained  against 
the  executor  for  a  personal  debt  of  his  own  {k). 


S.  87. 


S.  163. 


S.  201 
in  an  nn- 
regifltered 
company. 


Judffment 
creditor  when 
restrained. 


(5.)  Execution  qfjudgmenta  in  mnding  up. 

By  B.  87  of  the  Compaoies  Act,  1862  (/),  when  an  order  has 
been  made  for  winding  up  a  company,  no  suit,  action,  or  other 
proceeding,  shall  be  proceeded  with,  or  commenced,  against  the 
company,  except  with  the  leave  of  the  Court,  and  subject  to  such 
terms  as  the  Court  may  impose. 

By  s.  163  of  the  same  Act,  any  attachment,  sequestration, 
distress  or  execution,  put  in  force  against  the  estate  or  effects 
of  the  company,  after  the  commencement  of  the  winding  up,  are 
declared  void  to  all  intents. 

Ss.  87  and  163  must  be  read  together;  the  latter  does  not 
apply  where  leave  has  been  given  under  the  former  (w).  Leave 
may  be  given  to  proceed  with  the  action  to  judgment,  but  the 
judgment  not  to  be  put  in  force  against  the  assets  of  the  company 
without  further  leave  (w). 

By  s.  201  thereof,  the  Court  may,  at  any  time  after  the  pre- 
sentation of  a  petition  for  winding  up  an  unregistered  company 
and  before  an  order,  upon  the  application  of  any  creditor,  restrain 
further  proceedings  in  any  action,  suit,  or  proceeding,  against  any 
contributory  of  the  company,  or  against  the  company,  upon  such 
terms  as  the  Court  thinks  fit. 

Under  these  sections,  execution  upon  a  judgment  cannot  be 
effected  without  leave  of  the  Court,  subject  to  its  discretion  (o). 
They  apply  to  an  unregistered  company,  not  being  wound  up  (p). 

A  judgment  creditor,  who  has  seized  goods  of  the  company 
before  presentation  of  the  petition,  will  not  be  restrained  (^), 
unless  there  is  reason  to  doubt  the  bonafidea  of  the  transaction  (r). 


{k)  Rock  V.  Leighton,  1  Salk.  310 ;  see 
Ranuden  v.  Jackson,  1  Atk.  293  ;  Erving 
T.  Feteri,  3  T.  B.  686;  Re  Eiggini" 
truttt,  2  GifP.  662 ;  7  Jur.  N.  S.  403. 

(/)  26  &  26  Vict.  c.  89. 

(w)  Re  Exhall  Coal  Co,  4  De  G.  J.  & 
8m.  377  ;  12  W.  B.  727 ;  10  Jur.  N.  8. 
676  ;  4  N.  B.  127. 

(n)  United  JBnglUh,  ie.  Co.  6  Eq.  300, 
V.  0.  8tuart. 


(o)  Backl.  Co.  Acts,  199,  ed.  2  ;  185, 
ed.  3. 

(p)  Rudow  V.  Great  Rritain,  ^e.  Soe.  17 
Oh.  D.  600,  C.  A. 

(q)  Great  Ship  Co,  4  De  G.  J.  &  Sm. 
63  :  10  Jur.  N.  8.  3  ;  33  L.  J.  Oh.  245; 
3  N.  B.  181 ;  12  W.  B.  139. 

(r)  Ferkim'  Reach  lead  Mining  Cb.  7 
Ch.  371,  y.  C.  Bacon. 


Swji.  6.       EXECUTION  OF  JUDGMENTS  IN  WINDING  UP. 
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A  gamifihee  order  against  the  moneys  of  the  company  in  the 
hands  of  their  banker  is  not  within  these  sections  (s). 

In  the  absence  of  any  unfair  conduct,  the  judgment  creditor, 
who  has  sued  out  execution,  will  obtain  leave  to  proceed  (t) ; 
especially  where  execution  would  have  been  effected,  but  for  resis- 
tance made  to  the  sheriff's  officer  {u) ;  but  not  where  proceedings  in 
the  action  had  been  merely  delayed  by  applications  for  indidgence 
made  by  the  company  (x). 

Where  the  sheriff  had  seized,  but  not  sold,  the  goods,  the  sale 
was  restrained :  but  the  judgment  creditor  was  declared  to  have 
the  same  rights  in  the  proceeds  of  sale  by  the  liquidator,  as  if  the 
sale  had  been  made  by  the  sheriff  (y) ;  but  qiusre  these  oases ;  it 
does  not  appear  what  right  a  company  has  to  special  indul- 
gence (s). 

If  the  goods  seized  are  far  above  the  amount  of  the  debt,  the 
liquidators  will  be  ordered  to  pay  the  debt  (a). 

A  creditor  of  a  company,  on  the  day  on  which  a  winding-up 
order  was  made,  obtained  a  judgment  against  the  company,  and 
issued  SLji.fa.y  which  he  subsequently  delivered  to  the  sheriff  for 
execution ;  the  Court,  on  the  application  of  the  official  liquidator, 
restrained  further  proceedings  (i). 

Execution  upon  a  judgment,  obtained  after  the  presentation  of 
the  petition,  but  before  the  order,  was  restrained  (c) ;  similarly 
where  the  judgment  was  obtained  after  the  commencement  of  a 
voluntary  winding  up  (rf). 

A  creditor,  who  signed  judgment  after  notice  of  a  voluntary 
winding  up,  was  restrained  from  issuing  execution  {e). 


(t)  JJniUd  English,  ^e,  Co.  Exp.  HatC' 
kirns,  3  Ch.  787. 

(0  London  Cotton  Co.  2  Eq.  63,  Y.  C. 
l¥ood. 

(m)  lb.  Dublin  Exhibition  Paiaee,  ^e. 
Co.,  2  Ir.  Eq.  158. 

{x)  Unioersal IHsinfsetor Co.20lki.  162, 
JeflBely  M.  B. ;  Imperial  Steam,  ^.  Co.  16 
W.  B.  689  ;  87  L.  J.  Oh.  617  ;  18  L.  T. 
S90;  Ee  Vron  Colliery  Co.  20  Oh.  D. 
442,  0.  A.,  doubting  E^.  Railway  Steel, 
%e.  Co.  8  Ch.  D.  183,  Y.  C.  HaU; 
re  Eiehards  ^  Co.  11  Ch.I>.  676,  Fry,  J.; 
and  Ee  Bastow  #  (^.  4  Eq.  681,  Y.  C. 
JCalins. 

(y)  Pku'yn'Mhowys  Coal  Co.  4  Eq. 
689,  Y«  0.  Halins ;  Hill  PiMery  Co.  1 
Eq.  649,  H.  B. 


{z)  Buckl.  208,  ed.  4  ;  Millwood  Coll. 
Co.  24  W.  E.  898,  C.  A. 

(a)  Re  WitJiemsea  Briektcorks,  16  Ch. 
D.  337,  C.  A. 

(*)  Re  The  Waterloo  Life,  %e.  Insurance 
Co.  (No.  2),  31  Boav.  689;  11  W.  B. 
160. 

(<?)  Ra  Dimson's,  %e.  Co.  19  Eq.  202, 
Y.  C.  Malins. 

(d)  Poole  Fxrebriek,  %e.  Co.  17  Eq. 
268,  M.  B. ;  Keynsham  Co.  33  Bear. 
123 ;  9  Jut.  N.  S.  886 ;  Life  Association 
of  England,  34  L.  J.  Ch.  64,  M.  B. ; 
Peninsular,  ^e.  Co.  36  Beay.  280;  and 
see  Exp.  Leviek,  6  Eq.  69,  Y,  0.  Stuart. 

(e)  Sablonih-e  Hotel  Co.  3  %b.  74,  Y.  C. 
Stuart. 
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Cbap.  13. 


*'  Put  in 
force." 


Distress  for 
rent. 


Where  the  writ  of  execution  was  put  into  the  hands  of  the 
sheriff  before,  hut  the  goods  were  not  taken  till  after,  the  winding 
up  order,  it  was  held,  that  the  execution  was  not  ^'  put  in  force  " 
before  the  winding  up  (/).  But  where  the  execution  is  perfected 
by  seizure  before,  a  sale  after,  the  commencement  of  the  windings 
up  is  not  a  "  putting  in  force  "  (g). 

As  to  the  meaning  of  the  word  '^  void,"  in  s.  163  see  (A). 

In  the  absence  of  special  circumstances  in  favour  of  the  execu- 
tion creditor,  the  Court  regards  the  object  of  the  winding  up  acts, 
I.  e.f  an  equal  distribution  among  the  creditors  (t) ;  for  which  reason 
ss.  87  and  163  are  confined  to  proceedings  by  a  creditor  of  the 
company  against  the  goods  of  the  company  (A-). 

Under  s.  163  a  distinction  is  to  be  drawn  in  regard  to  distress 
between  rent  accrued  before  the  winding  up  order  and  that 
which  accrues  afterwards.  The  landlord  cannot  distrain  for  rent 
accrued  before  the  winding  up  of  the  company,  if  provable 
against  the  assets  {f),  notwithstanding  a  proviso  for  re-entry  in 
the  lease  (m). 

But  if  the  landlord  is  not  a  creditor  of  the  company,  as  for 
instance,  where  the  company  is  an  under-tenant,  through  a  mesne 
lessee,  the  section  does  not  apply,  and  the  right  of  distress  re- 
mains {n) ;  and  this  was  so  held  in  a  case  where  the  landlord  had 
accepted  a  promissory  note  of  the  company  as  collateral  security  (o). 
And  if  the  lease  contains  a  proviso  for  re-entry,  the  landlord  is 
entitled  to  be  put  in  possession  without  an  action  (/?),  though  no 
rent  accrued  after  the  winding  up  (/?). 

Where  the  power  of  distress  exists,  the  goods  of  the  company  on 
the  premises  may  be  distrained  as  those  of  any  other  stranger  (A-), 
and  the  right  of  distress  also  exists  where  the  lease  is  to  trustees  for 
the  company  («) .    Similarly  an  owner  of  tithes,  not  being  a  creditor. 


(/)  London  ^  Devon  BUouit  Co,  12  ih. 
190,  v.  C.  Malins. 

{(f)  Great  Ship  Co,  4  De  G.  J.  &  Sm. 
63,  68 ;  10  Jur.  N.  S.  8 ;  33  L.  J.  Ch. 
246 ;  3  N.  S.  181 ;  12  W.  E.  139. 

(A)  Sank  of  ffinduiian,  3  Ch.  129  ; 
Foole  Firebrick,  ie.  Co.  17  Eq.  268,  M.  B. 

(i)  Smith  Fleming  #  Co,*t  can,  1  Oh. 
638,  646,  L.  J.  Tomer. 

(k)  Lundy  Granite  Co,  6  Ch.  462. 

(t)  Coal  CoMumere*  Assoc,  4  Ch.  D. 
626,  v.  C.  Malins;  Thomas  y.  Fatent 
Lumite  Co,  17  Ch.  D.  260,  0.  A. 


(m)  N.  Yorkshire  Iron  Co,  7  Ch.  D. 
661,  V.  C.  HaU. 

(n)  Lundy  Granite  Co.  sup,;  Feyent 
United  Service  Stores,  8  Ch.  D.  616, 
0.  A. ;  Carriaye  Co'Operative  Assoc,  23 
Ch.  D.  154,  Fry,  J. ;  Traders  If,  Stafford- 
shire Co.  19  Eq.  60,  M.  B. 

(o)  Carriaye  Co-operative  Assoc,  sup. 

(p)  General  Share,  %e.  Co,  v.  Wetley 
Brick,  ^c,  Co,  20  Ch.  D.  260,  0.  A. ;  8. 
Kensinyton  Co-operative  Stores,  17  Ch.  D. 
161,  Yrj,  J. 

(«)  ExhaUMininy  Co.  13  W.  B.  219 ;  11 
L.  T.  681 ;  31  L.  J.  Ch.  123. 
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retains  his  right  of  distress  {t).  The  landlord,  if  a  creditor,  must 
prove  as  such  for  so  much  of  the  rent  as  was  due  at  the  time  of  the 
irinding  up,  the  rent  being  apportionable  under  33  &  34  Yict. 
c.  35  (ti).  As  to  so  much  of  the  rent  as  accrued  after  the  winding 
up,  if,  after  notice  from  the  landlord,  the  liquidator  continues  to 
occupy  the  land  for  the  purpose  of  carrying  on  the  business  of  the 
company,  the  landlord  is  entitled  to  be  paid  in  full  in  priority  to  the 
other  creditors  {x)y  and  may  distrain  for  the  same  (^),  though  it  is 
rent  payable  in  advance  (2).  But  where  a  liquidator  entered  only 
for  the  purpose  of  selling  the  plant  (a),  or  where  the  office  was  not 
retained  for  the  business  of  the  company  (b),  a  distress  for  subse- 
quent rent  was  not  allowed. 

An  execution  avoided  by  this  section  is  wholly  void ;  it  leaves 
no  interest  in  the  creditor  which  he  can  set  up  against  other 
persons— e.^.,  an  unregistered  bill  of  sale  holder  (<?). 

Where  the  occupation  of  the  company  in  liquidation  had  not  Rates  and 
been  beneficial,  an   application  for  payment  of  rates  and  taxes 
in  full  was  refused  (rf).    There  is  no  priority  for  rates  due  before 
the  winding  up  {e). 

The  Grown  is  not  mentioned  in  the  Act,  and  consequently  all  Crown. 
rights  of  the  Crown,  whether  for  income  tax  or  Queen's  taxes, 
and  whether  by  way  of  distress  or  priority  of  payment,  remain 
tmaffected  (/). 


(0  T^imsaren  Coal  Co.  W.  N.  1876, 
214,  Jeoel,  K.  R. 

(«}  Ketuington  Co-operative  Stores,  sup.; 
Swansea  Bank  t.  Thomas,  4  Ex.  D.  94  ; 
Mopkinson  t.  Zoverinff,  11  Q.  B.  D. 
92,8. 

(x)  JU  SilhsUme  Iron  Co.  17  Ch.  D. 
158,  Fry,  J. ;  Exp.  Seymour,  W.  N. 
1881—69,  Fry,  J. 

(y)  Zundy  Granite  Co.  tup. ;  Re  N. 
Yorkshire  Iron  Co.,  sup. 

(x)  JExp.  Kale,  1  Ch.  D.  286,  C.  J. 


{a)  Re  Oak  Hts  CoUiery,  21  Ch.   D. 
322,  C.  A. 
{h)  Frofteu  As9oe.  Co.  9  Eq.  870,  H.  B. 


{e)  Re  Artistic,  ^e.  Co.  21  Ch.  D.  510, 
C.  A. 

(rf)  Re  West  Hartlepool  Iron  Co.  34  L. 
T.  N.  S.  668,  V.  C.  Bacon ;  Re  WaUon, 
Kipling  #  Co.,  23  Ch.  D.  600,  B:ay,  J. 

\e)  Albion  Steel  #  Wire  Co.  7  Ch.  D. 
647,  Jessel,  M.  B. ;  Printing,  ^e.  Co.  8 
Ch.  D.  635,  Jessel,  M.  B. ;  qu.  Norton 
Iron  Co.  26  W.  B.  53,  Jessel,  M.  B. 

(/)  Buckley,  188,  ed.  3;  211,  ed.  4 ; 
Henley  #  Co.  9  Ch.  D.  469 ;  26  W.  B. 
885,  C.  A.;  English  Joint  Stock  Rank, 
W.  N.  1866—199,  V.  C.  Wood  ;  Regent 
United  Service  Stores,  38  L.  T.  130,  V.  C. 
Malins,  not  law. 
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6.  Judgments  under  warrant  of  attorney  in  insolvency  and 

judgments  in  bankruptcy 133 

6.  Ifeic  security  after  discharge  in  bankruptcy      .         .     .     134 

7.  Fraudulent  agreements  with  creditors  .         .         .         .136 

(1.)  Law  before  18f2  Vict.  c.  110. 

The  bankrupt  laws  before  1  &  2  Viot.  c.  110,  provided  generally 
that  judgment  creditors  should  only  come  in  rateably  with  the 
other  creditors ;  and  no  judgment  creditor  acquired  a  preference  in 
bankruptcy,  imless  execution  had  been  sued  out  before  the  issuing 
of  the  fiat,  or  adjudication  (a). 

And  thus  judgments,  notwithstanding  their  general  lien  (6), 
were  reduced  to  a  level  with  the  other  debts.  This  was  subject  to 
the  right  of  a  mortgagee  to  tack  a  judgment,  upon  which  execution 
had  not  been  sued  out  (c). 

Formerly,  questions  arose  as  to  the  effect  of  judgments  upon  the 
bankruptcy  of  a  vendor  before,  or  after,  conveyance  (rf) ;  but  these 
questions  cannot  arise  now,  as  there  must  be  actual  execution  on 
the  judgment  before  the  bankruptcy. 

(2.)   Under  1  8f  2  Vict.  c.  110,  and  subsequent  statutes. 

Under  1  &  2  Vict.  c.  110,  s.  13,  however,  a  registered  judgment 
was  made  a  specific  charge :  but  no  preference  was  gained  in 

(a)  Dart  &  Barb.  460,  ed.  6,  and  caaes  (d)  Baldwin  r.  Seleher,  1  Jo.  &  Lat. 

in  note  {b) ;    Orlehar  v.  Fletcher^  1  P.  18,  26  ;  Sharp  v.  Rhoadtt,  2  Boee,  192  ; 

Wms.  737.  WUlock  v.  Dargan^  1  Ir.  Ch.  39 ;   WhiU 

{b)  Sup,  p.  52.  V.  Bayhr,  4  Dr.  &  W.  297 ;  Sag.  V.  & 

{e)  See  inf,  p.  880.  P.  604,  ed.  14. 
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reepect  of  a  judgment  charge  in  case  of  the  bankruptcy  of  the  judg-  Under  i  &  2 
ment  debtor,  unless  the  judgment  had  been  entered  up  at  least  a 
year  before  the  bankruptcy ;  but,  if  so  entered  up,  the  registration 
might  have  been  delayed  until  shortly  before  the  bankruptcy  {e). 

The  lien  was  ejSectual,  although  the  judgment  was  entered  up  Warrant  of 
under  a  warrant  of  attorney,  and  although  not  followed  by  execu- 
tion within  the  exception  of  s.  184  in  B.  A.  1849  (/),  the  law 
as  laid  down  in  re  Perrin  {g)  being  inapplicable. 

And  the  lien  of  the  judgment  creditor  was  effectual  in  bank-  Acts  of  i860 
ruptcy,  under  the  Act  of  1860  (A)  and  the  Act  of  1864  (t),  if  the  ^  ^^^*' 
requirements  of  those  Acts  had  been  complied  with  {k), 

(3.)  Secured  creditors  under  B.  A.  1883. 

Judgment  creditors  are  secured  creditors  in  bankruptcy,  and 
have  a  lien  on  land  in  priority  to  other  creditors,  in  case  of 
judgments  subject  to  1  &  2  Vict.  c.  110,  if  re-registered  under 
2  &  3  Vict.  0,  11,  s.  4  (/) ;  in  case  of  judgments  subject  to  23  &  24 
Vict.  0.  38,  if  the  writ  of  execution  is  duly  registered  and  pro- 
oeeded  with  thereunder ;  and  in  case  of  judgments  subject  to  27  & 
28  Vict.  c.  112,  if  the  land  has  been  actually  delivered  in  execu- 
tion, and  registration  effected,  prior  to  the  order  of  adjudication  (m). 

Provided  that,  where  execution  is  necessary,  the  seizure  is  without 
notioe  by  the  judgment  creditor  of  the  presentation  of  any  bank- 
ruptcy petition  by  or  against  the  debtor,  or  of  the  commission  of 
any  avaLLable  act  of  bankruptcy  by  the  debtor  (n). 

The  provision  in  1  &  2  Vict.  c.  110,  s.  13,  requiring  the  entry 
of  the  registered  judgment  for  a  year  before  the  bankruptcy,  in 
Older  to  effectuate  the  lien  (o),  is  practically  abrogated ;  for,  since 
the  Acts  of  1860  and  1864,  the  lien  is  effectual  upon  execution 
and  registry  of  the  writ,  and  such  execution  may  issue  at  any  time 
after  entry  of  the  judgment. 

Ab  to  the  rights  of  secured  creditors  generally,  see  p.  379,  infra. 


(#)  Exp.  Boyle,  3  De  Qt,  H.  &  G.  615, 
630;  17  Jnr.  979. 

if)  12  &  13  Vict.  0. 106 ;  repealed  by 
32  k  33  Vict.  o.  83,  Sohed. ;  JSotkam  y. 
Somemlle,  9  Bear.  63 ;  £xp,  BoyUy  mp,; 
JSMnscn  r.  Bedger,  17  Sim.  183 ;  14  Jnr. 
784 ;  Bee  Marruon  t.  FenneU,  4  Jur. 
K.  8.  682,  V.  C.  Stuart. 

(^)  2  Dr.  &  W.  147. 

(A)  23  &  24  Vict.  o.  38. 

(i)  27  &  28  Vict.  c.  112. 

C. — VOL.  I. 


(At)  %?.  pp.  70,  71. 

(Q  JExp,  Boyle,  t^*/  Bohineon  y. 
Hedger,  sup,  ;  Hotham  y.  Somerville,  9 
Beay.  63. 

(m)  Haiton  y.  Haywood,  9  Ch.  229 ; 
Exp,  Evans,  11  Ch.  D.  691,  G.  J.  Bacon ; 
and  see  sup.  p.  72. 

(m)  B.  a.  1883,  8.  46,  Bub-s.  1. 

(o)  See  Harrison  y.  Fennell,  sup.  ; 
Robinson  y.  Hedger,  sup. 
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(4.)  Execution  of  judgments  under  B.  A.  1883. 

In  case  of  execution  of  a  judgment  under  s.  9  of  B.  A.  1883, 
by  which  the  rights  of  "  a  secured  creditor  "  are  preserved,  there 
must  be  seizure  and  sale  of  the  goods  before  notice  of  the  pre- 
sentation of  any  bankruptcy  petition  by  or  against  the  debtor, 
or  of  the  commission  of  any  available  act  of  bankruptcy  by 
hjm{p). 

After  the  adjudication  is  anniilled,  the  rights  of  the  execution 
creditor  are  revived  (q). 

In  a  composition  the  security  of  the  judgment  creditor  by 
seizure  is  not  affected  by  the  subsequent  resolution  for  the  com- 
position approved  by  the  Court  (r) ;  there  is  no  relation  back  («) ; 
thus  execution  levied  on  the  goods  of  a  compounding  debtor 
between  the  two  meetings  which  resulted  in  the  resolution  for  a 
composition,  is  valid  (t) :  but  deliveiy  of  the  writ  to  the  sheriff  is 
not  sufficient  (ti). 

Where  a  compounding  debtor  is  adjudicated  a  bankrupt  under 
the  discretion  of  the  Court,  whether  the  title  of  the  trustee  in 
bankruptcy  relates  back,  quwre  {v). 

Where  a  creditor  has  issued  execution  against  the  goods  or 
m^tonnder  lands  of  a  debtor^  or  has  attached  any  debt  due  to  him,  he  shall 
^teJ^^t^  ^^^  ^  entitled  to  retain  the  benefit  of  the  execution  or  attachment 
against  the  trustee  in  bankruptcy  of  the  debtor,  unless  he  has 
completed  the  execution  or  attachment  before  the  date  of  the 
receiving  order,  and  before  notice  of  the  presentation  of  any  bank- 
ruptcy petition  (a?)  by  or  against  the  debtor,  or  of  the  commission 
of  any  available  (y)  act  of  bankruptcy  by  him  («). 

For  the  purposes  of  this  Act,  an  execution  against  goods  is  com- 
pleted by  seizure  and  sale ;  an  attachment  of  a  debt  is  completed 
by  receipt  of  the  debt  (a) ;  and  an  execution  against  land  is  com- 
pleted by  seizure,  or,  in  the  case  of  an  equitable  interest  by  the 
appointment  of  a  receiver. 


Sestriotion 
of  rights  of 


8.45. 


{p)  B.  A.  1883,  8.  46 ;  for  the  oases 
under  B.  A.  1869,  see  JEay).  WlUiamty  7 
Ch.  314 ;  SHaier  t.  Finder,  6  L.  B.  Exc. 
228 ;  affirmed  7  i^.  96  ;  disoussmg  £scp. 
Tenets,  10  Eq.  419,  C.  J.  Bacon ;  and  see 
JB^.  Bailey,  18  ib,  818,  0.  J.  Baoon. 

is)  Crew  T.  Terry,  2  0.  P.  D.  403. 

(r)  B.  A.  1883,  s.  18,  sab-ss.  7,  8. 

(<]  Exp.  Janet,  10  Gh.  663;  JExp. 
Maelaren,  16  Gh.  D.  534,  C.  A. 

if)  Exp.  Maelaren,  tup. 


(w)  Me  Balbimie,  3  Ch.  D.  488,  C.  A. ; 
Ee  Zetois,  ib.  113,  C.  J.  Baoon. 

(f;)  Exp.  CharUm,  6  ih.  46,  0.  A. 

\x)  See  Lueat  v.  Dicker,  6  Q.  B.  D. 
84,  C.  A. ;  Hacking  y.  Aeraman,  12  M. 
&  W.  170 ;  Evant  t.  E[aUam,  6  L.  R. 
Q.  B.  713. 

(y)  W'  p.  437. 

(s]  B.  A.  1883,  s.  46. 
(a)  See  Exp.  Pillert,  17  Gh.  D.  663, 
C.  A. 
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Wliaie  the  goods  of  a  debtor  are  taken  in  execution,  and  before  Duties  of 
the  sale  thereof  notice  is  served  on  the  sherifiE  that  a  receiving  goods  taken 
Older  has  been  made  against  the  debtor,  the  sherifE  shall,  on  "^execution. 
request,  deliver  the  goods  to  the  official  receiver  or  trustee  under 
the  order,  but  the  costs  of  the  execution  shall  be  a  charge  on  the 
goods  so  delivered,  and  the  official  receiver  or  trustee  may  sell  the 
goods  or  an  adequate  part  thereof  for  the  purpose  of  satisfying  the 
ohaige(i). 

The  execution  is  not  protected,  although  the  sale  has  been 
delayed  by  an  injunction  in  bankruptcy  (c). 

Where  an  execution  creditor  has  seized  goods  subject  to  an 
unregistered  bill  of  sale,  and  the  debtor  becomes  bankrupt,  the 
title  by  relation  of  the  trustee  overrides  the  execution  as  if  it  never 
existed  (d) ;  and  if  the  bill  of  sale  holder  has  taken  sufficient 
possession  before  the  filing  of  the  petition,  he  is  entitled  to  the 
goods  against  the  trustee  {d). 

A  Court  of  Bankruptcy  will  go  behind  a  judgment  if  the 
original  daim  was  not  bond  fide  (/). 

In  a  liquidation,  the  appointment  of  the  trustee  is  equivalent  to  Execation  on 
an  order  of  adjudication ;  so  that,  if  the  goods  are  sold  before  such  g^^g  b.a/bs. 
appointment,  the  execution  creditor  is  entitled  to  the  proceeds  of 
sale  ig)..  If  they  are  sold  after  the  appointment,  they  belong  to 
the  trustee  (A).  The  notice  under  s.  49  must  convey  specific 
infonnation,  and  must  not  leave  room  for  doubt  (i).  Where  the 
act  of  bankruptcy  is  a  sale  under  a  former  writ  of  the  execution 
creditor,  no  other  notice  is  required  ijc).  The  onus  of  proving 
notioe  lies  on  the  execution  creditor  (/). 

Notioe  to  the  sheriff's  officer  in  possession  is  not  notice  to  the 
execation  creditor  (/). 

In  case  of  execution'  and  sale,  under  a  judgment  of  the  goods  of  S.  46. 
a  trader  for  a  sum  exceeding  £20,  such  sale  enures  for  the  benefit 


(S)  B.  A.  1883, 8.  46.  Bacon. 

{e)  Exp,   Vene$Sy  Bup, ;   Exp,  Fulger^  {h)  Exp,  Venestf  tup, 

17  Gh.  D.  839,  0.  J.  Bacon.  (t)  Evans  y.  EaUam^  tup, 

{d)  Exp,   Blaiherg,   23  Ch.   D.   264,  \k)  Exp,  Dawtt,  19  Eq.  438,   C.   J. 

C.  A.  Bacon. 

if)  Exp.  Earner,  17   Gh.    D.    480,  (Q  Eap,   Sehulte,    9  Gh.   409;    Exp, 

0.  A.  Cartwright,  W.  N.   1881—68,  C.  A. ; 

{g)  Exp,  Toihmter,  10  Eq.  426,  0.  J.  Exp,  Vale,  18  Oh.  D.  137,  0.  A. 
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of  the  trustee,  if  the  sheriff  have  notice  of  a  bankraptoj  petition 
within  fonrteen  days  from  the  sale  (n),  or  if  the  sale  is  effected  on 
two  days  within  fourteen  days  from  the  last  day  (o),  or  the  petition 
fails  within  the  fourteen  days  for  want  of  a  meeting  (p).  A  new 
petition  has  not  the  benefit  of  the  old  {p). 

If  the  sheriff  has  not  notice,  the  proceeds  of  sale  belong  to  the 
execution  creditor  (r) :  and  payment  to  the  sheriff,  before  a  levy 
and  before  petition,  to  avoid  a  sale,  takes  the  case  out  of  the 
section  («). 

This  section  applies  to  a  liquidation  {t)y  and  also  to  a  company 
in  liquidation  (u) :  and  under  it,  if  the  goods  are  seized  before, 
but  not  sold  till  after,  the  petition  for  liquidation,  the  trustee  is 
entitled  {x). 

If  the  execution  exceeds  £20  by  costs  of  possession,  caused 
by  the  representation  of  the  receiver,  the  trustee  will  not  be 
entitled  (y).  The  execution  creditor  may  abandon  the  excess 
beyond  £20  to  bring  the  case  within  the  section  (a).  Payment 
after  seizure,  reducing  the  debt  below  £20,  brings  the  case  within 
it  (a). 

If  the  sheriff  seize  goods  under  a  writ  for  more  than  £20,  and 
under  another  writ  for  less  than  £20,  the  latter  writ  is  not  within 
s.  46  {b).    The  notice  to  the  sheriff  must  be  clear  (c). 

A  sale  by  the  sheriff  of  goods  under  a  judgment  for  a  sum 
exceeding  £20  (including  legal  incidental  expenses),  must  be  by 
publio  auction  imless  the  Court  otherwise  orders  (d).  But  the 
Court  has  a  discretion  to  order  the  sale  by  private  contract  upon 
an  ex  parte  application  of  the  execution  creditor  {e) ;  and  so  has 
the  Master  or  Judge  at  Chambers  (/). 


(n)  B.  A.  1883,  8.  46. 

(o)  Jonet  V.  Fareely  11  Q.  B.  D.  430. 

Ip)  Exp.  Jamea^  9  Ch.  609. 

(r)  Exp,  Villart,  9  ib,  432. 

(«)  Exp,  Brooke,  ib.  301 ;  Stock  v. 
Sollafid,  9  L.  R.  Exc.  147. 

(0  Exp.  Key,  10  Eq.  432,  0.  J.  Baoon. 

(«)  Jud.  Act,  1876,  38  &  39  Vict.  o. 
77,  8.  10;  FHnting,  #c.  Co.,  8  Ch.  D. 
635,  M.  R. ;  Stockton,  ^c.  Co.,  10  t*. 
346,  V.  C.  Baoon;  not  followed,  see 
Eiehards  #  Co.,  11  ib.  676,  Fry,  J. ;  Coal 
Consumers^  Assoc,  4  ib.  626,  V.  C. 
Malins;  Exp.  Eailicay,  Steel,  ^c.  Co., 
8  ib.  183,  V.  C.  Hall;  Albion  Steel  Co., 


7  ib.  647. 

{x)  Exp.  Rayner,  7  Ch.  326. 

(y)  Ind,  Coope  %  Co.,  W.  N.  1881—78, 
G.  J.  Baoon. 

(z)  Turner  v.  Bridgett,  8  Q.  B.  D.  392; 
Be  Sinks,  7  Ch.  D.  882,  C.  J.  Baoon. 

(a)  Mostyn  y.  Stock,  9  Q.  B.  D.  432, 
Lopes,  J. 

{b)  Exp.  Lowering,  17  Eq.  452,  C.  J. 
Baoon. 

(c)  Exp.  Spooner,  10  Ch.  168. 

\d)  B.  A.  1883,  8.  145. 

{e)  Hunt  T.  Fensham,  12  Q.  B.  D.  162. 

(/)  Hunt  V.  Clijbrd,  W.  N.  1884—86, 
Field,  J. 


Star.  4.        EXECUTION  OF  JUDGMENTS  UNDER  B.  A.  1883.  133 

The  ootLTse  of  legislation  on  the  subject  of  execution  in  bank-  Course  of 

.  i      it  1  legifllation. 

mptcy  may  be  thus  summed  up  : — 

Under  13  Eliz.  o.  7,  the  goods  were  bound  by  the  execution, 

if  there  was  no  act  of  bankruptcy  before  the  teste  of  the 

wnt. 
Under  21  Jao.  I.  c.  19,  s.  9,  and  6  Geo.  4,  c.  16,  s.  108,  the 

goods  were  not  bound,  imless  they  had  been  seized  before 

the  act  of  bankruptcy. 
Under  12  &  13  Vict.  o.  106,  s.  184,  the  execution  was  not 

effectual,  unless  the  goods  had  been  seized  and  sold  before 

the  date  of  the  Jiat  or  the  filing  of  the  petition,  and  without 

notice  of  an  act  of  bankruptcy  (g). 
Under  B.  A.  1869,  s.  12,  goods  were  not  bound  by  the  writ 

from  the  deUtery  thereof;  there  must  also  have  been  seizure 

before  the  act  of  bankruptcy. 
Under  B.  A.  1869,  s.  95,  subs.  8,  goods  seized  and  sold  in  the 

interval  between  the  act  of  bankruptcy,  and  the  order  of 

adjudication,  without  notice  of  the  act  of  bankruptcy,  were 

protected. 
Under  B.  A.  1883,  s.  45,  the  execution  is  not  complete  unless 

by  seizure  and  sale  before  notice  of  the  presentation  of  any 

bankruptcy  petition,  by  or  against  the  debtor,  or  of  the 

commission  of  any  available  act  of  bankruptcy. 
The  B.  A.  1849  (A),  by  which  assignees  and  creditors  in  bank-  Ajssignees, 
raptoy  were  judgment  creditors  in  manner  therein   stated,  has  ore^ra. 
been  repealed  (t). 

(5.)  Judgments  under  warrant  of  attorney  in  insolvency  and 

judgments  in  bankruptcy. 

Judgments  may  have  been  entered  up  under  the  warrant  of 
attorney  directed  by  s.  87  of  1  &  2  Vict.  c.  110  (since  re- 
pealed) (*)  to  be  entered  up  against  an  insolvent ;  but,  imtil 
judgment  was  entered  up,  the  insolvent's  after-acquired  estate  was 
unaffected  (/).  Such  a  judgment  did  not  require  registration  under 
the  Judgment  Acts,  but  it  could  not  be  enforced  without  permission 

(^)  Edward*  y.  Searshrook,  3  B.  &  S.  32  &  33  Vict.  c.  83,  Sched. 
280 ;  32  L.  J.  Q.  B.  46  ;   Young  t.  Roe-  (k)  32  &  33  Vict.  c.  83,  Sched. 

Wek^  2  H.  ft  C.  296  ;  32  L.  J.  Q.  B.  260;  (T)  Be  Moylan,  16  Beay.  220 ;  HoU- 

Button  T.  Oooper,  6  Exo.  169.  grave  v.  Eedgee,  3  Drew.  74  ;  ffatoker  v. 

(A)  12  &  18  Vict.  0.  106,  8.  267.  Eallewell,  2  Sm.  &  G.  498  ;  18  Jur.  783. 

(i)  24  ft  26  Vict.  c.  34,  Sobed.  G-. ;  and  See  Seymour  y.  Lueas,  1  Dr.  ft  Sm.  177. 
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B.  A.  1869, 
8.  64. 


B.  Art  188d| 
8.  28. 


Judgments 
under 
wairantsof 
attoxney. 


of  the  Insolvent  Court  (m),  whidh  alone,  to  the  exdnsion  of  the 
superior  Courts,  had  jurisdiotion  to  order  satisfaction  to  be  entered 
up  on  Buoh  a  judgment  (n).  This  judgment  oould  only  be  entered 
up  against  the  insolvent  himseU,  and  oould  not  be  entered  up 
against  his  heir,  or  legal  personal  representative  (o). 

By  32  &  33  Yiot.  o.  83  (the  Bankruptcy  Bepeal  and  Insolvent 
Court  Act),  s.  15,  all  insolvent  estates  are  to  be  deemed  dosed  after 
twelve  months  from  the  commencement  of  the  Act,  unless  steps  are 
taken  to  postpone  their  closing.  If  no  steps  are  taken  the  warrant 
of  attorney  cannot  l>6  acted  on,  nor  can  any  of  the  creditors  in  the 
insolvency  prove  for  their  debts  {p). 

Under  the  B.  A.  1869,  s.  54,  the  balance  of  the  unpaid  debts 
of  an  undischarged  bankrupt  was  deemed  to  be  a  subsisting  debt 
in  the  nature  of  a  judgment  debt ;  and  it  was  held  that  proceedings 
to  enforce  the  judgment  could  not  be  taken  after  the  death  of  the 
bankrupt  (q). 

Under  the  B.  A.  1883,  s.  28,  sub-s.  6,  on  the  discharge  of  a 
bankrupt,  the  Court  may  require  a  judgment  to  be  entered  up 
against  him  for  the  balance  of  provable  debts  not  satisfied,  on 
which  execution  may  issue  by  leave  of  the  Court,  if  he  has  after- 
acquired  property. 

The  restrictions  under  former  bankrupt  laws,  against  execution 
creditors  under  judgments  founded  upon  a  warrant  of  attorney, 
cognovit  or  consent,  have  been  repealed  and  not  re-enacted. 


(6.)  N^ew  aectmty  after  discharge  in  bankruptcy. 

It  is  doubtful  whether  a  new  security  can  be  enforced,  or  action 
brought  on  any  new  contract,  for  recovery  of  a  debt  included  in  a 
bankrupt's  discharge  (r). 

Irrespective  of  enactment,  it  has  been  held  in  many  cases  that  a 
debt,  though  barred  by  a  certificate,  is  a  sufficient  consideration  for 
a  promise  to  pay  it  (s).  The  ratio  decidendi  of  the  cases  was,  that 
the  remedy  only  was  gone,  but  that  the  debt  continued  to  exist ; 
and  so  there  was  such  a  moral  obligation  to  pay  it,  as  would  afford 
a  sufficient  consideration  to  support  the  express  promise  (t). 


(m)  SardenT.  Fort^h,  1  Q.  B.  177. 

(ft)  Sturget  y.  Joy,  22  L.  T.  83,  Q.  B. ; 
Dart  &  Barb.  31,  ed.  5. 

(o)  Exp.  JTclchman^  11  Gh.  D.  63, 
L.  J.  James. 

{p)  Re  ClagtU,  W.  N.  1882—75,  C.  A. 


(q)  Exp,  KeUy,  7  Ch.  D.  161,  C.  A. ; 
Be  SmUh,  21  ib.  672,  North,  J. 

(r)  Ashley  y.  KiUieJk,  6  H.  &  W.  609. 

(«)  Kirkpatneky.  TatienaU^  IZib,  770. 

\t)  Ford  y.  Jknrfrf^ord^  10  Jur.  286, 
Q.  B. 


Sbct.  6.        NEW  SECUBrrr  AFTBE  DISCHARGE  IN  BANKRUPTOT. 
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o.  16. 


B.  A.  1861. 


The  oourse  of  legifilatioii  was  ibis : 

By  6  Gho.  IV.  c.  16,  s.  131,  no  bankrupt  was  liable  upon  a  6  Geo.  IV. 
promise  to  pay  a  debt  disobarged  by  a  oertifloate,  unless  the  promise 
were  in  writing. 

By  B.  A.  1849  (w),  and  B.  A.  1861  {cs\  no  action  could  be  B.  A.  1849. 
brought  on  snob  a  promise,  whether  verbal  or  written. 

Those  Acts  are  repealed  by  B.  A.  1869  (t/),  and  that  Act  is 
silent  on  the  subject ;  but  by  s.  49  thereof,  in  any  proceedings  in 
respect  of  any  debt  discharged,  the  bankrupt  may  plead  his  dis- 
diai^. 

Under  this  Act,  a  bill  of  exchange  given,  after  the  repeal  of  the 
old  Acts,  for  a  debt  barred  while  they  were  in  force,  W6ks  held  void  {z) ; 
and  a  promise  to  pay  a  debt  discharged,  without  any  new  considera- 
tion, is  void  as  nudum  pactum  (a),  but  such  promise  will  be  valid,  if 
there  was  any  new  consideration  (6).  Such  promise,  however,  will 
not  be  valid  if  the  bankrupt  has  not  been  diBcharged,  as  where  a 
oompodtion  has  not  been  completed  (c). 

Any  bill  of  sale,  warrant  of  attorney,  or  promissory  note,  merely 
for  the  old  debt,  was  void  under  the  repealed  statutes  (d) ;  but,  if 
the  new  security  were  under  seal,  which  requires  no  consideration, 
it  would  seem  to  be  valid. 


(7.)  Fraudulent  agreements  tcith  creditors. 

Seouritiee  given  by  a  bankrupt  to  a  creditor,  without  communica- 
tion to  the  other  creditors,  by  which  the  creditor  obtains  a  pre* 
feienoe  over  them,  are  void  {e) ;  although  no  creditor  be  actually 
induced  by  the  fraud  to  come  in  (/). 

Seoorities,  the  consideration  for  which  is  the  withdrawal  of  the 


(«]  S.  204. 

(x)  8.  164. 

(y)  32  &  33  Vict.  0.  71. 

(z)  Simini  r.  Van  Fraagh^  8  L.  B. 

a.B.  1. 

(a)  /ofwt  T.  Phelps,  20  W.  E.  92,  V.  C. 
Baocm;  Heathery.  Bell,  2  0.  P.  D.  1. 

{h)  Jakeman  y.  Cook,  4  Ex.  D.  26. 

{e)  Exp.  Barrow,  18  Ch.  D.  464, 
C.A. 

{d)  Feakman  r.  Earrism,  14  Eq.  484, 
T.  C.  KaHns;  JExp.  Hart,  9  Jur.  402  ; 
2  D.  ft  L.  778  ;  Sheerman  t.  Thompson, 
11  A.  &  E.  1027 ;  Kidson  v.  Turner,  27 
L.  J.  Ex.  492. 

{e)  Jackmem  t.  MUcheU,  13  Ves.  681 ; 


Mare  v.  Sandford,  1  Glff.  288;  6  Jnr. 
N.  S.  1339 ;  see  Coleman  v.  Waller,  8 
T.  &  J.  212  ;  Tueh  v.  Tooke,  9  B.  &  Or. 
444;  Eastbrooh  t.  Scott,  3  Ves.  456; 
Knight  v.  Hunt,  6  Bing.  432 ;  Belcher  v. 
Samboume,  8  Jur.  858,  Q.  B. ;  Lee  t. 
Loekhart,  3  M7.  &  Or.  316 ;  Leicester  t. 
Rose,  4  Easfc,  372;  Mare  v.  Warner,  3 
aifP.  100 ;  7  Jur.  N.  S.  1228  ;  Mare  v. 
Earle,  ih.  1230 ;  McKewan  y.  Sanderson, 
20  Eq.  65,  V.  C.  Malins;  Wood  v. 
Barker,  11  Jnr.  N.  S.  905,  V.  C.  Stuart. 
(/)  Fawcett  t.  Gee,  3  Anst.  910 ;  Mid- 
dleton  T.  Lord  Onslow,  1  P.  Wms.  768 ; 
Cookshott  y.  Bennett,  2  T.  B.  763 ;  Fen- 
Mntry  v.  Walker,  4  T.  &  C.  424. 
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creditor's  opposition  in  the  bankruptcy  of  the  debtor,  are  also 
void  (g) ;  and  also  securities  for  a  debt  omitted  from  the  schedule 
and  secretly  held  in  suspense  until  the  discharge  of  the  debtor  (A). 

It  makes  no  difference  that  the  fraudulent  creditor  is  surety  for 
the  composition  (i') ;  and  a  release  contained  in  the  composition 
deed  is  binding  upon  the  fraudulent  creditor  {k). 

The  trustees  of  the  bankrupt  can  recover  the  amount  received  in 
respect  of  the  fraudulent  security  (/) ;  and  the  debtor  also  can 
recover  the  amount  from  the  creditor  if  he  is  compelled  to  pay  the 
fraudulent  security  in  the  hands  of  a  third  party  (m),  and  even  if 
he  has  paid  the  money  under  the  fraudulent  agreement  to  the 
creditor  himself  (n). 

Where  a  security  is  given  to  some  creditors  for  more  than  the 
composition,  the  executing  creditors  are  not  bound  by  the  composi- 
tion (o) ;  and  the  fraudulent  creditor  can  neither  recover  upon  the 
fraudulent  security,  nor  share  in  the  composition  {p).  Indeed,  it 
would  seem  that  a  creditor,  who  has  practised  a  fraud  of  this  sort 
on  the  other  creditors,  will  not,  if  the  composition  is  not  paid  and 
the  debtor  becomes  bankrupt,  be  allowed  to  prove  under  the  bank- 
ruptcy for  either  his  original  debt  or  the  composition  {q). 

And  where  a  debtor  obtained  the  consent  of  one  of  his  creditors 
to  a  composition  by  a  secret  promise  to  pay  his  debt  in  full,  which 
promise  he  performed  and  afterwards  became  bankrupt,  the  creditor 
was  not  allowed  to  prove  a  new  debt,  without  first  deducting  the 
sums  so  paid  to  him  beyond  the  former  composition  (r). 

By  the  B.  A.  1883,  s.  54,  pars.  3  &  9,  all  the  property  of  the 
bankrupt  vests  in  the  official  receiver  until  the  appointment  of  a 
trustee,  and  then  in  the  trustee. 


{g)  Jackson  v.  Daviton,  4  B.  &  Aid. 
691 ;  RogerB  v.  Kingston^  2  Bing.  441. 

(h)  Tabram  v.  Freeman^  2  Cr.  &  M. 
461 ;  4  Tyrw.  180. 

(•)  Wood  ▼.  Barker,  11  Jur.  N.  S.  905, 
V.  C.  Stuart. 

(A)  Exp,  Oliver,  4  De  G.  &  J.  364 ; 
Mallalieu  v.  Hodgton,  15  Jur.  817,  Q.  B. 

(t)  Ahager  v.  Spalding,  8  So.  204. 

[m)  Bradshaw  v.  J.,  9  M.  &  W.  29 ; 
Horion  y.  Riley,  11  ib.  492.  But  see 
fFatsony.  Bennett,  12  W.  R.  1008. 

(«)  Smithy.  Cuff,  6  M.  &S.  160;  Smith 
▼.  Bromley,  2  Doug.  697,  note  F.  6 ; 
Morton  v.  Biley,  sup.;  Atkinson  v.  Denby, 
7  H.  &  N.  934 ;   8  Jur.  N.  S.  1012 ; 


affirming  7  ib.  1205,  V.  G.  Baoon ; 
Lensberg's  Boliey,  7  Gh.  D.  650.  Bat  see 
Wilson  ▼.  Ray,  2  P.  &  D.  253 ;  BeUher 
v.  Samboume,  8  Jur.  858,  Q.  B.;  Biggins 
V.  IHtt,  4  Exc.  312. 

(o)  Dauglish  v.  Tennant,  2  L.R.  Q.B. 
49 ;  CulUngtoorth  ▼.  Lloyd,  2  Beay.  385 ; 
Wood  y.  Barker,  1  Eq.  139,  V.  0.  Stuart. 
See  Bush  y.  Shipman,  10  Jur.  507,  L.  C. ; 
Bobs.  Bkj.  233,  ed.  3 ;  249,  ed.  4. 

(p)  Howden  y.  Haigh,  3  P.  &  D.  661. 

(q)  Robs.  Bk.  177,  ed.  3  ;  188,  ed.  4 ; 
Re  Cross,  4  Be  G.  &  S.  364,  note. 

(r)  Robs,  ih,;  Exp.  MtnUm,  I  M.  & 
A.  440 ;  3  D.  &  G.  688. 
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It  is  a  miBdemeanoTir  for  any  person  adjudged  bankrupt,  and  for  False  repre- 
any  person  whose  affairs  are  liquidated  in  pursuance  of  the  B.  A.  bankruptcy. 
1869,  punishable  with  imprisonment  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  if  he  be  gmlty  of  any 
false  representation,  or  other  fraud,  for  the  purpose  of  obtaining 
the  consent  of  his  creditors,  or  any  of  them,  to  any  agreement  with 
reference  to  his  affairs,  or  his  bankruptcy,  or  liquidation  («). 

Where  the  security  is  the  result  of  an  illegal  agreement  to  com- 
pound a  felony  it  will  be  void  (^),  but  it  is  not  enough  to  show  that 

the  creditor  was  thereby  induced  to  abstain  from  prosecution  (u). 

* 

(«)  The  Debtors  Act,  1869,  32  &  33  (w)  Flower  ▼.  Sadler^  9  Q.  B.  D.  83, 

TIet  o.  62,  B.  11  (16);  B.  A.  1883,  s.  163.  affinned  10  t^.  672,  C.  A. ;  see  JFiUiams 

(Q  JTard  ▼.  ZUfffd,  6  H.  &  Or.  785 ;  7  ▼.  Bailey,  I  L.  B.  H.  L.  200 ;  Seear  ▼. 

Boott,  N.  R.  499.  Cohm,  46  L.  T.  689,  Q.  B. 
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At  oonunon 
law. 


Statute  of 
Frauds. 


(1.)  As  affecting  leaseholds  and  chattels. 

At  oonunon  law,  chattels  were  said  to  be  bound  from  the  teste  of 
the  writ ;  and,  under  the  Statute  of  Westminster,  leaseholds  were 
subject  to  the  writ  of  elegity  and  execution  of  a  moiety  might  have 
been  thereby  had. 

Since  the  Statute  of  Frauds,  neither  leaseholds  nor  chattels  were 
bound,  except  from  the  time  of  the  delivery  of  the  writ  of  execu* 
tion  to  the  sheriff  (a)  ;  but  that  was  only  as  between  the  creditor 
and  third  parties,  for  there  are  cases  to  show  that,  as  against  the 
debtor  himself,  the  goods  were  still  bound  from  the  teste  of  the 
writ  (b).  The  chattels,  real  and  personal,  were  bound  from  the 
delivery  of  the  writ  xmtil  the  return  thereof ;  but  if  the  writ  was 
returned  without  a  sale,  it  no  longer  bound  them  (c). 


(a)  29  Car.  II.  o.  3,  s.  16  ;  Burdon  ▼. 
Eennedyy  3  Atk.  738 ;  Jeanei  Y.  Wilkinty 
1  Yes.  S.  196. 


(b)  Exp,  WxlliatM,  7  Ch.  317,  L.  J. 
Helliflh,  and  inf.  p.  140. 

{e)  Williams  ▼.  Craddoek,  4  Sim.  313  ; 
CautUm  T.  MaekleWy  2  ih,  242. 
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An  alteration  has  been  made  in  this  respect,  and  by  statute  (d)  TweohBoe  of 
a  band  fide  purohaser  of  chattels,  after  the  writ  and  before  actual  between  writ 
seizure,  without  notice  of  the  writ,  is  protected ;  and  under  this  ^^  fleizore. 
statute,  where  a  debtor  assigns  chattels  to  trustees  for  his  creditors, 
notice  to  the  debtor  is  notice  to  the  trustee:  otherwise  a  debtor 
would  always  be  able  to  defeat  an  execution  {e). 

If  the  debtor  is  possessed  of  a  term  for  years,  the  sherlfi  may  Terms 
either  extend  it,  that  is,  deliver  it  to  the  creditor  on  the  extended 
value,  or  he  may  sell  the  term  to  the  creditor  as  part  of  the  per- 
sonal estate  of  his  debtor,  at  a  gross  price  appraised  and  settled  by 
the  jury  (/)  ;  for  the  sale  is  made  by  the  sheriff,  and^not  by  the 
creditor  (^),  and  the  sale  may  be  by. private  contract  (A).  The 
debtor  may  save  the  term  by  tender  to  the  sheriff  prior  to  its 
assignment  to  the  creditor,  or  by  tender  in  Court  before  actual  as- 
signment by  the  sheriff ;  but  if  no  such  tender  is  made,  the  pro- 
perty is  altered  by  the  assignment  of  the  sheriff,  and  the  creditor 
may  dispose  of  it  without  being  accountable  for  the  profits  {i). 

But,  by  the  mere  seizure  of  the  sheriff,  the  property  of  the  Semuedoea 
debtor  in  the  term,  or  even  in  goods,  is  not  altered  {k).  After  ptoto^.**^^ 
seizure,  the  sheriff  has  only  a  special  property  in  the  goods,  which 
will  enable  him  to  maintain  an  action  for  them  (/).  If,  however, 
the  judgment  be  afterwards  reversed,  the  sale  and  assignment  will 
be  void,  and  a  writ  of  restitution  awarded.  But  if  the  term  had 
been  sold  under  a^./a.,  and  the  judgment  had  been  reversed,  the 
sale  would  have  been  valid  (m). 

In  the  case  of  chattels  real,  the  property  remains  in  the  debtor,  Chattels  real. 
until  the  execution  of  an  actual  assignment  by  the  sheriff  to  the 
purchaser;  and  the  debtor  may  recover  them  at  law  from  the 
execution  creditor  himself  if  he  have  purchased  without  an  actual 
written  assignment  (n). 

Notwithstanding  the  Statute  of  Westminster,  it  has  been  held.  No  lien  on 
that,  by  the  operation  of  the  Statute  of  Frauds  (o),  the  plaintiff  has  exeoutio^ 

(d)  19  ft  20  Vict.  c.  97,  fl.  1.  (*)  Play  fair  v.   Musgrove,    14  M.   & 

(e)  Eobwny,  Theluwm^  2  L.  R.  Q.  B.      W.  239;    16  L.  J.  Exc.  26 ;  Giles  ▼. 
642.  GroveTy  9  Bing.  158. 

(/)  2  Inst.  896 ;   Fleetwood's  ease,   8  (t)  Wilhraham  v.  Snow,  2  Wma.  Saund. 

B^.  171  a;  Dalt.  Sher.  137 ;  1  &  2  Vict.  47  a. 

c.  110,  s.  13.  (m)  Goodyere  v.  Inee,  Oro.  Jao.  246; 

{jf)  Stratford  r.  Twynam,  Jac.  418.  Bao.  Abr.  Execation  D. 

(A)  Exp.  nOart,  9  Ch.  432.  («)  Doe  v.   Jones,   9  M.  &  W.  372 ; 

(t)  Gilb.  Ex.  34  ;  2  Satind.  68 ;  Comyn  Tlayfair  y.  Musgrove,  sup, 

T.  Bnmdiyn,  Hoore,  873.  (o)  29  Gar.  U.  o.  3,  b.  16. 
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no  lien  on  the  leaseholds  till  execution  (p).  Notwithstanding  the 
judgment,  the  debtor  oould  well  assign  the  legal  term  at  his 
pleasure  (q). 

As  between  different  plaintiffs,  the  sheriff  must  give  priority  to 
the  writ  of  /i,/a.  first  delivered  to  him,  from  whioh  time  the  goods 
are  bound  (r).  This  provision,  however,  of  the  Statute  of  Frauds, 
only  applies  in  favour  of  purchasers ;  and  as  against  the  party  him- 
self, and  all  other  persons  but  purchasers,  the  goods,  &c.,  are  bound 
from  the  teste  of  the  writ(«).  And,  therefore,  if  the  debtor  die 
between  the  issuing  of  the  writ  and  the  delivery  of  it  to  the  sheriff, 
the  creditor  may  either  take  the  goods  in  execution  under  the 
writ,  in  whosesoever  hands  they  may  be,  or  proceed  agaanst  the 
executor  {t).  So  if  a  judgment  be  recovered  against  the  testator 
within  a  year  before  his  death,  the  creditor  may  take  the  goods  in 
execution  in  the  hands  of  the  executor  under  a  writ  tested  a  day 
previous  to  the  testator's  death  (u). 

A  solicitor  of  a  plaintiff  has  no  implied  authority  to  direct  the 
sheriff  to  seize  particular  goods  {x). 

In  an  action  against  a  sheriff  for  wrongful  seizure,  the  execution 
creditor  ought  to  be  served  (^),  and  such  action  is  premature  if 
there  is  an  interpleader  summons  (y). 

When  the  goods  seized  by  the  sheriff  are  claimed  by  a  mort- 
gagee xmder  a  bill  of  sale,  the  sheriff  cannot  sell  the  equity  of 
redemption  (a). 


For  payment 
of  money 


(2.)  Execution  of  judgments  (6). 

r.  3.  A  judgment  for  the  recovery  by,  or  payment  to,  any 
person  of  money  may  be  enforced  by  any  of  the  modes  by  which 
a  judgment,  or  decree,  for  the  payment  of  money  of  any  Court 
whose  jurisdiction  is  transferred  by  the  Jud.  Act,  might  have  been 
enforced  at  the  time  of  the  passing  thereof  (c). 


(p)  Shirley   r.    Watts,   3  Atk.   200; 
Forth  ▼.  JDuke  of  Norfolk,  4  Mad.  606. 
(q)  Prid.  Jndg.  12,  ed.  4. 
(r)  EitUhinson  ▼.  Johnston,  1  T.  B. 

729. 

(»)  1  Saund.  219,/;  sup,  p.  138. 

(<)  Ranken  ▼.  Harwood,  6  Ha.  216; 
Ord.  XLII.  r.  23. 

(ti)  1  Samid.  219,  e\  Exp,  Williams, 
7  Ch.  317. 


(x)  Smith  r.  Xeal,  9  Q.  B.  D.  340. 

(y)  miliard  r.  Hanson,  21  Gh.  D.  69, 
O.A. 

(a)  Scarlett  ▼.  Sanson,  12  Q.  B.  D. 
213,  C.  A. 

{b)  Ord.  XLH. 

(e)  See  Dan.  G.  P.  ed.  4,  p.  938,  and 
ed.  6,  p.  906 ;  Chitty's  Aioh.  Pr.  by 
Prent.  ed.  11,  p.  688,  and  ed.  12,  p.  691. 
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r.  4.  A  judgment  for  the  payment  of  money  into  Court  may  be  into  Court. 
enfoioed  by  writ  of  sequeBtration,  or  in  cases  in  which  attachment 
is  authorised  by  law,  by  attachment. 

•    r.  5.  A  judgment  for  the  recovery,  or  for  the  dehvery  of  the  For  recovery 
possession,  of  land  may  be  enforced  by  writ  of  possession  :  and  that 
without  leave  of  the  Court  {d). 

r.  6.  A  judgment  for  the  recovery  of  any  property  other  than  For  recovery 

_  01  otiier 

land  or  money  may  be  enforced —  property. 

By  writ  for  delivery  of  the  property  {e)  : 
By  writ  of  attachment : 
By  writ  of  sequestration. 
As  to  the  writ  of  attachment,  see  (/). 
As  to  the  writ  of  sequestration,  see  {ff). 

r.  7.  A  judgment  requiring  any  person  to  do  any  act  other  than  Judgment  to 
the  x>ayment  of  money,  or  to  abstain  from  doing  anything,  may  be 
enforoed  by  writ  of  attachment,  or  by  committal. 

r.  9.  Where  a  judgment  is  to  the  effect  that  any  party  is  entitled  On  con- 

,  -  ,  ,  ditional  jiidg- 

to  any  relief  subject  to,  or  upon  the  fulfilment  of,  any  condition  or  ment. 
contingency,  the  party  so  entitled  may,  upon  the  fulfilment  of  the 
condition  or  contingency  and  demand  made  upon  the  party  against 
whom  he  is  entitled  to  relief,  apply  to  the  Court  or  a  judge  for 
leave  to  issue  execution  against  such  party.  And  the  Court  or 
judge  may,  if  satisfied  that  the  right  to  relief  has  arisen  according 
to  the  terms  of  the  judgment,  order  that  execution  issue  accord- 
ingly, or  may  direct  that  any  issue  or  question  necessary  for  the 
determination  of  the  rights  of  the  parties  be  tried  in  any  of  the 
ways,  in  which  questions  arising  in  an  action  may  be  tried. 

r.  10.  Where  a  judgment  is  against  partners  in  the  name  of  the  In  caae  of 
firm,  execution  may  issue  in  manner  following : —  partners. 

(a.)  Against  any  property  of  the  partnership  : 

{b.)  Against  any  person  who  has  appeared  in  his  own  name 
under  Ord.  XII.  r.  15,  or  who  has  admitted  on  the  plead- 
ings tibat  he  is,  or  has  been  adjudged  to  be,  a  partner : 

{c,)  Against  any  person  who  has  been  served,  as  a  partner,  with 
the  writ  of  summons,  and  has  failed  to  appear. 

{d)  Sprtrnt  T.  Pugh^  7  Oh.  D.  687,  App.  (H.)  No.  12 ;  Owm  v.  Pritchard, 

Jewel,  M.  B.  W.  N.   1876—147 ;  Pemberton,  Jndg. 

(e)  See  Jcvry  v.  Cruikahanls,  W.  N.  108. 

1875—249.  (s)  Ord.  XLIII.  r.  6,  and  Form  of 

(/)  Old.  XLIV.  and  Form  of  Writ,  Writ,  App.  (H.)  No.  13. 
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If  the  party  who  has  obtained  judgment  claimfl  to  be  entitled  to 
issue  execution  against  any  other  person  as  being  a  member  of  the 
firm,  he  may  apply  to  the  Court  or  a  judge  for  leave  so  to  do ;  and 
the  Court  or  judge  may  give  such  leave,  if  the  liability  be  not  dis- 
puted, or  if  such  liability  be  disputed,  may  order  that  the  liability 
of  such  person  be  tried  and  determined,  in  any  manner  in  which 
any  issue  or  question  in  an  action  may  be  tried  and  determined. 

r.  17.  Every  person,  to  whom  any  sum  of  money  or  any  costs 
shall  be  payable  under  a  judgment  or  order,  shall,  so  soon  as  the 
money  or  costs  shall  be  payable,  be  entitled  to  sue  out  one  or  more 
writ  or  writs  of  fi.fa.y  or  one  or  more  writ  or  writs  of  elegit ^  to 
enforce  payment  thereof,  subject  nevertheless  as  follows : — 

(a.)  If  the  judgment  or  order  is  for  payment  within  a  period 
therein  mentioned,  no  such  writ  as  aforesaid  shall  be 
issued,  until  after  the  expiration  of  such  period : 

(J.)  The  Court  or  a  judge  may,  at  or  after  the  time  of  giving 
judgment  or  making  an  order,  stay  execution  until  such 
time  as  they  or  he  shall  think  fit. 

r.  18.  Upon  any  judgment  or  order  for  the  recovery  or  payment 
of  a  sum  of  money  and  costs,  there  may  be  at  the  election  of  the 
party  entitled  thereto  either  one  writ  or  separate  writs  of  execution 
for  the  recovery  of  the  sum  and  for  the  recovery  of  the  costs,  but 
a  second  writ  shall  only  be  for  costs  and  shall  be  issued  not  less 
than  eight  days  after  the  first  writ. 

The  costs  may  be  taxed  and  a  separate  execution  for  them  issued, 
although  execution  for  the  debt  has  been  issued  and  the  debt 
satisfied  (A). 

r.  20.  A  writ  of  execution,  if  unexecuted,  shall  remain  in  force 
for  one  year  only  from  its  issue,  unless  renewed  in  the  manner 
thereinafter  provided ;  but  such  writ  may,  at  any  time  before  its 
expiration,  by  leave  of  the  Court  or  a  judge,  be  renewed  by  the 
party  issuing  it  for  one  year  from  the  date  of  such  renewal ;  and 
so  on  from  time  to  time  during  the  continuance  of  the  renewed 
writ,  either  by  being  marked  with  a  seal  of  the  Court  bearing  the 
date  of  the  day,  month,  and  year  of  such  renewal,  or  by  such 
party  giving  a  written  notice  of  the  renewal  to  the  sheriff,  signed 
by  the  party  or  his  attorney  and  bearing  the  like  seal  of  the 
Court ;  and  a  writ  of  execution  so  renewed  shall  have  effect,  and 


(A)  Karru  v.  Jewell,  W.  N.  1883--216,  Field,  J 
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be  entitled  to  priority,  aooording  to  the  time  of  the  original  delivery 
thereof. 

r.  21.  The  production  of  a  writ  of  execution,  or  of  the  notice  Evidence  of 
renewing  the  same,  purpori^ing  to  be  marked  with  such  seal  as  in 
the  last  preceding  rule  mentioned,  showing  the  same  to  have  been 
irenewed,  shall  be  sufficient  eyidence  of  its  having  been  so  renewed. 

r.  22.  As  between  the  original  parties  to  a  judgment,  execution  Ezeoution 
may  issue  at  any  time  within  six  years  from  the  recovery  of  the  years. 
jadgment. 

r.  23.  In  the  following  cases,  viz. :  Applioation 

^FMa  to  issue 

(a.)  Where  six  years  have  elapsed  since  the  judgment  or  date  of  execution 
the  order,  or  any  change  has  taken  place  by  death  or  years.*^ 
otherwise  in  the  parties  entitled  or  liable  to  execution ; 
(&)  Where  a  husband  is  entitled  or  liable  to  execution  upon  a 

judgment  or  order  for  or  against  a  wife ; 
(e.)  Where  a  party  is  entitled  to  execution  upon  a  judgment  of 

saaetBinJuturo; 
(d,)  Where  a  party  is  entitled  to  execution  against  any  of  the 
shareholders  of  a  joint  stock  company  upon  a  judgment 
recorded  against  such  company,  or  against  a  public  officer 
or  other  person  representing  such  company ; 
the  paxiy  alleging  himself  to  be  entitled  to  execution  may  apply 
to  the  Court  or  a  judge  for  leave  to  issue  execution  accordingly. 
And  Buoh  Court  or  judge  may,  if  satisfied  that  the  party  so  apply- 
ing is  entitled  to  issue  execution,  make  an  order  to  that  efiect,  or 
may  order  that  any  issue  or  question  necessary  to  determine  the 
rights  of  the  parties  shall  be  tried  in  any  of  the  ways  in  which 
any  question  in  an  action  may  be  tried.    And  in  either  case  such 
Court  or  judge  may  impose  such  terms  as  to  costs  or  otherwise,  as 
ahall  seem  just. 

r.  24.  Every  order  of  the  Court  or  a  judge,  whether  in  an  action,  How  orders 
caofle,  or  matter,  may  be  enforced  in  the  same  manner  as  a  judg- 
ment to  the  same  effect. 

p.  25.  Any  person  not  being  a  party  to  a  cause  or  matter  in  Against  third 
whose  &vour  any  order  is  made,  shall  be  entitled  to  enforce 
obedience  to  such  order  by  the  same  process  as  if  he  were  a  party 
to  such  cause  or  matter;  and  any  person,  not  being  a  party  to  a 
cause  or  matter  against  whom  obedience  to  any  judgment  or  order 
may  be  enforced,  shall  be  liable  to  the  same  process  for  enforcing 
obedience  to  such  judgment  or  order,  as  if  he  were  a  party  to  such 
cause  or  matter. 


144 


JUDGMENTS  GENERALLY. 


Chap.  15. 


Ftooeedizigs 
hy  auditd 
quereld 
abolished. 


Writs  under 
1  &  2  Vict. 
0.  110. 

Fi,  fa.  and 
elegit. 


Exeoation 
upon  old 
judgment. 


Issningnew 
init 


on  warrant  of 
attorney. 


r.  27.  No  proceedings  by  auditd  quereld  shall  hereafter  be  used ; 
but  any  party,  against  whom  judgment  has  been  given,  may  apply 
to  the  Court  or  a  judge  for  a  stay  of  execution  or  other  relief, 
against  such  judgment,  upon  the  ground  of  facts  which  have  arisen 
too  late  to  be  pleaded ;  and  the  Court  or  judge  may  give  such  relief 
and  upon  such  terms  as  may  be  just. 

Under  s.  20  of  1  &  2  Vict.  c.  110,  the  suing  out  of  new  or  altered 
writs,  and  the  form  and  execution  thereof,  were  regulated :  and  by 
Ord.  XLIII.,  writs  oifi,fa.  and  of  elegit  are  to  have  the  same  force 
and  effect,  as  the  like  writs  had  theretofore  had,  and  to  be  executed 
in  the  same  manner  in  which  the  like  writs  had  theretofore  been 
executed  (i ) ;  but  the  writ  of  elegit^  not  now  extending  to  goods  (y), 
must  be  altered  in  this  respect. 

It  seems  that  it  is  not  necessary  to  obtain  leave  to  issue  execu- 
tion upon  a  judgment  more  than  six  years  old,  if  the  defendant  has 
agreed  to  dispense  with  the  necessity  for  so  doing,  and  an  agree- 
ment to  this  effect  is  frequently  inserted  in  cognovits  and  warrants 
of  attorney  (k).    A  parol  agreement  is  sufficient  (/). 

An  application  for  leave  to  issue  execution  cannot  be  made  after 
twelve  years  from  the  recovery  of  the  judgment,  unless  there  has 
been  a  payment  on  account,  or  an  acknowledgment  in  writing,  of 
the  existence  of  the  debt ;  in  which  case  the  application  must  be 
made  within  twelve  years  from  the  time  of  the  payment,  or  acknow- 
ledgment (m).  Except  under  special  circumstances,  the  application 
should  be  made  to  a  judge  upon  summons,  and  not  to  the  Court  (n). 
After  obtaining  leave  to  issue  execution,  if  six  years  pass  before 
execution,  leave  must  be  again  obtained  before  execution  can  be 
sued  out  (o). 

If  the  inquisition  by  the  sheriff  be  void  for  any  defect  appearing 
on  the  face  of  it,  the  Court  will,  on  motion,  order  the  writ  to  be 
Vacated,  and  award  a  new  one  and  amerce  the  sheriff  (p). 

Where  a  defeasance  to  a  warrant  of  attorney  provides  that  in 
default  of  payment  of  an  annuity  secured  thereby,  the  grantee  may 


(i)  Stafford  v.  Bobmton,  3  Man.  &  Q. 
407 ;  Re  Pricey  4  L.  R.  C.  P.  167 ;  Dan. 
C.  P.  903,  ed.  6 ;  849,  ed.  6 ;  Chitty's 
Aroh.  Pr.  by  Pient.  634,  ed.  11 ;  and 
644,  683,  ed.  12. 

U)  B.  A.  1883,8.  146. 

\k)  Earmer  v.  Johnson,  3  D.  &  L.  38 ; 
14  M.  &  W.  836;  Cooper  v.  NoHon,  16 
L.  J.  Q.  B.  364 ;  EUeoekt  v.  Kanp,  3  A. 


&  E.  676 ;  DoUing  r.  WTiite,  22  L.-  J. 
Q.  B.  327. 

(/}  Morgan  r.  Burgees,  1  Bowl.  N.  S. 
850. 

(m)  37  &  38  Viot.  o.  67,  8.  8. 

(n)  Arch.  Pr.  by  Prent.  927,  ed,  13. 

(o)  2  SeUon,  189. 

{p)  2  Saund.  69  n. 
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sue  out  execution  or  executions  thereon,  this  will  warrant  suceesrive 
executions  {q). 

The  execution  creditor  will  be  liable  in  trespass  for  a  sale  made 
by  the  sheriff  after  notice  received  from  the  debtor  of  the  execution 
being  set  aside  by  rule  of  Court  (r). 

It  was  held  in  Imray  v.  Magnay  («),  that  where  goods,  seized  Subsequent 
under  a  writ  oifi.fa.  founded  on  a  judgment  fraudulent  against  fraudulent 
creditors,  remain  in  the  hands  of  the  sheriff,  or  are  capable  of  being        ' 
seized  by  him,  he  is  compellable  to  seize  and  sell  such  goods  under 
a  subsequent  writ  founded  on  a  bond  fide  debt,  and,  if  he  neglect  to 
do  so,  having  notice  of  the  fraud  at  the  time  he  ought  to  have 
executed  the  second  writ,  or  if  he  could  have  discovered  it  by 
reasonable  inquiry,  he  is  responsible  for  neglecting  to  seize  and  sell 
the  goods,  though  not  a  party  to  the  fraud  («).    Nor  does  it  alter 
the  case,  that  the  sheriff  has  sold  and  aasigned  the  goods  under  the 
former  writ  to  a  supposed  bond  fide  person,  but  who  is  really  a 
party  to  the  fraud  {t). 

When  goods  taken  in  execution  by  one  sheriff  are  seized  by 
another  sheriff,  trustees  in  bankruptcy  of  the  debtor  under  a  sub- 
sequent bankruptcy  cannot  set  up  the  title  under  the  former  exe- 
cution, in  order  to  invalidate  the  second,  on  the  trial  of  an  issue 
under  the  Interpleader  Act  {u). 

After  the  sheriff  has  delivered  the  lands  to  the  creditor  under  an  Other  vrita 
elegit y  the  latter  cannot  have  either  a  fi,  fa,  or  ca,  m.  {x).  But  if  ^  ^* ' 
the  sheriff  return  nihil  to  the  elegity  or,  if  nothing  be  done  on  the 
writ,  the  creditor  may  sue  out  a  ca,  sa.  or  fi,  fa.,  or  may  bring  an 
action  on  the  judgment  (y).  And  after  a  fi-fa.^  the  creditor  may 
have  either  a  ca.  sa.  or  ekgit  (z).  If  the  creditor  be  evicted  out  of 
the  extended  lands,  he  might  have  had  a  scire  facias  out  of  the 
Court  from  which  the  first  execution  issued  on  which  a  new  writ 
might  have  issued  (a),  and  now  he  may  apply  to  the  Court  under 
the  new  rules ;  and  the  remedy  extends  to  his  personal  represen- 
tatives (6) :  or  if  the  record  is  removed  on  error  into  another  Court 
and  affirmed  there,  he  may  also  have  a  similar  remedy  out  of  that 

(q)  CutAbert  v.  ft»fo,  1  C.  B.  278.  («)  JBekhfr  ▼.  PalUn,  ib.  69. 

(r)  Perkins  r.  Flympton,  7  Bing.  676.  [x)  Tidd's  Pr.  996,  ed.  9,  and  aup. 

(j)  11  K.  &  W.  267,  bat  tliis  caae  is  p.  49. 

doabted;  Bemmet  y,  Lawrence,  14  Jar.  (y)  Tidd's  Pr.  1037,  ed.  9. 

1067,  Q.  B.  (z)  lb,  1019. 

(0  CkrielcphersoH  v.  Burton,  18  L.  J.  (a)  32  Hen.  VIII.  o.  5. 

Eze.  60.  {b)  Co.  Litt.  290  a. 
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Court.    But  to  give  him  the  benefit  of  the  statute  (6),  he  must  be 
evicted  from  aJl  the  lands,  and  not  from  part  only  (c). 

Where  chattels  personal  in  the  hands  of  the  legal  owner  are 
subject  to  a  trust,  charge,  or  other  equitable  interest  for  the  benefit 
of  another,  the  Court  will,  by  injunction,  prevent  the  seizure  of 
those  chattels  under  an  execution  against  such  legal  owner.  Thus, 
the  Court  will  protect  chattels  which  belong  to  a  married  woman 
for  her  separate  use,  from  an  execution  against  the  husband  (c?), 
and  will  protect  a  ship  and  cargo  which,  whilst  at  sea,  have  been 
the  subjects  of  a  valid  equitable  assignment,  from  an  execution 
issued  against  the  assignor,  where  the  assignee  has  done  all 
in  his  power  to  complete  his  title  {e).  And  even  at  law,  before 
the  Jud.  Acts,  in  some  cases,  as  of  an  executor  or  assignee  in 
bankruptcy  or  insolvency,  the  defendant,  in  his  character  of  trustee, 
might  have  disputed  the  seizure,  and  the  sheriff  was  entitled 
to  the  benefit  of  the  interpleader  rule  (/),  under  1  &  2  "Wm.  IV. 
c.  58. 

A  right  of  lien  upon  goods  is  not  a  subject  for  seizure  by  the 
sheriff,  not  being  saleable  {g) ;  nor  can  the  sheriff  seize  goods  sub- 
ject to  a  lien  (A).  But  money  paid  to  the  sheriff  for  the  redemp- 
tion of  goods  in  pledge  with  the  execution  debtor,  or,  as  it  seems, 
money  arising  from  the  sale  of  pledges  after  the  time  of  redemption 
passed,  will  belong  to  the  execution  creditor  (i). 

Goods  on  hire  for  a  term  cannot  be  seized  (A). 

The  creditor  of  a  partner  may  take  in  execution  the  partner's 
share  in  all  the  tangible  property  of  the  partnership,  and  the  pur- 
chaser thereby  becomes  tenant  in  com^non  with  the  other  partners, 
subject  to  the  partnership  liabilities;  and  therefore,  where  the 
goods,  while  in  the  hands  of  the  sheriff,  were  sold  by  the  assignees 
under  a  subsequent  fiat  against  the  co-partnership^  it  was  held  that 
the  creditor  could  not  recover  the  proceeds  in  an  action  for  money 
had  and  received  (/),  and  the  rule  in  equity  is  the  same  (m). 


{b)  32  Hen.  VIII.  c.  6. 

\e)  Co.  Litt.  289  b ;  Fulwood's  eate,  4 
Rep.  67 ;  2  Inst.  678  ;  CrattUi/Y.  Lidgeat^ 
Cro.  Jac.  338. 

(rf)  Netcland*  v.  Paynter,  10  Sim.  877  ; 
4  My.  &  Cr.  408. 

{e)  Langton  v.  Eorlon,  1  Ha.  649. 

(/)  FenicieJe  v.  Zagcock,  2  Q.  B.  108 ; 
and  see  Whale  y.  Booth,  4  Dong.  36  ;  S. 
C.  note  to  Farr  v.  Ketcman,  4  T.  B.  626. 

(g)  Legg  v.  Evant,  6  M.  &  W.  36 ;  8 


Dowl.  177. 

(A)  Rogers  t.  Kennay,  9  Q.  B.  692. 

(t)  Com.  Dig.  tit.  Execution,  C.  4  ; 
Squire  y.  Euetam,  1  Q.  B.  308. 

(k)  Dean  ▼.  WhUaker^  1  Carr.  &  P. 
347  :  Ih{ffill  Y.  Spottincode,  3  ib.  436. 

(/)  Garbett  y.  Vealff  6  Q.  B.  408  ; 
Parker  Y.  Pistor,  3  B.  &  P.  288. 

(m)  Taylor  y.  Fields,  4  Ves.  396 ;  Exp, 
Sampery  17  t^.  403 ;  Skip  y.  Harwood^ 
2  Sw.  686. 
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An  execution  against  one  partner,  and  sale  of  his  share  by  the 
sheriff  to  a  third  person,  who  afterwards  assigned  to  the  other  part- 
ner, have  been  held  to  have  the  effect  of  dissolying  the  co-partnership, 
and  the  plaintiff  (the  execution  debtor)  obtained  a  reference  to  the 
master  to  inquire  if  anything  remained  due  to  the  plaintiff  on  a 
settlement  of  the  partnership  accounts  (»). 

It  is  presumed  that,  under  Ord.  XLII.  r.  10,  the  sheriff  will,  as 
formerly,  seize  partnership  property,  and  sell  the  undivided  share 
of  the  judgment  debtor  therein  (o) ;  and  that  there  will  be  an 
account  or  inquiry  directed  to  ascertain  what  his  interest  is  (/>). 

If  a  writ  be  deliyered  to  a  sheriff  for  execution,  but  is  used  only  Fraudulent 
for  the  protection  of  the  goods  from  the  other  creditors,  the  sheriff  ^•"**^*^- 
may  return  nulla  bona  to  the  writ  (q), 

IS  a  sheriff,  with  knowledge  that  rent  is  due,  sells,  or  removes,  Rent  dae. 
the  goods,  he  is  liable  to  an  action  at  the  suit  of  the  landlord  under 
8  Anne,  c.  14,  s.  1  (r). 

Where  the  sheriff  has  seized  goods  under  a  writ,  which  is  bad  Seizure  under 

two  ^yritrB 

against  the  trustee  in  bankruptcy,  and  the  sheriff  has  also  seized 
provisionally  under  a  second  bond  fide  writ,  the  latter  prevails 
against  the  trustee  («). 

The  sheriff  is  not  bound  by  an  estoppel  which  would  have  bound  Estoppel. 
the  debtor ;  the  latter  may  have  disabled  himself  from  claiming  the 
goods,  but  they  remained  his  property,  notwithstanding  that  a  bond 
fide  mortgagee  of  the  goods,  from  a  third  person,  by  direction  of 
the  debtor,  was  thus  defrauded  {t). 


(3.)  JExecutioti  under  1  8f  2  Fief,  c,  110,  «.  12. 

The  general  rule  that  the  sheriff  can  only  seize  things  which  he  Mon^  and 
can  sell  (i*)  is  modified  in  some  respects  by  1  &  2  Vict.  c.  110, 
which  enables  him  to  seize  money,  bank  notes,  cheques,  bills  of 
exchange,  promissory  notes,  bonds,  specialities,  or  other  securities 
for  money,  and  to  deliver  the  money  and  bank  notes,  or  a  sufficient 
part  thereof,  to  the  execution  creditor,  and  to  hold  the  cheques, 
bills  of  exchange,  proinissoiT'  notes,  bonds,  specialities,  and  other 

(it)  Harherahon  ▼.  BharUm^  1  De  G.  &  L.  J.  G.  P.  109. 
8.  121.  W  Cocker  v.  Muagrove^  9  Q.  B.  223  ; 

(o)  HolnuM  V.  MenU$,  4  A.  &  E.  127.  Ridley  v.  RyU,  11  M.  &  W.  16. 

(p)  Betan  v.  Lewii^  1  Sim.  376.    See  («)  Graham  v.  WUherby,  7  Q.  B.  491. 

JknA    on  Ptnp.  ed.  4,  p.  691,  and  Sol.  (0  Richards  v.  Johmton,  4  H.  &  N. 

Jo.  KoT.  1S76,  p.  68.  660,  but  qu. 

ig)  Jhkar  ▼.  EaOer,  2  Bing.  479 ;  8  («)  Com.  Dig.  tit.  Execution,  C.  4. 
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securities  for  taoney,  as  a  security  for  the  amount  directed  to  be 
levied  under  the  /.  /a.,  and  to  sue  for  the  money  due  on  the 
securities,  and  the  payment  to  the  sheriff  is  to  discharge  the  party 
liable  to  pay  under  such  securities ;  but  the  sheriff  is  not  to  be 
bound  to  sue  on  such  securities  without  first  being  indemnified  in 
a  bond  and  two  sureties  by  the  execution  creditor  {x). 

It  has  been  decided,  that  -money  in  the  hands  of  the  sheriff, 
being  the  proceeds  of  the  sale  of  goods  seized  imder  an  execution, 
is  not  liable  to  seizure  under  B,fi.fa.  against  the  execution  creditor, 
by  virtue  of  this  clause,  being  merely  a  debt  from  the  sheriff  (y) ; 
and  in  like  manner,  where  money  is  lodged  in  the  hands  of  a  third 
person  in  trust  for  the  debtor,  this  clause  does  not  apply  (z) ;  it 
applies  only  where  the  money  is  set  apart  and  earmarked,  and  is 
the  specific  property  of  the  party  against  whom  the  fi.  fa,  issues  (a). 
Nor  can  the  unpaid  purchase-money  of  leaseholds  be  seized  under 
it  (b) ;  nor  can  cheques  of  the  Paymaster-General  not  delivered 
out ;  but  the  Court  will  grant  a  stop-order  on  petition  or  sum- 
mons (c). 

Policies  of  assurance  are  "  securities  "  within  this  clause  {d). 
Similar  powers  were  given  by  the  County  Court  Act  (e)  for  the 
bailiff  to  seize,  and  the  high  baUiff  to  hold,  personal  property  of 
the  kinds  in  1  &  2  Vict.  c.  110,  mentioned ;  but  the  power  to  sue 
on  the  securities  seized  is  given  to  the  plaintiff,  to  be  exercised  in 
the  name  of  the  defendant,  or  of  any  person  in  whose  name  the 
defendant  might  have  sued. 


(4.)  Scire  facias  upon  judgments. 

Before  the  Jud.  Act,  a  scire  facias  was  a  judicial  writ  founded 
upon  some  record,  and  required  the  person,  against  whom  it  was 
brought,  to  show  cause  why  the  party  bringing  it  should  not  have 
advantage  of  such  record  (/).  A  similar  mode  is  now  adopted  by 
application  to  the  Court  {g). 


(j)  S.  12. 

(i/)   Wood  V.  W.  4  Q.  B.  397  ;  Collinff- 
ridge  v.  Paxton,  11  C.  B.  683. 
(z)  Robinaon  v.  Pipa<»,  7  Dowl.  93. 

(a)  France  v.  Campbell,  6  Jur.  105. 
Per  Lord  Demnan,  4  Q.  B.  401. 

(b)  Brovm  v.  Ferrott,  4  Beay.  686. 

(<?)  Courtoy  v.  Vincent,  16  ib,  486. 
See  Widgery  v.  Tepper^  6  Ch.  D.  870, 
C.  A.  Watts  V.  Jefferyesj  16  Jur.  436  ; 
3  Mac.  &  a.  422 ;  Robimon  v.  Wood,  6 


Beav.  388,  overruling  Whitfield y,  Frickett, 
13  Sim.  269. 

{d)  Law  V.  London  Indisputable  Lift 
Policy  Co.,  1  K.  &  J.  223 ;  Bobeon  r. 
MeCreight,  26  Bear.  272;  Stokoe  ▼. 
Cowan,  12  ib,  637 ;  7  Jur.  N.  S.  901. 

(e)  9  &  10  Vict.  c.  95,  88.  96,  97. 

(/)  Arch,  by  Prent.  934,  ed.  13. 

Q)  Ord.  XLU.  r.  23,  tup,  p.  143; 
Exp,  WoodaU,  W,  N.  1884—166,  C.  A. 


Sktt.  4.  SCIKE  FACIAS  UPON  JUDGMENTS.  X49 

Before  the  Jud.  Act  it  was  not  necessary  to  sue  out  a  scire  facias j  Upon  rulo  of 
nor  is  it  necessary  now  to  apply  for  leave  before  execution,  upon  a 
rule  of  Court  more  than  a  year  and  a  day  old  (^)* 

An  action  of  scire  facias  still  lies  against  members  of  a  joint  stock  v.  Companiea. 
company,  or  other  body,  upon  a  judgment  recovered  against  a 
public  ofiBcer,  or  other  person  sued  as  representing  such  company 
or  body,  or  against  such  company  or  body  itself. 

It  also  lies  upon  a  suggestion  of  further  breaches  after  judg-  Suggestion  of 
xnent  for  a  penal  sum  under  8  &  9  Wm.  III.  c.  1 1,  s.  8,  and  a  few 
other  oases  (t). 


(5.)  Effect  of  debtor  being  taken  in  execution. 

A  mortgagee,  prior  to  the  passing  of  the  Debtors  Act,  1869,  did 
not  lose  the  benefit  of  his  security  by  taking  the  body  of  his  debtor 
in  execution  (k). 

By  s.  16  of  1  &  2  Vict.  c.  110,  a  judgment  creditor  is  to  forfeit  i  &  2  Vict. 
the  benefit  of  any  charge  or  security  to  which  he  is  entitled  under    '      »  •     • 
the  powers  of  the  Act,  by  taking  the  person  of  the  debtor  in  execu- 
tion before  the  property  so  charged  or  secured  shall  have  been 
converted  into  money  or  realized  and  the  produce  applied  towards 
payment  of  the  debt  (/). 

It  seems  that,  if  a  judgment  creditor  takes  the  person  of  his 
debtor  in  execution  before  the  property  charged  had  been  realized, 
he  cannot  afterwards  sustain  an  action  for  sale  of  that  property  for 
payment  of  his  judgment  (m). 

This  section  was  held  to  be  applicable  where  a  creditor  arrested  Foreign 
his  debtor  abroad  on  mesne  process  for  a  debt  upon  which  he  had  P"^*'®*^ 
previously  recovered  judgment  in  this  country  (n).  But  it  seems 
that  the  clause  has  not  relation  back  so  as  to  defeat  the  lien  where 
the  person  of  the  debtor  has  been  taken  in  execution  before  the 
Act  (o).  And  it  is  not  yet  decided  whether  the  process  of  contempt 
is  a  taking  in  execution  within  the  Act  (p). 

After  the  debtor  has  been  taken  in  execution  and  discharged,  a  Registry  after 

execution. 

(A)  Ri  ArbiiralioH,  Spooner  y.  Payne,  (n)  Moulditeh  v.  OoUins,  6  Bear.  497 ; 

6  D.  &  L.  310 ;  12  Jur.  282 ;  17  L.  J.  6  Jur.  936 ;  12  L.  J.  N.  S.  Oh.  13. 

Q.  B.  68,  (o)  Zloyd  y.  Mown,  4  Ha.  137 ;  9  Jur. 

(•)  Aich.  by  Pient.  934,  ed.  13.  772. 

[k)  2)aw#T.jBa«fW,  2Ru88.&My.  76.  {p)   Wells  v.  Gibhs,  3  Beav.  399;  et 

(/)  See  the  Irish  Act,  3  &  4  Vict.  c.  vide  Baviea  v.  Bush,  Yo.  358  ;   Lloyd  v. 

105,  8.  2'5.  Mason,  sup. ;  Lewis  v.  Dyson,  21  L.  J. 

(»)  Maguire  v.  (rSeiOy,  8  Jo.  &  Lat.  Q.  B.  191 ;  16  Jur.  222  ;  Roberts^.  Ball, 

224.  24  L.  J.  Oh.  471 ;  3  Sm.  &  G-.  168 ;   1 

Jur.  N.  S.  585. 
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registry  of  the  judgment  is  improper,  and  satisfaction  mil  be 
entered  on  the  judgment  (g).  The  Court  will  compel  the  creditor 
to  attend  and  consent  to  a  memorandum  of  the  fact  being  made  in 
the  Master's  book  at  the  Central  OflSce  (r) ;  but  no  such  effect 
is  produced  by  the  debtor  being  taken  into  custody  imder  an 
attachment  for  non-payment  of  money  pursuant  to  a  registered 
decree  in  the  Chauoery  Division  («). 

It  seems  that  s.  16  will  apply  to  the  case  of  a  debtor  taken  in 
execution  under  a  judgment  prior  to  the  Act ;  and  where  a  debtor 
taken  in  execution  under  an  old  judgment  was,  after  the  passing 
of  the  Act,  discharged  out  of  custody  on  payment  of  the  principal 
debt  and  a  further  sum  by  way  of  compromise  somewhat  exceeding 
interest  from  the  time  of  the  passing  of  the  Act,  the  Court  refused 
to  compel  the  creditor  to  refund,  the  agreement  being  fairly  entered 
into  and  each  party  represented  by  an  attorney  (/). 

The  discharge  of  the  debtor  from  custody  under  a  ca.  sa,  operated 
as  a  satisfaction  of  the  judgment  {u). 

Where  a  warrant  of  attorney  only  authorized  judgment  and 
execution  for  the  arrears  of  an  annuity,  and  the  defendant  was 
taken  in  execution  on  the  judgment,  the  execution  was  set  aside 
in  toto  (x). 

The  power  of  imprisonment,  which  is  vested  in  the  Court  by  the 
Debtors  Act,  18C9,  on  default  in  payment  of  any  debt  or  instal- 
ment of  a  debt  in  pursuance  of  an  order  of  Court  or  judgment,  does 
not  operate  as  a  satisfaction  or  extinguishment  of  any  debt  or 
demand,  or  cause  of  action,  or  deprive  any  person  of  any  right  to 
take  out  execution  against  the  lands,  goods,  or  chattels,  of  the 
person  imprisoned  in  the  same  manner  as  if  such  imprisonment  had 
not  taken  place  (y). 

The  power  of  imprisonment  of  a  defaulting  trustee  vested  in  the 
Court  under  the  same  Act  will  not  be  exercised  where  it  is  shown 
that  imprisonment  will  not  be  productive  of  payment  (2),  or  where 
there  has  been  no  actual  fraud  or  embezzlement  (a)  \  otherwise 
where  fraud  is  proved  (6). 


(q)  Lambert  v.  Fam$ll^    10  Jur.    31, 

Q.  B. 

(r)  Lewis  v.  Dyson,  16  Jur.  222;  21 
L.  J.  Q.  B.  194.  See  HaUett  v.  Bpie, 
12  W.  R.  169. 

(*)  RoherU  v.  Bally  3  Sm.  &  G.  168 ; 
34  L.  J.  Ch.  471.  See  Tolson  ▼.  Dylces, 
1  Ph.  439. 

(i)  Haiyh  v.  Jones,  5  Man.  &  G.  634. 

(tt)  Catlin  V.  Kemot,  8  C.  B.  N.  S.  796. 


{x)  Tilby  V.  Besty  16  East,  162. 

(y)  32  &  33  Vict.  c.  62,  8.  6. 

(s)  Barrett  v.  Hammond,  10  Ch.  D. 
286,  V.  C.  Bacon. 

{a)  Eolroyde  v.  Oamett,  20  t^.  632, 
V.  C.  Bacon  ;  and  see  Marris  ▼.  Inyram, 
13  ib.  338,  Jeesel,  M.  B. 

(b)  Be  KnowUs,  TV.  N.  1883—53, 
Ka7,  J. 


Sect.  6.        EFFECT  OF  DEBTOR  BEING  TAKEN  IN  EXECUTION.  151 

The  writ  of  attachment  under  this  Act  is  now  indorsed  with  a 
note  that  the  writ  does  not  authorize  an  imprisonment  for  any 
longer  period  than  one  year  {c). 

*^  Where  default  is  made  by  a  trustee,  debtor,  or  other  person  in  B.  A.  1883. 
obejring  any  order  or  direction  given  by  the  Board  of  Trade  or  by 
on  official  receiver  or  any  other  officer  of  the  Board  of  Trade 
under  any  power  conferred  by  this  Act,  the  Court  may,  on  the 
application  of  the  Board  of  Trade  or  an  official  receiver  or  other  duly 
authorized  person,  order  such  defaulting  trustee,  debtor,  or  person  to 
comply  with  the  order  or  direction  so  given ;  and  the  Court  may 
also,  if  it  shall  think  fit,  upon  any  such  application  make  an  imme- 
diate order  for  the  committal  of  such  defaulting  trustee,  debtor,  or 
other  person ;  provided  that  the  power  given  by  this  sub-section 
shall  be  deemed  to  be  in  addition  to,  and  not  in  substitution  for,  any 
other  right  or  remedy  in  respect  of  such  default "  (d). 


(6.)  Interest  on  judgments. 

By  the  old  law,  a  judgment  debt  did  not  carry  interest,  and  this 
was  the  general  rule  both  at  law  and  in  equity,  though  it  might 
be  recovered  at  law,  by  way  of  damages,  by  action  on  the  judg- 
ment («). 

By  s.  17  of  1  &  2  Vict.  c.  110,  it  is  provided,  that  every  judg-  i  &  2  Vict, 
ment  debt  shall  carry  interest  at  the  rate  of  4  per  cent.,  from  the  ^'      »  ■•     • 
time  of  entering  up  the  judgment,  or  from  the  commencement  of 
the  Act,  if  then  entered  up  (/). 

A  judgment  entered  up  before  the  Act  cannot  be  satisfied  with- 
oat  payment  of  interest  since  the  commencement  of  the  Act  (g) ;  it 
will  carry  only  4  per  cent,  interest,  though  the  original  debt  carried 
6  per  cent.  (A) ;  and  a  judgment  to  secure  an  annuity  carries  interest 
under  this  section  (i). 

Interest  runs  on  a  judgment  debt,  from  the  time  of  the  entry  of  From  what 
the  incipitur;  and  not  merely  from  the  final  completion  of  the 
judgment  after  the  taxation  of  costs  {k) ;  and  where  money  is  paid 


(<r)  8.  4;  HeEdwardSf  W.  K.  1882—  (h)  European  Central  M,  Oo.^  4  Ch.  D. 

73y  Noitli,  J.  33  ;  Florence  t.  Jennmge^  3  Jur.  N.  S. 

\d)  B.  A.  1883,  8.  102,  sabs.  6.  772,  0.  B. ;  see  tn/.,  p.  709. 

\e)  Ommt  v.  Taykr^  3  Mj.  &  K.  302  ;  (>)  Knight  y.  Mowper,  4  De  G.  &  Jo. 

Jhoth  r.  Leyeeeter,  3  Mj.  k  Cr.  469.  619. 

(/)  See  •»/'.,  p.  946.  {k)  Newton  t.  Grand  Junction  M.  Co,, 

{§)  BiehopY.  HaUhy  16  Jar.  1044,  Q.B.  16  M.  k  W.  139 ;  16  L.  J.  Exo.  276. 
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into  Court  on  a  judgment,  interest  is  not  payable  beyond  the  time 
when  the  money  might  have  been  taken  out  of  Court  (/). 

This  section  applies  as  well  to  judgments  for  costs  payable  by  one 
party  to  another,  as  for  the  subject-matter  of  the  action  (w).  On 
such  a  judgment,  the  interest  runs  from  the  date  of  the  master's 
certificate  of  taxation  (n).  But  interest  is  not  recoverable  on  costs 
directed  to  be  raised  out  of  an  estate  (o),  nor  on  a  sum  ascertained 
by  the  master's  report,  under  a  decree  of  the  Court,  for  the  period 
between  the  decree  and  the  report  (p). 

Where  judgment  was  entered  up  on  a  warrant  of  attorney  given 
before  the  statute  to  secure  £oOO,  and  an  agreement  was  made  that 
the  judgment  should  be  a  security  for  a  greater  sum,  an  application 
by  a  purchaser  from  the  debtor,  with  notice  of  the  agreement,  to 
have  satisfaction  entered  on  the  registered  judgment  on  payment  of 
£500,  and  interest  at  4  per  cent.,  was  refused  {q). 

Since  the  incorporation  of  the  High  Court  of  Admiralty  in  the 
High  Court  of  Justice,  an  award  of  salvage  is  a  judgment  debt, 
and,  as  such,  bears  interest  from  the  date  of  entry  of  judgment,  the 
taxed  costs  bearing  interest  from  the  date  of  signing  the  alh- 
catur  (r). 

In  a  case,  where  an  old  warrant  of  attorney  had  been  given  to 
secure  a  debt  and  interest,  the  sum  for  which  judgment  was  to  be 
confessed  being  the  amount  of  the  debt  only,  the  Court  granted  a 
rule  nisi  to  enter  up  judgment  for  the  debt,  and  so  much  interest 
as  the  master  should  find  due  thereon  («). 


(7.)  Assignment  of  judgments. 

An  assignment  of  a  judgment  debt  was  held  not  to  be  an  assign- 
ment of  "property,"  within  the  meaning  of  65  Geo.  III.  c.  184, 
schedule,  part  1,  title  Conveyance,  and  did  not,  therefore,  require 
any  ad  valorem  stamp,  but  required  the  ordinary  deed  stamp  (t). 

The  equitable  assignee  of  a  judgment  debt  assigned  it  over; 
notice  of  the  assignment  not  being  given  to  the  judgment  debtor. 


(0  Sinclair  t.  (?.  £.  J?.  Co.,  5  L.  R. 
C.  P.  391 ;  39  L.  J.  C.  P.  224. 

(m)  Pitcher  y.  JRoberti,  2  Dowl.  N.  S. 
394  ;  KewUm  y.  Lord  Conyngham,  17  L.  J. 
C.  P.  288. 

(n)  Schroedcr  y.  Clwffh,  46  L.  J.  C.  P. 
366. 

(o)  Alt.  Oen.  y.  Nethereote,  11  Sim. 
629. 


{p)  Att.  Oen.  y.  Lord  CarringUm,  6 
Beay.  460. 

[q)  CrafU  y.  Wilkinaon,  4  Q.  B.  74. 

(r)  Ite  Jones  Brothers^  37  L.  T.  N.  S. 
164  ;  46  L.  J.  P.  D.  &  A.  76. 

(«)  Chalk  y.  Walton,  6  Man.  &  G.  673. 

[t)  Warren  y.  Sowe,  2  B.  &  Gr.  281^ 
But  see  CaldweU  y.  Lawetm,  6  Exo«  1 ; 
14  Jar.  S16,  and  se^  new  Act,  inf.  p.  728. 
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the  origiaal  assignee  afterwards  gave  a  release  to  the  debtor,  and  it 
was  held  that  such  a  release  was  good  as  against  the  assignee,  who    . 
liad  omitted  to  give  notice  of  the  assignment  to  him  (u). 

Under  an  Irish  statute,  9  Geo.  II.  c.  5,  amended  by  25  Geo.  II.  Aasignment 
o.  14,  judgments  were  made  assignable  at  law,  and  the  assignees,  judgments. 
after  registration  of  the  assignment,  were  invested  with  all  the 
legal  rights  of  the  assignor  (the  oonusee),  and  might,  accordingly, 
have  had  the  sole  right  of  reviving,  or  releasing,  or  bringing  an 
action  on,  the  judgment,  and  the  conusor  might  have  pleaded 
payment  made  to  them,  and  have  had  the  same  defence,  both  at 
law  and  in  equity,  against  the  assignee,  which  he  could  have  had 
against  the  conusee,  if  no  assignment  had  been  made.  It  was 
decided  that  the  conusor  is  not  answerable  for  payments  made  by 
him  to  the  conusee,  after,  but  without  notice  of,  the  assignment, 
notwithstanding  the  above  Acts,  and  notwithstanding  the  registra- 
tion of  the  assignment  required  by  the  Act  (2;).  In  Ireland,  a 
judgment  is  a  common  security  instead  of  a  mortgage. 

The  statute,  9  Geo.  II.  c.  5,  has  been  repealed  (y). 


(8.)  Judgments  v.  Companies. 

By  7  Geo.  IV.  0.  46,  s.  12,  and  7  &  8  Vict.  0.  113,  s.  9,  judg-  Banking  Co. 
ments  recovered  against  the  public  officer  of  a  joint  stock  banking 
company  within  the  Acts,  are  to  have  the  like  effect  against  the 
property  of  the  co-partnership,  and  of  every  member  of  it,  as  if 
lecoyered  against  the  co-partnership  (s). 

A  judgment  against  a  company  is  no  charge  on  shareholders'  Shareholders' 
lands  {a)]  and  the  judgment  creditors  cannot  charge  the  land  of  the 
shareholder,  without  the  leave  of  the  Court  (J). 

Under  s.  13  of  7  Geo.  IV.  c.  46,  execution  upon  judgments  Execution 
recovered  against  the  public  officer  may  be  taken  out,  first,  against  SSnte!^  ^' 
those  who  are  partners  at  the  time  the  execution  issues ;  if  that 
fails,  then  against  those  who  were  partners  at  the  time  of  the 
oontract  entered  into  (the  only  parties  liable  at  common  law) ; 

(m)  8(oek$  T.  J>obgm,  6  De  G.  &  S.  &22Vict.  0.  91 ;  and  27  &  28  Viot.  o.  32. 

760 ;  17  Jar.  223,  639 ;  4  De  G.  M.  &  («)  Harris  v.  Sayal  JBritith  Sank,  27 

O.  11.  L.  J.  Exc.  1 ;  Hone  y,  0' Flaherty,  9  Ir. 

(x)  Boyle  T.  Ferrall,  12  CI.  &  F.  740.  Gh.  B.  119. 

(y)  12  k  13  Vicfc.  c.  96,  0.  1.  (b)  Harris v,  Boyal British  Bank,  sup.; 

(2)  See  20  ft  21  IHct.  0.  49,  s.  12 ;  21  Exp.  Ness,  17  L.  J.  K.  S.  G.  P.  16. 
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then  against  those  who  were  partners  before  the  contract  waa 
executed  (in  the  case  of  an  executory  contract) ;  lastly,  against 
partners  at  the  time  of  the  judgment  obtained.  By  an  apparent 
omission  in  the  Act,  persons  becoming  partners  after  the  terms  of 
the  contract  are  completed,  and  ceasing  to  be  so  before  the  judg- 
ment obtained,  escape  altogether,  though  they  were  partners  at  the 
time  when  the  action  was  commenced  {c).  But  no  execution  is  to 
issue  without  motion  in  open  Court,  after  notice  to  the  person  to  be 
charged,  nor  after  three  years  from  the  time  such  person  has  ceased 
to  be  a  partner  {d). 

After  judgment  has  been  obtained  in  an  action  against  a  public 
officer  of  a  joint  stock  bank  under  the  above  Act,  execution  under 
s.  13  against  a  partner,  not  a  party  to  the  record,  con  only  be 
obtained  by  a  scire  facias  (e).  Nor  will  the  leave  of  the  Court  be 
obtained  to  issue  execution  against  former  members,  unless  it 
be  satisfied  that  the  creditor  has,  bond  fide^  attempted  to  recover 
from  those  who  are  members  for  the  time  being  (/).  But  it  is  not 
necessary  that  execution  should  have  been  actually  issued  against 
all  the  existing  members,  if  the  affidavits  shew  sufficiently  that 
such  execution  would,  in  all  likelihood,  be  fruitless  {g). 

The  legislature,  in  making  those  persons  Hable  who  were  not 
contracting  parties,  seems  to  have  acted  on  the  supposition  that 
those  persons  have  the  means  of  satisfying  the  partnership  debt 
out  of  the  assets,  and  ought  to  have  done  so ;  and,  further,  that 
such  companies  are  always  solvent  (A). 

It  seems  that  the  practice  of  the  Court,  which  prevents  a  person 
from  moving  the  same  rule  twice,  does  not  apply  to  motions  for 
leave  to  issue  a  scire  facias  under  this  Act ;  and  if  one  motion  has 
been  refused,  the  creditor  may,  upon  shewing  new  facts,  obtain 
leave  to  issue  a  scire  facias  against  the  same  party  (A).  And  a  scire 
faciaSy  or  an  award  of  execution,  issued  against  oHe  or  more 
partners,  does  not  prevent  another  scire  facias  issuing  against 
another  partner  of  the  same  class  (k) ;  though  the  Court  would 


(e)  Dodffson  v.  ScoU,  2  Exc.  457  J  17 
L.  J.  Exc.  321. 

(d)  S.  13. 

(tf)  WhitUnhury  v.  Law,  6  Bing.  N. 
0.  346 ;  Boionquet  t.  Rafuford,  9  L.  J. 
N.  S.  Q.  B.  44  ;  and  Bee  BartUtt  v.  Pent- 
land,  1  B.  &  Ad.  704 ;  JDodgeon  r.  Seoit, 

tup. 

(/)  Crou  v.  Law,  6  M.  &  W.  217; 
Eardley  v,  Impmal  Bank  of  England, 


10  L.  J.  Q.  B.  46,  N.  8. ;  Xardley  r. 
Law,  12  A.  &  E.  802 ;  ffarvey  v.  SeQit, 
17  L.  J.  Q.  B.  0 ;  JDodgwn  t.  Scott,  ntp, 

is)  Field  V.  M'Kenzie,  16  L.  J.  0.  P. 
203  ;  4  G.  B.  712 ;  Harvey  r.  ScoU,  eup. 

{h)  Per  Parke,  B.,  in  Dodyton  v.  SeoU^ 
tup, 

{k)  Bwrmetter  y.  Cnpton,  18  L.  J. 
Ezo.  142 ;  JVufiii  v.  Lm$r,  U.  247. 
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probably  prevent  the  issuing  'of  a  large  number  of   writs  in  a 
vexatious  manner  (/). 

The  Act  does  not  require  the  plaintifP  to  proceed  upon  his  judg-  Within  what 
ment  within  any  particular  time.  And  he  may  therefore  wait  many 
years  without  losing  his  remedy^  save  as  against  members  of  the 
second  class,  who  are  not  liable  after  three  years  from  the  time  of 
oeasing  to  be  so.  Still,  when  the  plaintiff  sues  out  execution^  he  is 
bound  to  proceed  on  it  against  the  members  for  the  time  being 
with  reasonable  despatch;  he  cannot,  after  selecting  one  of  the 
members  of  the  company  and  proceeding  against  him  without 
avail,  lie  by  and  then  begin  again  (m) ;  and  in  such  a  case,  persons 
who  had  not  ceased  to  be  members  at  the  time  of  the  contract,  but 
have  ceased  t6  be  so,  and,  probably,  persons  who  have  become 
members,  since  the  execution  suspended,  may  shew  cause  against  a 
rule  on  this  ground  (m). 

The  scire  facias  against  a  former  member  ought  to  state  the  first  v.  former 
execution  against  members  being  such  at  the  time  of  the  execution 
sued  out  (m). 

By  8.  6  of  the  Act,  a  certified  copy  of  the  return  made  to  the  Return  of 
Stamp  Office,  under  s.  4,  of  the  names  of  the  existing  members,  is 
to  be  received  in  evidence  that  such  parties  were  members  of  the 
company  at  the  date  of  the  return.  And,  by  s.  8,  a  return  is  to  be 
made  to  the  Stamp  Office  of  the  names,  &c.  of  new  members,  and 
of  those  who  have  ceased  to  be  members.  If  the  name  of  a  party, 
who  has  ceased  to  be  a  member,  is  not  included  in  a  return  made 
under  s.  8,  the  primA  facie  evidence  aflPorded  by  a  former  return, 
made  under  s.  6,  of  his  being  a  member  of  the  company,  is  not 
rebutted  by  the  omission  of  his  name  in  a  subsequent  return,  even 
though  there  is  a  positive  affidavit  that  he  ceased  to  be  a  member 
on  a  certain  day.  But  the  question  must  be  tried  on  scire 
facias  {p). 

It  is  not  necessary  that  the  creditor  should  first  realise 
collateral  securities  given  by  the  bank  (q) ;  and  it  seems  that  the 
partnership  effects  can  be  taken  in  execution  imder  such  a  judg- 
ment (q). 

An  allegation  that  the  party  to  be  charged  was  a  member  at  the 

(I)  P«- Parke,  B.  ib,  143.  (p)  Field  y.  M'Kenzie,  9up,;  Harvey 

(m)  Beaik  of  England  y.  JoKmofty   18      ▼•  SeoUy  9up,;  Bank  of  England  y,  Jokr^ 
L.  J.  Exe.  238.  »w»,  sup. 

iq)  Field  y,  J¥*^«^w,  «y. 
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time  of  the  judgment  obtained  and  has  been  so  ever  since,  is  bad 
for  duplicity  («). 
Deceased  This  Act  contains  no  provision  for  execution  against  the  personal 

^   '  representative  of  a  deceased  partner;  and  in  such  a  case  the  creditors 

would,  it  seems,  be  at  liberty  to  resort  to  any  other  remedy  which 
they  could  have  independent  of  the  Act ;  and  this,  as  the  debt  would 
survive  at  law,  is  confined  to  relief  in  equity.  By  analogy,  however, 
to  the  provisions  of  the  Act,  the  relief,  if  any,  will  not  be  given,  if 
the  deceased  partner  has  been  dead  more  than  three  years  before 
the  bringing  of  the  action  (t).  In  order  to  obtain  the  advantage 
of  a  suit  instituted  by  a  third  party  for  the  administration  of  the 
estate  of  a  deceased  partner,  the  creditors  should  petition  for  leave 
to  prove  their  debts  in  chambers. 

The  Court  will  not  refuse  to  issue  a  scire  facias  on  a  judgment 
against  the  company,  on  the  ground  of  its  being  erroneous  on  its 
face  (u), 
Judgmenta  v.  The  Act  for  the  Registration  of  Joint  Stock  Companies  (7  &  8 
oompanies.  Yiot  0.  110)  contains  clauses  relating  to  execution  imder  judgments, 
decrees,  or  orders,  recovered  against  joint  stock  companies  completely 
registered  under  the  Act,  similar  to  the  clause  relating  to  execution 
upon  judgments  recovered  against  the  public  officer  of  a  banking 
company  under  the  6  Geo.  IV.  c.  46,  quoad  the  difEerent  classes  of 
shareholders  to  be  affected  by  the  judgment ;  but  with  the  addi- 
tional provision  that,  after  a  creditor  has  used  due  diligence  in 
obtaining  satisfaction  against  the  effects  of  the  company,  he  may 
obtain  execution  against  the  individual  shareholder  upon  motion  or 
summons,  mthout  suggestion  or  scire  facias^  after  ten  days'  notice 
given  {x).  And  the  individual  shareholders  so  proceeded  against 
have  remedy  over  against  the  company,  by  obtaining  leave  to  issue 
execution  against  the  company,  upon  motion  or  summons ;  or,  if 
that  fails,  they  may  have  contribution  in  equity  against  their  fellow 
shareholders.  But  the  provisions  of  the  Act  as  to  execution  against 
shareholders,  do  not  refer  to  execution  at  the  suit  of  other  share- 
holders, but  of  strangers  only  (y). 


(#)  Bank  of  Scotland  v.  Fenwick,   17  284  ;  36  L.  J.  Exc.  184 ;  15  W.  R.  995 ; 

L.  J.  Exo.  92 ;  EadaiU  v.  Trustwell,  16  16  L.  T.  N.  8.  425. 

ib.  316 ;  2  Exo.  312.  {x)  7  &  8  Vict.  o.  110,  as.  66,  68. 

{()  Barker  t.  Buttress^  7  Beav.  134;  (y)  Feart  y.    Uhiveraal  Salvage  Co,  18 

18  L.  J.  Ch.  68.  L.  J.  C.  P.  23  ;  Thompsm  y.   U.  S.  Oo. 

(u)  WUliam  y.  Sidmouth  R.  Co.  2  Exo.  ib,  Exo.  157,  242. 
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When  the  affairs  of  a  joint  stock  company  had  been  carried  into  Winding-up 
Chancery  under  the  "Winding-up  Act  (11  &  12  Vict.  c.  45),  the 
Court  of  common  law  would  not,  before  the  Jud.  Acts,  allow 
execution  to  issue  under  7  &  8  Vict.  c.  110,  until  the  creditor  had 
proved  his  debt  in  chambers,  and  used  all  means  for  obtaining  pay 
ment  given  by  the  Winding-up  Act  (z). 

The  notice  required  to  be  given  by  s.  68,  before  execution  can  be 
taken  out  against  any  member  of  the  company,  is  exhausted  by 
an  application  to  a  judge  at  chambers,  and  a  fresh  notice  is  requi-* 
aite  in  order  to  a  fresh  application,  though  made  to  the  Court  (a). 
The  notice  under  this  section  need  not,  however,  be  personal 
notice  (i).  When  a  rule  nisi  for  leave  to  issue  execution  against  a 
member  of  the  company  has  been  discharged  for  want  of  the  ten 
days'  notice,  a  second  rule  nisi  may  be  obtained  against  the  same 
party,  upon  due  notice  given  (c). 

The  returns  of  the  names  of  the  shareholders  in  a  joint  stock  Returns  of 
company,  made  imder  7  &  8  Vict.  c.  110,  are  sufficient  pHmd/acie 
evidence  that  the  parties  named  in  them  are  shareholders,  to  justify 
the  Court  in  issuing  execution  against  them  under  s.  68  of  that 
Act,  if  the  fact  is  not  denied,  and  the  ten  days'  notice  required  by 
that  section  has  been  given  to  the  party  to  be  charged  {d).  The 
above  Act  does  not  contain  a  provision  that  the  returns  shall  be 
evidence  that  the  persons  named  therein  were  members  at  the  time 
of  the  return  made,  as  the  Banking  Act  does  (e). 

By  s.  36  of  the  Companies  Clauses  Consolidation  Act  (/), 
execution  may  issue  against  shareholders,  to  the  extent  of  their 
shares  in  the  capital  unpaid,  in  manner  therein  provided. 


(9.)  Contribution  beticeen  lands  subject  to  judgment. 

If  a  person  purchases  a  portion  of  an  estate,  which  is  subject  td 
a  judgment,  and  execution  is  sued  out  against  the  purchaser  only^ 
the  debtor,  his  heir,  and  even  purchasers,  of  other  portions  of  the 
land,  are  bound  to  contribute  with  him.  But  if  execution  is  sued 
out  against  any  portion  of  the  lands,  which  remain  unsold,  neither 

{s)  ThimpaoH  ▼.  Z7.  8.  06,  tup,  18  L.  J.  C.  P.  90. 

(«)  Cordtr  t.  Univertal  Gas  Light  Oo,  {d)  Turner  V.  Metropolitan  Live  Stock 

17  L.  J.  C.  P.  305.  Co,  tup. 

(*)  Turner  y.  Metropolitan  Live  Stock  {e)  7&8Vict.o.  110,  8. 18 ;  70teo,IV, 

Co.  17  L.  J.  Exc.  264.  o.  46,  b.  6. 

(c)  Corder  v.  Univertal  Gat  Light  Oo.  (/)  8  &  9  Vict.  6.  10. 
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ContributioD. 


the  debtor  nor  the  heir  will  be  entitled  to  contribution,  in  respect 
of  any  part  of  the  lands  which  are  in  the  hands  of  a  purchaser, 
and  the  amount  of  consideration  is  immaterial  {g). 

With  a  view  to  remedy  the  hardship,  to  which  creditors  were 
subject,  of  having  their  executions  avoided,  if  the  extent  omitted 
any  portion  of  the  land  which  was  liable  to  the  judgment,  it  was 
enacted  by  16  &  17  Car.  II.  c.  5,  s.  2,  that,  where  any  judgment, 
statute,  or  recognizance,  shall  be  extended,  the  same  shall  not  be 
avoided,  or  delayed,  by  occasion  that  any  part  of  the  lands  are,  or 
shall  be,  omitted  out  of  such  extent;  saving  always  to  the  party,  or 
parties,  whose  lands  shall  be  extended,  his  and  their  heirs,  executors, 
and  assigns,  his  and  their  remedy  for  contribution  against  such 
person  or  persons,  whose  lands  are,  or  shall  be,  omitted  out  of  such 
extent,  from  time  to  time. 

But  a  purchaser  has  no  right  of  contribution  from  purchasers  of 
other  portions  of  the  estate  of  the  debtor,  if  they  derive  title  under 
a  conveyance  of  earlier  date  (A). 


Judgment 
creditor  par- 
cbagingpart 
of  the  bmds 
extended. 

Belease  of 
part  of  land 
charged  not 
to  affect 
judgment. 


(10.)  Effect  of  release  of  part  of  land  charged. 

If  a  judgment  creditor,  having  become  tenant  by  elegit^  bought 
part  of  the  lands  extended,  this  would  have  discharged  the  residue 
of  the  lands,  and  satisfied  the  judgment  (/). 

But,  now,  by  8.  11  of  22  &  23  Vict.  c.  35,  the  release  from  a 
judgment  of  part  of  any  hereditaments  charged  therewith  is  not  to 
afEect  the  validity  of  the  judgment,  as  to  the  hereditaments  re- 
maining xmreleased,  without  prejudice,  nevertheless,  to  the  rights  of 
persons  interested  in  the  hereditaments  remaining  unreleased(^). 


(11.)  Satisfaction  of  judgtnenta. 

The  proper  mode  of  discharging  a  judgment  is  by  entering  up 
satisfaction  on  the  record  (/) ;  or  the  judgment  may  be  released  by 
deed  (m),  which,  although  it  does  not  vacate  the  judgment,  was 


{p)  Sir  W.  HerherVa  eaae,  3  Go.  12  b  ; 
2  Eq.  Ca.  Abr.  222,  pi.  7 ;  Prid.  Judg. 
p.  48,  ed.  4  ;  3  Go.  14  b. 

(A)  Sariley  v.  FJahartie,  1  LI.  &  G. 
temp.  Hiinket,  219  ;  6  Jann.  Byth.  by 
Sweet,  61  ;  Handcoek  t.  H*.  1  Ir.  Gh.  B. 

467. 

(i)  JKoM  T.  Fope^  Plow.  72 ;  Shop.  T. 
by  Prest.  866 ;  Bac.  Ab.  Exeontion,  B.  7 ; 


Handeoeh  t.  H,  tup,  ;  SeU  y.  Lord  B&xU^^ 
17Beav.  14 ;  20 1^.  127 ;  I^ight  v. Bowyer^ 
4Dea.  &  Jo.  619. 

{k)  See  the  Lnflh  Act,  11  &  12  Viot.  c. 
48,  B.  72 ;  Handeoeh  r.  E.  tup, 

{t)  For  the  mode  of  doing  thia,  see 
Archb.  by  Prent.  638,  ed.  13. 

(m)  litt.  B.  607. 
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good  causey  in  case  execution  was  sued  out,  on  which  to  ground 
a  writ  of  auditd  quereld  to  annul  the  execution  (»),  or  a  motion  in 
Court  (o) ;  and  even  where  the  writ  was  set  aside  at  law,  equity 
gave  relief  (p) ;  but  now  proceedings  by  audita  quereld  are 
abolished  (9),  and  relief  is  obtained  by  motion  in  Court. 

It  seems,  that  a  release  might  have  been  pleaded  in  bar  to  a  Release. 
scire  facias  to  revive  the  judgment  (r) ;  and  such  release,  before  the 
Jud.  Act,  was  at  law  valid,  notwithstanding  the  creditor  had 
previously  assigned  the  land  extended  (s) ;  and  it  was  held  that 
after  a  lapse  of  twenty  years,  the  Courts  would  presume  the  judg- 
ment satisfied,  unless. the  laches  was  explained  (t) ;  and,  it  seems, 
the  defendant  might,  on  an  old  judgment,  plead  payment  under 
4  Ann.  c.  10,  s.  12  (w). 

The  23  &  24  Vict.  c.  115  (x),  has  provided  greater  facilities  Satisfaction 
for  entering  on  the  register  satisfaction  of  a  registered  judgment,  judgments. 
iis  pendens,  decree,  order,  rule,  annuity,  rent  charge,  or  writ  of 
execution,  and  for  the  issue  of  certificates  of  the  entry  of  such 
satisfaction.  Where  the  requirements  of  this  statute  cannot  be 
oompUed  with,  a  rule,  or  order,  of  the  High  Court  directing  satis- 
faction to  be  entered  upon  the  record  of  the  judgment  must  be 
obtained  (y). 

If  a  warrant  of  attorney  to  confess  judgment  is  given  by  way  of  Warrant  of 
collateral  security,  defeasanced  on  payment  of  the  interest,  after  the  seoare  interest 
rate  and  at  the  time,  and  in  manner  recited  iu  a  mortgage  deed  of  ^  ^' 
eiven  date,  and  the  interest  is  paid  up  to  the  day  fixed  for  payment 
in  the  mortgage  deed,  though  the  principal  be  still  unpaid,  the 
Court  will  order  satisfaction  to  be  entered  on  the  judgment.    But 
the  application  will  be  refused,  if,  from  the  introduction  of  other 
words  into  the  defeasance,  there  is  the  least  doabt  if  the  security  of 
the  judgment  is  to  be  so  limited  (2). 

Prima  faciei  a  creditor  has  a  right  to  take  out  execution  upon  an  Execution, 
unsatisfied  judgment,  for  the  full  amount  of  the  debt  or  damage  i^onnt. 


(«)  Bac.  Ab.  Execution,  C. ;  and  see  [a)  Bac.  Ab.  tit.  Eeleaae  (D). 

Shep.  T.  by  Pr.  823,  343 ;  Barrow  r.  {t)  Peake's  Evid.  25  n. ;  Qreenfell  y. 

Gray,  Cro.  Eliz.  552.  Girdleatone,  2  Y.  &  G.  662,  Exc. 

(o)  lb.     See    Ouchterlony   y.    Oibson,  (m)  Kemyt  y.  Jtuseomb,  2  Atk.  45. 

5  Han.  &  G.  579;  12  L.  J.  G.  P.  278  ;  [x)  S.  2. 

Bmrier  y.  St.  Qu^in,  13  L.  J.  Exc.  (y)  16  &  17  Vict.  c.  113,  s.  144. 

144 ;  12  M.  &  W.  441.  (z)  Atkinson  y.  Jonea,  2  A.  &  E.  439 ; 

(p)  Wiilianu  y.  JRoberta,  8  Ha.  315.  and  see  Kinff  y.  Oremhill^  6  Man.  &  Q-. 

(q)  Sup,  p.  144.  59. 

(r)  Shep.  T.  bj  Brest.  343. 
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recovered.  If  the  judgment  has  heeii  satisfied  in  part,  application 
may  he  made  to  the  Court  for  relief.  But  an  action  on  the  case 
did  not,  before  the  Jud.  Act,  lie  for  levying  the  whole  sum  secured 
by  the  judgment  {at  least  if  malice  and  want  of  probable  cause 
were  not  alleged,  even  if  it  would  then) ;  nor  can  the  money,  when 
levied,  he  recovered  back  in  an  action  for  money  had,  and  received, 
on  the  ground  that  the  execution  was  for  more  than  actually  re- 
mained due  (a).  And  on  the  other  hand,  a  writ  of  elegit,  or  fi.fa , 
cannot  be  sued  out  for  a  part  only  of  the  sum  secured  by  the 
judgment,  unless  it  show  upon  the  face  of  it,  that  the  residue  of  the 
judgment  debt  bos  been  satisfied,  or  otherwise  disposed  of  (fi). 

Where  a  judgment  was  entered  up  on  a  warrant  of  attorney,  for 
£1,800,  to  secure  an  annuity,  and  the  judgment  creditor  received 
more  than  the  £1,800,  the  Court  ordered  satisfaction  to  he  entered 
up,  OS  of  the  date  on  which  a  later  judgment  was  entered  up,  and 
directed  eums,  received  by  the  first  judgment  creditor  since  that 
time,  to  be  paid  to  the  second  judgment  creditor,  but  not  any  of 
the  sums  received  prior  to  the  signing  of  the  second  judgment  (c), 

(12.)  Statute  of  Limitations. 

How  far  judgments  are  haired  under  the  Statute  of  Limitations, 
see  inf.  pp.  983  and  993. 

(a)  Di  Medina  v.  Orovt,  10  Q.  B.  162,      784. 
172.  if)  CottU  v.  WoTTuigtoii,  6  B.  &  Ad. 

(J)  Sherwood  v.   Clarkt,  16  M.  &  W.      447 ;  2  N.  ±  M.  227. 
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ATTACHMENT  OF   DEBTS. 
Sect.  Page 

1.  Lord  May or^ 8  Court 161 

2.  Common  Law  Procedure  Act,  and  Judicature  Acts       .     162 

(1.)  Lord  Mayor*8  Court, 

By  the  custom  of  foreign  attachment  in  London,  only  debts, 
vhich  have  wholly  accnied  within  the  city,  or  debts  due  by,  or  to 
a  citizen,  or  resident,  within  the  city,  can  be  attached  {a). 

If  the  objection  of  want  of  jurisdiction,  or  any  other  objection, 
is  not  raised  by  the  debtor  in  the  Lord  Mayor's  Court,  he  cannot 
set  it  up  in  a  subsequent  action  against  the  garnishee  to  recover  the 
debt  which  the  lattep  was  compelled  to  pay  under  the  attach- 
ment (i). 

The  custom  does  not  apply  to  debts,  the  beneficial  interest  in 
which  is  in  a  person  other  than  the  debtor  sued  {c). 

The  payment  made  by  the  garnishee  cannot  be  set  up  in  an  Debtor  dead. 
action  by  the  personal  representatives  of  the  debtor,  where  the 
proceedings  in  the  Mayor's  Court  were  had  when  the  debtor  was 
dead  {d). 

In  order  to  attach  a  debt  in  the  hands  of  the  garnishee,  by  the  Jadgment  not 
cnstom  of  London,  a  judgment  is  not  required  to  be  obtained 
against  the  debtor,  but  he  must  have  been  summoned  and  made 
defendant  {e). 

The  attachment  can  be  dissolved,  by  the  surrender  of  the  original 
defendant  in  prison  (/). 

A  debt  due  from  a  corporation  cannot  be  attached  {e).  Whether 
Bhares  in  a  mining  company  can,  qucere  {g).  i 

(«)  Mayor  of  London  t.  Cox,  2  L.  B.  (d)  MattheyY.  TTwtfman,  18  G.  B.  N.  S. 

H.  L.  230  ;  affiiming  2  L.  R.  C.  P.  82  ;  667 ;  11  Jar.  K.  S.  603. 

8  Jar.  N.  8.  542  ;  Banqtte  de  Credit  Com^  (e)  London  Joint  Sik,  Bk.  v.  May,  of 

mmial  ▼.  De  Gas,  6  L.  B.  0.  P.  142 ;  London,  1  G.   P.  D.  1 ;  affirmed  5  t^. 

Cooke  Y,  Gill,  8  ib,  107.  494,  G.  A. ;  6  App.  C.  393. 

(*)  JTestoby  ▼.  JDay,  2  El.  &  Bl.  605.  (/)  He  Wilkins,  8  L.  B.  Q.  B.  107. 

(e)  Ib.  And  Gom.Dig.  Attachment,  D.  (^)  Tredinnick  v.  Oliver,  5 11.  &  N.  780. 

€. — VOL.  I.  ^  M 
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A  creditor,  who,  after  Us  debtor's  death,  obtains  an  attachment 
in  the  Lord  Mayor's  Court  against  part  of  the  assets,  gains  no 
priority  over  the  fond  attached,  as  against  the  other  creditors  of  the 
deceased  (A). 


Examination 
of  judgment 
debtor. 


Order  to 
attach  debt 
due  from 
gamlBhee. 


Mazxied 
woman. 

Ghmiiflhee 
taken  in 
etxeontion* 


(2.)  Common  Law  Procedure  Act^  and  Judicature  Acts, 

By  the  0.  L.  Proc.  Act,  1864  (t),  any  creditor,  who  has  obtained 
a  judgment  in  any  of  the  superior  Courts,  may  apply  to  the  Court 
or  a  judge  of  any  of  the  superior  Courts ;  and  by  the  Eules  of 
the  Supreme  Court  (ft)  the  Court  or  a  judge  may,  upon  the  ex  parte 
application  of  any  person  who  has  obtained  a  judgment  or  order 
for  the  recovery  or  payment  of  money,  either  before  or  after  any 
oral  examination  of  the  debtor  liable  imder  such  judgment  or  order, 
and  upon  affidavit  by  himself  or  his  solicitor  stating  that  judgment 
has  been  recovered  or  order  made,  and  that  it  is  still  unsatisfied 
and  to  what  amoimt,  and  that  any  other  person  is  indebted  to  such 
debtor,  and  is  within  the  jurisdiction,  order  that  all  debts  owing  or 
accruing  from  such  third  person  to  such  debtor  shall  be  attached  to 
answer  the  judgment  or  order ;  and  by  the  same  or  any  subsequent 
order  it  may  be  ordered  that  the  garnishee  shall  appear  before  the 
Court  or  a  judge  or  an  officer  of  the  Court,  as  such  Court  or  judge 
shall  appoint,  to  show  cause  why  he  should  not  pay  to  the  person 
who  has  obtained  such  judgment  or  order  the  debt  due  to  him  from 
such  debtor,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
judgment  or  order. 

The  examination  of  the  judgment  debtor  may  be  of  the  strictest 
character  (/). 

The  affidavit  in  support  of  the  garnishee  order  need  not  state  the 
amount  of  the  debt  due  to  the  judgment  debtor,  notwithstanding 
Form  No.  25  in  Appendix  B.  (m). 

A  judgment  against  a  married  woman  is  not  within  this  order,  as 
it  is  not  available  for  all  purposes  (n). 

The  garnishee  order  may  be  obtained  agaiost  the  garnishee, 
although  he  has  been  ta^en  in  execution  for  the  debt  (o). 


(A)  Bedhead  t.  WelUm^  29  Bear.  621 ; 
30  L.  J.  Ch.  677. 

(t)  17  &  18  Viet.  c.  126,  bb.  60,  99. 

(A)  Ord.  XLV.  r.  1. 

[t)  Btp,  of  Coeta  Riea  ▼.  Stroueherffy  16 
Ch.  B.  8,  G.  A. 


(m)  Lucy  ▼.  Woody  W.  N.  1884—68, 
Eleld,  J. 

(m)  Chapman  v.  Bigge,  11  Q.  B.  B.  28. 

(o)  Marplee  y.  Hartley y  1  B.  &  S.  1 ; 
7  Jnr.  N.  S.  774. 
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But  a  judgment  creditor,  who  has  taken  his  debtor  in  execution,  Judgment 
cannot  attach  his  debtor's  debt  under  the  Act  {p),  in  execution. 

Under  the  0.  L.  Proo.  Act,  1860,  the  Court  or  judge  may  when 
refuse  to  interfere  where,  from  the  smaUness  of  the  amount  to  be  '^  "^  * 
recovered,  or  of  the  debt  sought  to  be  attached,  or  otherwise,  the 
remedy  sought  would  be  worthless  or  vexatious  (q). 

Orders  for  the  payment  of  money  or  costs,  which  have  the  force  What  are 
of  judgments  for  the  purpose  of  the  particular  remedies  given  by  within  the 
1  &  2  Vict.  c.  110,  and  other  judgment  acts,  are  not  judgments    °  * 
for  the  purpose  of  attachment  within  the  Acts  (r). 

The  debt  must  be  an  existing  and  recoverable  debt.     The  word  What<<debt'' 
*^  aocruing  "  applies  to  a  debt  due,  but  not  payable  until  a  future  attached. 
time(«).    A  policeman's  superannuation  allowance  may  be  at- 
tached {t),.  but  the  salary  of  a  medical  officer  cannot  be  attached 
before  it  is  actually  payable  (n),  nor  can  future  payments  in 
leepect  of  a  pension  (t). 

A  conditional  debt  cannot  be  attached  {t/) — e.  g.,  the  purchase-  Conditional 
money  assessed  by  a  jury  under  a  notice  to  treat  by  a  railway 
company,  before  tender  of  conveyance  (t/). 

Bent  may  be  attached  (s)  (although  it  is  otherwise  in  the  Lord 
Mayor's  Court  (a) ) ;  and  a  debt  due  to  any  one  of  the  debtors  imder 
a  joint  judgment  (b).  Also  interest  on  railway  stock  of  one  com- 
pany, guaranteed  by  another  company  (c).  So  also  moneys  of  a 
company  in  the  hands  of  a  third  person  (d) ;  and  funds  in  the 
hands  of  the  official  manager  of  a  company  in  course  of  winding 
up  at  the  suit  of  a  creditor  of  the  company's  creditor  (e) ;  also 
money  ordered  to  be  paid  by  a  receiver  to  a  legatee  (/) ;  also  a 


{p)  Jauralde  r.  Parker,  6  H.  &  N.  431. 

(g)  23  &  24  Vict.  o.  126,  8.  28. 

(r)  J20  Frankhmd,  8  L.  B.  Q.  B.  18  ; 
Umameial  Corporation,  ^o,  y.  China  Co. 
^.  4  L.  B.  C.  P.  165  ;  Beat  t.  Pembroke, 
8  Ij.  B.  Q.  B.  363  ;  Cremetti  t.  Crom,  4 
Q.  B.  D.  225 ;  notwithstanding  ITar^/^ 
▼.  SJkemweU,  1  B.  &  S.  1 ;  SOL.  J.  Q.  B. 
223.  AndaeeSe  JPriee,  4  L.  B.  C.  P. 
165 ;  and  Solcroft  t.  Manhy,  8  8c.  N.  B. 
473  ;  7  Kan.  &  Ghr.  843;  13  L.  J.  C.  P. 
208 ;  HonUy  r.  Cox,  4  Ch.  92 ;  Nott  t. 
Semda,  W.  K.  1883—79,  Pearson,  J. 

(«}  Imea  y.  B.  India  Co.  17  C.  B.  351 ; 
Ihpp  y.  Jonse,  10  L.  B.  Q.  B.  591. 

(/)  Booth  y.  Trail,  12  Q.  B.  D.  8. 

(w)  Haa  y.  JPHteheit,  3  Q.  B.  D.  215 ; 
Jcnet  y.  Thmnpeon,  E.  B.  &  E.  63 ;  27 


L.  J.  Q.  B.  234. 

(y)  Sbwell  v.  Metrop,  ^(;.  Cb.  19  Ch.  D. 
606,  Chitty,  J. 

{z)  MitcheU  y.  Lee,  2  L.  B.  Q.  B.  259  ; 
8  B.  &  S.  92. 

(a)  Com.  Dig.  Attachment. 

(b)  Miller  y.  Mynn,  1  E.  &  E.  1075  ; 
28  L.  J.  Exo.  324. 

(e)  Boueh  y.  Sevenoaks  £.  Co.  4  Ex.  D. 
133;  JExp.  Turner,  2  De  G.  F.  &  J. 
354. 

{d)  UniUd  Englith  ^  Scottish  Co.  5  Eq. 
300,  V.  C.  Stuart. 

(e)  Frichard'e  claim,  2  De  G.  F.  &  Jo. 
354  ;  6  Jur.  N.  S.  1172. 

(/)  Be  Cowan' t  estaU,  14  Ch.  D.  638, 
V.  C.  HaU. 
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Eqnitabla 
debts. 


Execatan. 


Unliqnidated 
damages. 


debt  for  which  a  cheque  has  been  given,  if  payment  of  it  is 
stopped  {g) ;  bnt  not  debts  due  by  a  partnership  in  its  partnership 
name ;  the  names  of  the  partners  must  be  stated  (A). 

Equitable  debts  may  be  attached  («).  Where  a  debt  was  due  to 
the  debtor  as  trustee,  the  money  was  directed  to  be  paid  into 
Court  to  abide  an  issue,  whether  it  was  trust  money  or  not  (y). 
Where  the  money  due  was  on  trust  for  the  defendant  for  the 
maintenance  of  herself  and  her  son,  an  inquiry  was  directed  as  to 
the  interest  of  the  son  {k).  Where  there  is  a  restraint  on  anticipa- 
tion, income  accrued  after  judgment  cannot  be  attached  (/).  And 
trust  moneys  that  may  become  due  by  the  trustee  for  the  defendant 
cannot  be  attached ;  although  accruing,  there  is  yet  no  debt  due 
by  the  trastee  (m). 

An  executor  cannot  be  a  garnishee,  semble  ;  certainly  not,  if  the 
assets  have  been  paid  into  Court  by  the  executor  (n) ;  but,  on  a 
judgment  against  an  executor,  a  debt  due  by  a  third  party  to  the 
testator  may  be  attached  (o).  The  rule  of  equity,  by  which  a 
creditor,  who  has  obtained  a  judgment  against  the  legal  personal 
representative  of  his  debtor  before  a  decree  for  the  administration 
of  his  estate,  is  entitled  to  enforce  his  judgment,  enables  him  to 
recover  his  debt  under  this  Act  from  a  debtor  to  the  estate  which 
is  in  course  of  administration  {p) ;  and  the  judgment  creditor, 
in  such  a  case,  may  obtain  an  order  from  the  Court  to  attach  the 
debt,  although  a  decree  has  been  made  for  administration  (o). 
The  executor  of  a  judgment  creditor  cannot  attach  a  debt  due  to 
the  judgment  debtor,  until  he  has  made  himself  a  party  to  the 
judgment  (r). 

Unliquidated  damages  where  judgment  has  not  been  signed,  or 
other  unascertained  sum,  cannot  be  attached  («) ;  nor  the  proceeds 
of  a  judgment  paid  into  a  county  court  {t) ;  nor  the  surplus  of  a 
bankrupt's  estate  in  the  hands  of  the  official  assignee  {u) ;   nor 


iff)  Cohen  ▼.  HaU,  3  Q.  B.  D.  371. 

(A)   WaOeer  v.  Eoohe,  6  Q.  B.  D.  681. 

(t)  Wihon  V.  JDundat,  W.  N.  1876— 
232  ;  Noah  v.  Fease,  47  L.  J.  Q.  B.  766 ; 
Webb  T.  StmUm,  11  Q.  B.  D.  618,  0.  A. 

(J)  Bobertt  t.  Death,  8  Q.  B.  D.  319. 

{k)  Nash  T.  Fease,  sup, 

(/)  Chapman  v.  Fiffffs,  11  Q.  B.  D. 
28. 

{«)  Webb  y.  Stenton,  sup. ;  differing 
in  part  from  Fe  Cowan's  estate,  16  Gh. 
D.  638,  V.  C.  Hall. 


(«)  Stevens  t.  FheUps,  10  Ch.  417. 

{o)  Furtm  v.  Foberte,  6  H.  &  K.  93 ; 
29  L.  J.  Exo.  484. 

{p)  Fowler  t.  Foberts,  2  Giff.  226. 

(r)  Faifnard  t.  Simmons^  6  E.  &  B.  59. 

(s)  Jones  T.  Thompsonj  El.  Bl.  ft  EL 
63;  Johnson  ▼.  Diamond,  11  Ezc.  73; 
Dresser  t.  Johns,  6  G.  B.  K.  S.  429. 

(0  Dolphin  V.  Layton,  4  C.  P.  D.  130. 

(m)  Hunter  v.  GreensiU,  8  L.  B.  C.  P. 
24. 
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money  in  the  hands  of  a  liquidator  of  a  company  (x) ;  nor  a  dividend  Debtor's 
in  bankruptcy  (y) ;  nor  where  the  debt  due  to  the  judgment  debtor  **^^®®* 
has  been  assigned  (z) ;  nor  the  wages  of  any  servant,  labourer,  or  Wages. 
workman  (a).    A  secretary  is  not  within  the  Wages  Act  (b). 

Where  a  garnishee  order  is  obtained  against  a  mortgagee,  Mortgage 
attaching  the  mortgage  debt,  and  the  mortgaged  property  is  sold, 
an  assignee  of  the  mortgagee  is  preferred  to  the  judgment  creditor ; 
the  order  creates  no  lien  on  the  land,  or  the  proceeds  of  sale  (c) ;  but 
where  the  sale  precedes  the  garnishee  order,  it  then  attaches  on  the 
proceeds  of  sale  (c). 

The  power  of  attachment  being  discretionary,  a  debt  will  not  be  Action  pend- 
attached  of  which  the  judgment  debtor  cannot  enforce  immediate  ^^  ^  ^  - 
payment ;  as  where  an  action  is  bond  fide  pending  against  the 
garnishee  in  respect  of  the  debt,  and  no  collusion  between  him 
and  the  garnishee  is  shown  (d) ;  or  where  the  effect  of  an  order 
would  be  to  give  a  preference  in  respect  of  a  debt  agreed  to  be 
paid  without  priority  as  between  the  judgment  debtor  and  other 
creditors  (e). 

Where  sums  of  money  are  not  attachable  under  the  garnishee  Reoeiyer. 
order  a  receiver  will  be  appointed  (/).  -  A  receiver  may  be  appointed 
with  the  garnishee  order  (^). 

Service  of  an  order  that  debts  due,  or  accruing,  to  the  judgment  Sernoe  of 
debtor,  shall  be  attached,  or  notice  thereof  to  the  garmshee,  in  such  ^   ^' 
manner  as  the  Court  or  judge  shall  direct,  shall  bind  such  debts  in 
his  hands  (A).    Under  this  rule,  not  only  may  an  accruing  debt 
be  attached,  but  an  order  may  be  made  for  payment  of  it  by  the 
garnishee,  when  it  becomes  due  (f). 

If  the  garnishee  does  not  forthwith  pay  into  Court  the  amount  Exeontion 
dne  from  him  to  the  judgment  debtor,  or  an  amount  equal  to  the  ^^^ee. 
judgment  or  order,  and  does  not  dispute  the  debt  due  or  claimed 
to  be  due  from  him  to  such  debtor,  or  if  he  does  not  appear  upon 
gmnmons,  then  the  Court  or  judge  may  order  execution  to  issue, 
and  it  may  issue  accordingly,  without  any  previous  writ  or  process, 

(x)  Mack  T.  Ward,  W.  N.  1884—16.  V.  C.  Bacon. 

(y)  3o^t$  T.  Simpton,  8  Ir.  C.  L.  523.  {d)  RiehardeonT.  OrMvei,  10  W.  B.  45, 

(s)  Eirteh  y.  OoaU*,  18  C.  B.  757;  £zc. 
WthtUr  T.  W.  31  Bear.  393 ;  8  Jnr.  K.  («)  Kennett   v.   JFettminster  Improve' 

8.  1047.  ment  Commisiumeraf  11  Ezc.  349. 

(a)  33  ft  34  Ticfc.  o.  30.     fThe  Wages  (/)  Westhead  v.  MiUy,  25  Ch.  D.  413, 

Attadime&t  Abolitioa  Act).  Chitty,  J. 

(i)  Chrdon  t.  Jitmingi,  9  Q.  B.  D.  45.  {g)  fThittaker  t.  W.  7  P.  D.  15. 

{^  ChatUrton  y.   JTatn&y,  17  Ch.  D.  {h)  Did.  XLY.  r.  2. 

269,  C.  A.;  aifinning  16  Gh.  D.  378,  (i)  TappY.Jonei,  10  L.  B.  Q.B.591. 
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ATTAOHHENT  OF  DEBTS. 


Chap.  16. 


Where 
gamiBhee 
dispates 
liability. 


Whenthiid 

penon 

intereeted. 


DiBoliargeof 
gamiflhee. 


Debt  attach- 
ment book. 


to  leyy  the  amount  due  from  saoh  gamiBhee,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the  judgment  or  order  (k). 

If  the  garnishee  disputes  his  liability,  the  Court  or  judge, 
instead  of  making  an  order  that  execution  shall  issue,  may  order 
that  any  issue  or  question,  necessary  for  determining  his  liability, 
be  tried  or  determined  in  any  manner  in  which  any  issue  or 
question  in  an  action  may  be  tried  or  determined  (/).  The  mere 
assertion  of  the  garnishee,  that  he  disputes  the  debt,  is  not 
sufficient;  he  must  show  just  ground  for  making  the  order (m). 
If  the  judgment  creditor  does  not  proceed  when  the  garmshee 
disputes  his  liability,  the  latter  is  entitled  to  have  the  attachment 
dismissed  with  costs  (n). 

Whenever,  in  proceedings  to  obtain  an  attachment  of  debts,  it  is 
suggested  by  the  garnishee  that  the  debt  sought  to  be  attached 
belongs  to  some  third  person,  or  that  any  third  person  has  a  lien 
or  charge  upon  it,  the  Court  or  judge  may  order  such  third  person 
to  appear,  and  state  the  nature  and  particulars  of  his  daim  upon 
such  debt  (o).  After  hearing  the  allegations  of  such  third  person 
under  such  order,  and  of  any  other  person,  whom  by  the  same  or 
any  subsequent  order  the  Court  or  judge  may  order  to  appear,  or 
in  case  of  such  third  person  not  appearing  when  ordered,  the  Court 
or  judge  may  order  execution  to  issue,  to  levy  the  amount  due 
from  such  garnishee,  or  any  issue  or  question  to  be  tried  or 
determined,  according  to  the  preceding  rules  of  the  order,  and  may 
bar  the  claim  of  such  third  person,  or  make  such  other  order  aa 
such  Court  or  judge  shall  think  fit,  upon  such  terms,  in  all  cases, 
with  respect  to  the  lien  or  charge  (if  any)  of  such  third  person,  and 
as  to  costs,  as  the  Court  or  judge  shall  think  just  and  reasonable  (p). 

Payment  made  by,  or  execution  levied  upon,  the  garnishee, 
under  any  such  proceeding  as  aforesaid  shall  be  a  valid  discharge 
to  him  as  against  the  debtor,  liable  under  a  judgment  or  order,  to 
the  amount  paid  or  levied,  although  such  proceeding  may  be  set 
aside,  or  the  judgment  or  order  reversed  (q). 

There  is  kept  by  the  proper  officer  a  debt  attachment  book,  and 
in  such  book  entries  are  made  of  the  attachment  and  proceedings 


{k)  Ord.  XLV.  r.  3 ;  0.  L.  P.  Act,  1864, 
8.  63 ;  Irish  Act,  s.  65. 

(0  Old.  XLV.  r.  4 ;  C.  L.  P.  Act,  1854, 
8.  64 ;  Iriah  Act,  s.  66 ;  see  JSomer  v. 
Xw/,  3  B.  &  S.  818. 

(w)  Neuman  v.  Book,  4  0.  B.  N.  S. 
434. 


(a)  Wintls  T.  JTUliam,  3  H.  &  N. 
288. 

(o)  Old.  XLV.  r.  6;  C.L.P.Act,1860, 
8.  29. 

{p)  Old.  XLV.  r.  6 ;  0.  L.  P,  Act,  1860, 
8.  30. 

{q)  Ord.  XLV.  r.  7. 
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thereon,  ^th  names,  dates,  and  statements  of  the  amount  re- 
covered, and  otherwise ;  and  copies  of  any  entries  made  therein 
may  he  taken  by  any  person,  upon  application  to  the  proper 
officer  (r). 

The  costs  of  any  application  for  an  attachment  of  debts,  and  of  CoBts. 
any  proceedings  arising  from,  or  incidental  to,  such  application,  are 
in  the  discretion  of  the  Court  or  a  judge  (s).    No  costs  will  be 
allowed  if  there  has  been  no  demand  of  payment  (t). 

There  is  no  provision  for  the  adjustment  of  cross  claims  between  Cross  daims. 
the  garnishee  and  the  judgment  creditor;  and  the  amount  of  a 
debt  due  from  the  latter  cannot  be  retained  by  the  garnishee  (u). 

If  the  debtor  become  bankrupt,  and  his  assignees  do  not  inter-  DeUor 
fere,  the  attachment  holds  good  («?)•  Dankrnpt. 

A  garnishee  order  absolute  is  not  a  ^'  final  judgment "  against 
the  garnishee  within  sub-s.  1  (g)  of  s.  4  of  the  B.  A.  1883,  and 
the  judgment  creditor  who  has  obtained  the  order  cannot  issue  a 
bankruptcy  notice  against  the  garnishee  in  respect  of  it  {p). 

(r)  Oid.XLy.r.8;  C.L.P.Act,1854,  (u)  San^uon  y.  Seaton  Sail.  Co.  10  L. 

B.  66.  R.  Q.  B.  28.    See  Tqpp  y.  Jones,  ib.  691. 

(*)  Ord.XLV.r.9;  C.L.P.Act,1864,  (a?)  European  3k.  y.  Fox,  16  "W.  R. 

n  67 ;  see  Ghitty's  Aroh.  Pr.  by  Prent.,  168. 

ed.  II,  p.  706,  and  ed.  12,  p.  718.  (y)  Szp.   (Jhinery,  12  Q.  B.  D.  342, 

(4  NoU  ▼.  Sonde,  W.  N.  1883—74,  C.  A. ;  JSxp.  SchmiU,  ib.  609. 
CA. 
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9.  Effect  of  death  of  plaintiff  or  defendant        .         ;         .      ib. 

10.  Judgment,  how  signed 176 

11.  Execution  thereon 177 

(1.)  Formalities  of  execution. 

By  32  &  33  Vict.  c.  62,  s.  24  {a),  it  is  provided  that  no  warrant 
of  attorney  to  confess  judgment  in  any  personal  action,  or  cognovit 
actionem  given  by  any  person,  shall  be  of  any  force,  unless  there 
shall  be  present  some  attorney  of  one  of  the  superior  Courts  on 
behalf  of  such  person,  expressly  named  by  him,  and  attending  at 
his  request  to  inform  him  of  the  nature  and  effect  of  such  warrant 
or  cognovit  before  the  same  is  executed,  which  attorney  shall  sub- 
scribe his  name  as  a  witness  to  the  due  execution  thereof,  and 
thereby  declare  himself  to  be  the  attorney  for  the  person  executing, 
and  state  that  he  subscribes  as  such  attorney.  "  Solicitor  "  is  now 
substituted  for  "  attorney  "  (6). 
"Warrant,  Ac,  A  warrant  of  attorney,  to  confess  judgment  or  cognovit  actionem^ 
«ieouS*^^    not  executed  in  manner  aforesaid,  shall  not  be  rendered  valid  by 


inyalid. 


(fl)  Which,  re-enacts  1  &  2  Vict.  c.  110,       79,  ed.  13). 
8.  9,  repealed  by  32  &  33  Vict.  c.  83,  {b)  Jud.  Aot,  1873,  s.  87. 

8.  20  (see  generally  Arch.  Pr.  by  Prent. 
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proof  that  the  person  executing  the  same  did  in  fact  understand 
the  nature  and  effect  thereof ,  or  was  fully  informed  of  the  same  (c). 

By  another  Act  {d)y  an  additional  book  or  index  is  directed  to  Index. 
be  provided,  in  which  only  the  names,  additions,  and  descriptions, 
of  the  respectiye  defendants,  or  persons  giving  the  warrants  or 
oognovits,  are  entered,  and  which  may  be  searched  on  payment  of 
the  additional  fee  mentioned  in  the  Act  (d). 

Warrants  of  attorney  to  confess  judgments  in  Ireland  are  sub*  Ireland. 
jected  to  nearly  the  same  regulations  {$). 


2.  FUing  of  warrant  of  attorney. 

Where  such  warrant  of  attorney  to  confess  judgment,  or  cog- 
novit, or  a  true  copy  thereof,  is  not  filed  with  the  officer  acting 
as  clerk  of  the  judgments  in  the  Queen's  Bench  Division  within 
twenty-one  days  next  after  execution,  as  required  by  3  Q-eo.  IV. 
a   39    (which    makes  it  necessary  to  file  an  affidavit   of   the  3  Geo.  IV. 

•  o   39 

time  of  execution,  as  prescribed  by  that  statute  (/) ),  it  shall  be  '  * 
deemed  fraudulent,  and  shall  be  void ;  and  if  any  such  warrant  of 
attorney,  or  cognovit,  so  filed  was  given  subject  to  any  defeasance 
or  oondition,  such  defeasance  or  condition  shall  be  written  upon 
the  same  paper  or  parchment  with  the  warrant  or  cognovit  before 
the  filing  thereof;  otherwise,  the  warrant  or  cognovit  shall  be 
void  [g). 

Power  is  given  to  any  of  the  judges  of  the  Court,  in  which  the  Memonmdnm 
warrant  of  attorney  or  cognovit  is  given,  to  order  a  memorandum  ^  ^^ 

of  satisfaction  to  be  written  upon  such  warrant,  cognovit,  or  copy 
thereof,  respectively  as  aforesaid,  if  it  shall  appear  that  the  debt, 
for  which  the  warrant  or  cognovit  was  given,  has  been  satisfied  or 
difldiarged  (A). 

Where  a  judge's  order  made  by  consent  is  given  by  a  defendant  Kling  of 
in  a  personal  action,  whereby  the  plaintifl  is  authorized  forthwith,  ^^^'^  **'^^- 
or  at  any  future  tune,  to  sign  or  enter  up  judgment,  or  to  issue  or 
take  out  execution,  whether  such  order  is  made  subject  to  any 
defeasance  or  oondition,  or  not,  the  order,  if  the  action  is  in  the 
Queen's  Bench  Division,  and  a  true  copy  of  the  order,  if  the  action 

{e)  32  ft  33  Vict,  c  62,  s.  26.  (/)  Aeraman  t.  Semiman^  16  ^.  B. 

(i)  6  ft  7  Vict.  0.  66.  N.  S.  998 ;  l5  Jur.  1008. 

(e)  3  ft  4  Yict.  c.  105,  as.  12—18,  in-  {g)  The  Debtors  Act,  1869,  32  ft  83 

dnoiTe.  Vict.  c.  62,  s.  26. 

(h)  3  Geo.  IV.  c.  39,  s.  8. 


A 
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WAKRANTS  OF  ATTOKNET. 


Chap.  17. 


Fninfir  of  is  in  any  other  Diyisioiiy  shall,  together  with  an  affidavit  of  the 
jaage  ■  .  ^^^  ^^  ^^^^  consent  heing  given,  and  a  description  of  the  resi- 
dence and  occupation  of  the  def endant,  be  filed  with  the  officer 
acting  as  derk  of  the  judgments  in  the  Queen's  Bench  Division 
within  twentj-one  days  after  the  making  of  the  order,  otherwise 
the  order,  and  any  judgment  signed  or  entered  up  thereon,  and 
any  execution  issued  or  taken  out  on  such  judgment,  shall  be 
void  (t) ;  and  the  provisions  of  3  Gbo.  lY.  c.  39  (ss.  5,  8),  and 
of  6  &  7  Yict.  c  66,  as  to  the  filing  warrants  of  attorney  and 
cognovits  with  the  derk  of  the  judgments,  and  for  the  making 
entries  by  such  clerk,  and  search  in  relation  thereto,  and  for 
entering  satisfaction  thereon,  and  for  fees  for  search  and  filing, 
and  taking  office  copies,  extend  and  apply  to  eveiy  sudi  judge's 
order  (k). 

The  Acts  apply  to  warrants  of  attorney,  whether  executed  in 
this,  or  in  a  foreign,  country  (/) ;  and  it  seems  that,  if  judgment 
be  signed  on  a  warrant  of  attorney  which  is  not  made  in  compli- 
ance with  the  statutes,  the  defect  cannot  be  waived  (m) ;  and  the 
statutes  do  not  apply  where  the  defendant  is  himself  an  attorney  (n). 


Efleot  of 
maRiagv. 


(3.)  Sp  whom  it  may  be  given. 

A  warrant  of  attorney  cannot  be  given  by  an  infant  (o) ;  and  if 
he  give  a  joint  warrant  of  attorney,  the  judgment  will  be  set  aside 
as  to  him  (p) ;  nor  can  it  be  given  by  a  partner,  to  bind  his  co- 
partners (s) ;  nor  by  an  executor,  to  bind  his  co-executors  (r). 

It  is  not  an  objection  to  signing  judgment  on  a  warrant  of  attor- 
ney that  the  defendant  has,  since  the  execution,  become  insane  («). 

Before  the  late  Married  Women's  Property  Acts,  if  a  feme  sole 
signed  a  warrant  of  attorney,  the  Court  or  a  judge,  after  her 
marriage,  allowed  judgment  to  be  entered  up  against  the  husband 
and  wife  {t) .    The  judgment  upon  such  warrant  of  attorney  would. 


(i)  82  &  33  Viot.  o.  62,  b.  27. 

(k)  lb.  8.  28. 

(/)  Da/m  Y.  TrevanioHf  2  D.  &  L.  743. 

(ill)  Cfripper  v.  Briitow,  6  M.  &  W. 

807. 
(«)  Doumei  v.  Garbett,  7  Jur.  800 ;  12 

L.  J.  Q.  B.  269 ;  2  Bowl.  N.  S.  939 ; 

CMpp  T.  JZarrw,  6  M.  &  W.  430. 

(o)  Scmnderton  v.  Marr,  1  H.  Bl.  76 ; 

Wood  V.  E$ath,  1  Chit.  B.  708  n.;  Oliver 

r.  Wbodrofe,  7  Dowl.  166 ;  4  M.  &  W. 

660 ;  m&rlcn  v.  Tmlms,  10  Moore,  172 ; 


2  Bing.  476  ;  mover  y.  SiokM,  1  K.  & 
W.  203 ;  1  Tyr.  &  G.  612 ;  4  DowL 
724. 

{p)  Ashlin  T.  langton,  4  Ho.  &  Se. 
719 ;  MotUux  y.  St.  Anbyn^  2  W.  BL 
1133. 

{q)  BruUon  y.  BurUm,  1  Chit.  B.  707 ; 
Hunter  v.  Farker,  7  M.  &  W.  322. 

(r)  JBlweU  y.  Quoth,  I  Str.  20. 

(»)  Fiffs^ott  Y.  Zilliek,  4  Dowl.  287. 

(0  Staples  Y.  Purter,  2  Dowl.  764 ;  3 
Ho.  &  So.  800 ;  Boeoek  y.  liy,  8  DowL 
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in  regard  to  the  liability  of  the  husband,  be  subject  to  the  late 
Acts  (w).  If  a  warrant  of  attorney  is  given  to  ^feine  sole^  her 
subsequent  marriage  is  not  a  revocation  of  it ;  and  judgment  will 
not  be  entered  up  in  the  name  of  the  husband  and  wife  {x) ;  as 
'where  a  warrant  of  attorney  was  given  by  W.  to  D.  and  S.,  and 
W.  and  S.  afterwards  intermarried  (y). 

(4.)   Who  may  be  the  solicitor. 

The  solicitor  for  the  plaintiff  cannot  act  for  the  defendant  {%) ; 
nor  the  London  agent  of,  nor  a  solicitor  acting  as  the  clerk  of,  the 
plaintiff's  solicitor  {a) ;  nor  can  the  same  solicitor  act  for  both 
parties  (6). 

Although  the  solicitor  must  be  ^^  expressly  named "  by  the  Expreesly- 
def endant,  yet  the  appointment  will  not  be  invalid,  if  the  solicitor  ''"^   ' 
was   suggested  by  another  person,  or  even  introduced  by  the 
creditor  himself,  or  even  paid  by  the  creditor  (c),  so  long  as  the 
solicitor  is  bond  fide  appointed  by  the  defendant  {d), 

(5.)  Duties  of  the  solicitor. 

The  solicitor  is  to  attend,  at  the  debtor's  request,  to  inform  hin> 
of  the  nature  and  effect  of  the  warrant  or  cognovit  before  execu-* 
tLon.  The  solicitor  is  only  bound  to  do  this,  if  he  be  required  by 
the  debtor,  and  is  not  bound  to  read  the  instrument  to  him,  imless 
he  defiiree  it.  Nor  can  the  debtor  complain  that  proper  advice  was 
not  given  him,  either  by  the  solicitor's  neglect,  or  in  consequence 
of  his  own  omission  to  give  the  solicitor  proper  explanations  {e). 


126 ;  Anon.  1  Show.  89 ;  Eartford  t. 
MtUimgly,  2  Chit.  B.  117  ;  Higginhottom 
T.  -ff.  8  DowL  126. 

(«)  83  ft  34  Yiot.  o.  93,  b.  12 ;  37  &  38 
Yici.  c  50 ;  45  ft  46  Yiot.  o.  76. 

(jr)  Jbum,  1  Salk.  117.  ^eeLoUingY. 
JTMU^  22  L.  J.  Q.  B.  327. 

(y)  JfartUr  t.  Zee,  3  Burr.  1469 ; 
MtUalfe  T.  BavU^  8  D.  ft  B.  46 ;  Aswn, 
7  Mod.  53. 

(s)  Mamm  t.  Zid^,  5  M.  ft  W.  513. 

(«)  JPtfer  T.  Swayne,  2  D.  ft  L.  37; 
IhtrrmU  t.  BlurUm,  9  Dowl.  1015. 

{h)  Cooper  T.  Grant,  12  G.  B.  154; 
B^ng  T.  Dolphin,  8  Bowl.  309;  Sander' 
mm  T.  WeUUy,  ib,  412 ;  EiretY,  Eannah, 
17  Q.  B.  383. 


(<?)  Eaigh  v.  Frost,  7  Dowl.  743 ; 
EaU  V.  Dale,  8  ib.  599 ;  Fease  v.  Wells, 
ib.  626  ;  Dames  v.  Dendrey,  7  ib.  747 ; 
Dligh  T.  Brewer,  3  ib.  266  ;  Mioe  v.  Lin- 
stead,  7  ib.  163 ;  Taylor  t.  NiehoUs,  6 
M.  &'W.91;  JoelY. Dicker,  b'D.&Jj.l', 
16  L.  J.  Q.  B.  369. 

{d)  Walton  t.  Chandler,  1  0.  B.  306 ; 
Zevinson  v.  8ger,  16  Jur.  1011 ;  21  L.  J. 
Q.  B.  16. 

W  Fiflh.  Mtg.  114,  ed.  8,  129,  ed.  4 ; 
Eaigh  v.  Frost,  sup.  ;  Taylor  v.  NichoUs, 
9up. ;  Joel  V.  Dicker,  sup. ;  Eale  v.  Dale, 
sup.;  Fease  y.  Wells,  sup.;  Barnes  y. 
Fendrey,  sup.;  Bligh  y.  Brewer,  sup.; 
Biee  y.  Linstead,  sup. 
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WABEANTS  OF  ATTORNEY. 


GsAP.  17. 


Atteatatioii. 


Gognorit 
-within  the 
Act. 


The  requirements  as  to  the  attefitation  are  threefold,  oomprismg, 
subsoription  by  the  solicitor  as  a  witness ;  a  declaration  that  he  is 
solicitor  for  the  person  who  executes;  and  subscription  as  suoh 
solicitor.  The  attestation,  though  not  necessarily  in  the  words  of 
the  statute,  must  show,  by  necessary  implication,  that  all  these 
requifiities  have  been  fulfilled  (/). 

The  solicitor  may  have  explained  the  instrument  to  the  debtor, 
without  acting  as  his  solicitor  in  doing  so,  for  he  may  have  done  it 
without  the  debtor's  request,  or  before  being  employed  as  his 
Solicitor;  and  he  may  subscribe  the  instrument,  yet  not  as  the 
debtor's  solicitor,  because,  though  previously  so  named,  and  acting, 
his  employment  may  cease  before  the  attestation  (^). 

It  is  not  necessary  for  the  solicitor  to  state  in  the  subsoription, 
that  he  is  expressly  named  by  the  debtor,  or  that  he  attended  at 
his  request  (A). 

As  to  what  amounts  to  a  proper  attestation  within  the  Act,  see 
cases  in  note  (t). 

A  cognovit  actionem  in  an  action  of  ejectment  was  within  this 
clause ;  but  not  a  warrant  of  attorney  (k). 

An  agreement  to  waive  a  scire  facias  to  revive  judgment  upon  a 
wairant  of  attorney,  entered  into  after  judgment  has  been  signed 
upon  the  warrant,  did  not,  before  the  Jud.  Act,  need  to  be  executed 
with  the  formalities  required  for  warrants  of  attorney  by  this 
clause  (/). 

The  signing  of  a  consent  to  a  judge's  order  for  the  stay  of 
proceedings  on  payment  of  the  debt  and  costs,  and  in  default  that 
the  plaintiif  may  sign  final  judgment  and  issue  execution,  does  not 
amoimt  to  the  giving  of  a  cognovit  within  the  Act,  which  only 
applies  to  those  given  by  a  party  out  of  Court  (i») ;  whether  an 


(/)  Kflh.  Mtg.  114,  ed.  3,  129,  ed.  4 ; 
Focoek  V.  Hekerinff,  18  Q.  B.  789  ;  Sdt 
T.  Kershaw,  5  D.  &  L.  419 ;  Zewit  v. 
Zord  KenaingUm,  15  L.  J.  G.  P.  100 ; 
2  G.  B.  463 ;  PhUlipt  t.  Gxbbt,  16  M.  & 

TV.  208. 

ig)  Fish.  Mtg.  114,  ed.  3,  129,  ed.  4 ; 
Eibhert  v.  BarUm,  10  M.  ft  W.  678 ; 
Oliver  v.  Woodroffe,  4  ib,  660 ;  Everard 
y.  TdppleUm,  6  Q.  B.  181 ;  Tooled.  Sobhsy 
8  Dowl.  113 ;  JPotier  -t.  NiehoUon,  8  M. 
&  W.  294. 

(A)  Goi/  V.  HaU,  18  L.  J.  Q.  B.  12; 
5  D.  &  L.  422. 


(t)  ledgardT.  Thompson,  11  M.  ft  W. 
40 ;  Sihbert  y.  Barton,  tup, ;  Btk' 
ington  y.  EoUand,  9  %b,  669 ;  BoiUr  y. 
Niehohon,  tup, ;  Oliver  y,  Wbodrofi,  tup. ; 
Everard  y.  Foppkion,  tup, ;  Zewit  y.  Lord 
Kentington,  tup.;  FhUlipt  y.  Gibit^  sup.; 
Oay  y.  MaU,  tup,;  Levineon  y.  Syer, 
16  Jnr.  1011. 

{k)  Doe  y.  SoweU,  12  A.  ft  E.  696 ; 
Doe  y.  Kingston,  1  Dowl.  N.  S.  263. 

(/)  Cooper  y.  Norton,  16  L.  J.  Q.  B. 
364. 

(ffi)  Bray  y.  Manton,  8  M.  ft  W.  668 ; 
Baker  y.  Flower,  ii.  670. 
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attorney  be  present  before  the  judge  to  oonsent  to  the  order  on 
behalf  of  the  defendant,  or  not  (n). 

(6.)  Setting  aside  a  warrant  of  attorney, 

AppUoation  to  set  aside  a  warrant  of  attorney  under  these  Acts, 
can  only  be  made  by  the  party  himself ,  or  by  his  attorney  duly 
authorized  by  him  for  that  purpose  (o).  But  it  may  be  made, 
though  defendant  has  become  bankrupt  since  his  execution  of  the 
warrant  (p). 

The  provision  is  for  the  benefit  of  the  defendant  only,  and,  Thlzd  party. 
therefore,  a  third  party  who  may  be  prejudiced  by  a  judgment 
against  the  debtor  cannot  raise  an  objection  on  the  ground  of  want 
of  proper  attestation  {q). 

A  party  who  introduces  an  unqualified  person,  as  qualified  to 
atteet,  cannot  afterwards  move  to  set  the  warrant  of  attorney  aside 
on  that  account  (r).  But  such  warrant  may  be  set  aside  if  the 
person  unqualified  is  introduced  by  the  opposite  party,  and 
acquiesced  in  by  the  debtor  («). 

Nor  can  a  surety  recover  from  the  creditor  what  he  has  been  Sureiy. 
obliged  to  pay  by  way  of  contribution  to  his  co-surety,  who  has 
paid  the  full  sum  secured  by  the  warrant,  if  the  warrant  be  good 
against  the  latter  {t). 

The  Courts  will,  under  their  general  jurisdiction,  set  aside  a 
warrant  of  attorney  to  enter  up  judgment,  and  the  proceedings 
under  it,  wherever  they  appear  to  have  been  obtained  by  fraud  or 
for  an  illegal  consideration  {u).    Thus  an  agreement  by  a  bankrupt  Fraud  or 
with  one  of  his  creditors  to  omit  the  debt  in  his  schedule,  and  that      ^^^* 
the  cognovit  held  by  the  creditor  should  be  suspended  and  revived 


(f»)  Bray  r.  Manton^  tup. ;  Baker  t. 
.FfiMcw,  Mfp. ;  Thome  t.  NmU,  2  Q.  B. 
726. 

(•)  Zewie  r.  lord  TankervtOe,  11  H. 
*  W.  109. 

{p)  Taylor  T.  NichoUe,  6  ib.  91 ;  Baois 
T.  TrmKmum,  2  D.  ft  L.  743;  Coeke 
-r.  JSdwarde,  2  Bowl.  N.  S.  66. 

{g)  Chipp  T.  Barria,  6  M.  &  TV.  480. 
As  to  what  amounts  to  an  attorney,  ex- 
preBslj  named  bj  the  defendant,  and 
acting  on  his  behalf,  see  Chipp  y.  Harrit^ 
omp.:  Maoon  v.  Kiddle,  6  M.  &  W.  613  ; 
OUoer  V.  Woodrofi^  tup,;  Chipper  t. 
3rietouf,  6  M .  ft  W.  807  ;  Sanderton  v. 


WetUey,  ib.  98 ;  Taylor  v.  NiehoUt,  tup.  ; 
JoelY.  Dicker,  6 Dowl.  ft  L.  1;  16  L.  J. 
Q.  B.  369 ;  JFalker  v.  Gardner,  4  B.  ft 
Ad.  371 ;  Cox  y.  Cannony  4  Bing.  N.  S. 
463,  case  before  the*  act. 

(r)  Cox  T.  Cannon,  tup.;  Jeyet  T. 
Booth,  1  Bob.  ft  P.  97;  Friee  v.  Carter, 
7  Q.  B.  838. 

(#)  Walker  v.  Gardner,  tup. 

{t)  Price  V.  Carter,  tup. 

(m)  Ward  v.  Lloyd,  6  Man.  ft  G.  787 ; 
7  Soott,  N.  B.  499 ;  see  Arch,  bj 
Pren.  770,  ed.  13,  and  cases  therein 
enumerated. 
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WARRANTS  OF  ATTORNEY. 


Chap.  17. 


Fraud  or 
illegality. 


Wazrant  of 
attorney  not 
oonntennand- 
able. 


GontinTxing 
seourity. 


after  the  debtor's  disohaiigey  is  fraudulent  and  void,  and  the  Court 
will  set  aside  judgment  entered  up,  and  execution  issued,  on  such 
cognovit,  after  the  discharge  (x).  And  this  relief  will  be  given,  even 
on  behalf  of  persons  not  parties  to  the  warrant,  if  the  execution 
under  it  operates  as  a  fraud  upon  them  (y).  But  a  warrant  of 
attorney  given  to  secure  a  sum  embezzled  will  not  be  set  aside, 
unless  it  distinctly  appears  that  there  was  an  agreement,  either 
express  or  necessarily  implied,  that  the  plaintiff  would  abstain 
from  prosecuting  for  the  felony  in  consideration  of  the  security  (s). 
So  a  warrant  of  attorney,  given  by  a  lessee  in  order  to  elude  a 
covenant  not  to  assign,  was  held  void  (a).  So,  if  given  by  way 
of  fraudulent  preference,  it  comes  within  the  Bankrupt  Acts  (6). 
But  such  a  warrant  of  attorney  cannot  be  set  aside  upon 
affidavits  (<?). 

A  warrant  of  attorney  to  enter  up  judgment,  or  to  sell  lands,  by 
way  of  a  security  for  a  debt,  being  an  authority  coupled  with  an 
interest,  is  not  countermandable  (d). 

A  warrant  of  attorney,  with  a  defeasance  stating  it  to  be  given 
as  a  security  for  a  sum  named,  and  interest  thereon,  will  be  con- 
strued as  a  continuing  security,  and  not  merely  for  money  then 
due,  in  the  absence  of  any  thing  on  the  face  of  the  warrant  or 
defeasance  to  show  such  an  intention  {e). 

A  warrant  of  attorney  does  not,  it  seems,  require  a  consideration 
to  support  it ;  at  least,  the  party  who  has  given  it  cannot  set  it 
aside  on  that  ground  (/). 


(7.)  Warrant  of  attorney  not  a  breach  of  a  covenant  not  to  assign. 

Where  there  is  a  covenant  against  assignment  in  a  lease,  or  any 
estate  is  to  be  forfeited  upon  any  alienation  or  charge,  a  warrant  of 
attorney  is  not  a  breach  or  forfeiture,  although  the  lease  or  other 
interest  is  taken  in  execution  under  it  {g) ;  and  that  although,  by 


{s)  Tabram  t.  Freeman,  4  B.  &  Ad. 
887. 

(y)  Martin  t.  Jf.  3  ib.  934. 

(c)  WardY.  Lloyd,  6  Han.  &  G.  787 ; 
7  Soott,  N.  B.  499 ;  Flower  t.  Sadler,  9 
Q.  B.  D.  83. 

(a)  Doe  T.  Carter,  8  T.  B.  300. 

{b)  Sharp  Y.  Thomas,  6  Bing.  416; 
Newnham  v.  Stevenson,  20  L.  J.  G.  P. 
Ill ;  B.  A.  1879,  s.  92. 

(e)  Browne  Y.  Burton,  17L.  J.  Q.  B.  49. 

{d)  Oades  y.   Woodward,  2  L.  Baym. 


160;  1  Salk.  87;    JTalsh  y.  Whitcombe, 

2  Esp.  666  ;  Gausson  t.  Morton,  10  B.  & 
Or.  731 ;  and  see  Sodgson  t.  Anderson, 

3  ib,  842,  861 ;    Spooner  y.  Sandilands, 

1  Y.  &  0.  C.  0.  390. 

(e)  WoolUy  y,  Jennings,  6  B.  &  Cr. 
166. 

(/)  Gay  V.  JSaU,  18  L.  J.  Q.  B.  12. 

(^)  Doe  V.  Carter,  8  T.  B.  67  ;  Avison 
Y.  Holmes,  IJ.  &  H.  630  ;  Doe  t.  Bawke, 

2  East,  481 ;    see  sttp.  88,  and  S.  W. 
Loan,  ^e,  Co.  v.  Bobertson,  8  Q.  B.  D.  17. 
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the  defeasance,  it  was  intended  that  the  judgment  to  be  entered 
up  under  it  was  to  be  registered,  and  so  become  an  equitable 
charge  (A) ;  unless  it  be  given  for  the  express  purpose  of  enabling 
the  lease  or  other  interest  to  be  taken  in  execution  (t). 

The  same  principle  is  acted  on,  in  determining  whether  a  warrant 
of  attomej  is  void,  as  being  a  charge  on  a  benefice  {k). 

(8.)  Judgment  on  old  warrant  of  attorney. 

Judgment  on  a  cognovit,  though  given  before  appearance,  maj 
be  signed  after  more  than  the  lapse  of  a  year  without  a  declara- 
tion, and  without  motion  or  order  of  a  judge  (/).  Nor  does  it 
applj  when  there  is  an  agreement  to  dispense  with  these  forms  (m). 
And  it  seems  that,  under  a  warrant  of  attorney  to  confess  judg- 
ment, judgment  may  be  signed  and  execution  issued  without  an 
appearance  being  entered  on  the  part  of  the  defendant,  or,  at  most, 
such  an  omission  is  a  mere  irregularity,  which  may  be  waived  by 
laches  (n).  So  signing  judgment  on  a  warrant  of  attorney  for  a 
sum  larger  than  that  mentioned  in  the  warrant,  is  a  mere  irregu- 
larity, which  may  be  waived  in  like  manner  (o). 

Final  judgment  is  not  signed  on  the  officer  of  the  Court  marking 
the  postea,  but  on  his  completing  the  taxation  of  costs  {p). 

(9.)  Effect  of  death  of  plaintiff  or  defendant y  8fc, 

An  agreement  that  judgment  may  be  entered  up  on  a  warrant  of 
attorney,  notwithstanding  the  death  of  the  defendant^  is  void,  as 
his  death  is  a  countermand  of  the  warrant  (q).  But  the  death  of 
the  plaintiff  is  not  a  countermand  if  the  warrant  authorize  the 
executors  to  enter  up  judgment  (r).      So  upon    a  warrant  of 


(A)  Croft  T.  ZumUif,  5  E.  &  B.  684 ; 

Jar.  N.  8.  279,  afBrmiTig  t^.  63;  6 
I«.  672 ;  4  Jnr.  N.  S.  903. 

(i)  J)oe  T.  Oarier,  8  T.  B.  300. 

(k)  See  inf.  p.  376. 

(/)  Tkompmm  v.  Langridge^  1  Exo.  351 ; 
17  Ij.  J.  Exo.  4. 

(m)  See  THpp  v.  Stanley^  17  L.  J.  Q. 
B.  19. 

(»)  CharUnoorih  t.  EUity  7  Q.  B.  678  ; 
BirO^am  v.  Ttteker^  8  Soott,  669. 

(o)  Biopfwd  T.  Fitzgerald^  16  L.  J.  Q. 


B.  310. 

(p)  Butler  Y.  BuUaney^  1  Bing.  233  ; 
Pierce  y.  Lerry,  4  Q.  B.  636.  But  see 
Ftther  v.  Dudding,  3  Man.  &  G.  238 ;  and 
Newton  t.  Grand  June.  R.  Co.  16  M. 
&  "W.  142.  And  Archb.  by  Vvesxt.  461, 
note  {k)y  ed.  13,  and  cases. 

(q)  Eeath  t.  Brindley,  2  A.  &  E.  365. 

(r)  Coles  Y.  Kaden,  Barnes,  44 ;  Ren- 
ihall  Y.  MatthetDy  7  Bing.  337 ;  BUtek- 
bume  Y.  Godriek,  9  Dowl.  337;  Harden 
Y.  Foragthy  I  Q.  B.  177. 
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Inflolrent. 


Defendant 
insane. 


From  what 
time  wazrant 
speaks. 


Costs. 


attorney  given  by  two,  judgment  cannot  be  entered  up  againfit  the 
Burvivor  («).  But,  secuSf  where  one  of  two  joint  plaintiffs  dies,  for 
then  the  Burvivor  may  enter  up  judgment  (t).  And  the  Court  will 
not  enter  up  judgment  nunc  pro  tunc  as  of  a  term  prior  to  the  death 
of  an  imohent  upon  a  warrant  of  attorney  given  by  such  insolvent 
before  his  discharge,  although  the  assets  do  not  fall  in  until  after 
his  death  (u). 

The  Court  will  not  allow  judgment  to  be  entered  up  against  a 
party  who,  having  given  a  warrant  of  attorney  to  confess  judgment 
for  securing  the  payment  of  a  sum,  or  the  transfer  of  stock,  on 
demand  J  has  become  insane  {z), 

A  warrant  of  attorney  given  to  secure  a  debt,  with  an  agreement 
that  judgment  should  not  be  entered  up  till  the  debtor  should 
become  bankrupt  or  insolvent,  means  a  general  inability  to  pay 
debts,  and  not  the  taking  the  benefit  of  the  Insolvent  Debtors 
Act  (y). 

A  warrant  of  attorney  speaks  from  the  time  of  its  execution,  and 
not  from  the  day  of  its  date,  and  therefore  such  an  instrument, 
dated  the  24th  of  February,  18  i7,  but  executed  the  20th  of  March 
following,  defeasanced  on  payment  of  the  debt  on  the  20th  of 
March  then  next,  was  held  to  be  a  security  for  payment  on  the  20th 
of  March,  1848(2). 

It  seems  rather  a  nice  question,  whether  a  creditor  is  warranted 
in  signing  a  judgment  on  a  warrant  of  attorney  or  cognovit  given 
to  secure  a  debt  and  costSy  without  first  taxing  those  costs  {a). 


(10.)  Judgment,  how  signed. 

The  judgment  must  be  signed  in  the  way  authorized  by  the 
warrant.  It  is  always  final,  and  signed  in  like  manner,  as  a  final 
judgment  by  confession  or  default  in  an  adverse  suit  (jb). 

It  is  no  longer  necessary,  in  order  that  a  judgment  may  be 


(<)  Gee  T.  Lanet  16  East,  692. 

(0  FendaU  v.  JTay,  2  M.  &  S.  76; 
Spongr  V.  Tucker,  1  Y.  &  J.  206. 

(i#)  Marden  t.  Forsyth,  1  Q.  B.  177. 

{x)  Capper  v.  Dando,  2  A.  &  E.  458. 

(y)  Biddlecombe  v.  Hond,  4  A.  &  E. 
332  ;  JRe  Muggeridge,  Johns.  626  ;  1  Jur. 
N.  S.  192. 


{z)  Broume  r.  Burton,  17  L.  J.  Q.  B. 
47. 

(a)  Booth  Y.  Zadg  Hyde  Farker,  3  M. 
&  W.  64. 

{b)  Tidd,  ed.  9,  656 ;  Bireham  v. 
Tucker,  8  So.  469;  Kemp  v.  Maiiheu*, 
ib,  399 ;  Ckarleaicorth  v.  £ilU,  7  Q.  B. 
678. 
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entered  up  on  a  warrant  of  attorney,  to  show  tliat  the  debtor  was 
living  in  the  term.  It  will  be  suJEoient  to  show  that  he  was  living 
urithin  a  reasonable  time  preceding  the  application  {c). 


(11.)  Execution  thereon. 

Execution  on  warrants  of  attorney  is  the  same  as  in  ordinary 
cases  {d).    In  bankruptcy  see  {e). 


(e)  Jordan  v.  Farr,  2  A.  &  E.  437 ;  {d)  Archb.  by  Prent.  782,  ed.  13. 

Coekman  t.  HeUyer^  1  Bing.  N.  0.  1 ;  {e)  Tottnff  v.  BiUiter,  30  L.  J.  Q.  B. 

Arcihb.  bj  Prent.  780,  ed.  13  ;  Jarvis  y.  153. 
Souik,  13  L.  J.  Exc.  319. 
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(1.)  Debts  of  record. 

Debts  to  the  Crown  are  either  of  record,  or  not  of  record. 

Debts  of  record  to  the  Crown  are  in  the  nature  of  a  feudal 
charge,  and  bind  the  debtor's  lands,  in  whose  hands  soever  they 
come,  from  the  time  of  his  becoming  in  debt  to  the  Crown  {a). 
And  the  Crown,  by  its  prerogative,  has  preference  in  all  oases  in 
which  the  debt  is  prior  on  record  to  the  judgment,  statute,  or 
recognizance  of  the  subject ;  even  although  the  lands  have  been 
actually  delivered  to  the  subject  under  the  elegit^  or  extent  (6).  If 
the  judgment,  statute,  or  recognizance  of  the  subject  be  prior  in 

(a)  2  BoU.  Ab.  166  b,  PI.  1.  {b)  Bac.  Ab.  tit.  Execution,  K ;   2 

Saund.  70  e ;  Gflb.  Hist  £zc.  S8. 
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date  to  the  Crowa's  debt  of  record,  yet,  to  give  the  subject  priority, 
the  lands  must  be  actually  delivered  to  him  in  satisfaction  of  his 
debt ;  for  if  the  queen's  writ  comes  into  the  sheriff's  hands  whilst 
the  lands  are  in  the  possession  of  the  law  on  the  elegit  or  extent, 
and  not  actually  delivered  to  the  creditor,  the  alteration  of  property 
is  not  complete,  and  the  Crown  debt  shall  be  first  satisfied  (c). 

(2.)  Debts  not  of  record. 

By  the  common  law,  the  Crown  could  only  take  by  matter  of  Execution  on 
record ;  and  therefore,  although  by  force  of  the  prerogative  of  the  ^l^^s^fm!^ 
Grown  it  was  an  incontrovertible  rule,  that  in  all  cases  where  the 
Crown's  and  subject's  titles  concurred,  the  Crown's  title  should  be 
preferred  {d)j  yet,  on  all  bond  and  simple  contract  debts  due  to 
the  Crown,  before  an  extent  could  issue,  it  was  necessary  that  the 
debt  should  be  found  by  inquisition ;  after  which  it  became  a  debt 
of  record.  To  remedy  this  delay,  so  far  as  respected  bond  debts, 
33  Hen.  VIII.  o.  39,  s.  50,  enacted  that  all  obligations  and  33  H.  VIII. 

•  •  0  39 

8})ecialties  which  should  be  made  for  any  cause  touching  the  king, 
or  his  heirs,  or  to  his  or  their  use,  should  be  of  the  same  nature, 
and  effect,  as  statutes  of  the  staple  against  any  lay  person.  And 
s.  53  enacted  that  all  suits,  &c.,  and  executions  for  the  king,  s.  53. 
upon  any  of  the  same  obligations,  should  be  of  the  same  force 
against  all  persons  bound  in  such  obligations,  as  statutes  of  the 
staple  against  any'  lay  person ;  and,  by  s.  74,  it  was  further 
enacted  that  any  suit  for  the  king  for  the  recovery  of  any  of 
his  debts  should  be  preferred  before  the  suit  of  any  person ;  and 
that  the  king,  his  heirs  and  successors,  should  have  first  execution 
against  any  defendant  of  and  for  his  said  debts  before  any  other 
person,  so  altcat/s  that  the  hinges  suit  trere  taken  and  commenced,  or 
process  aicardedjfor  the  said  debt  at  the  king^s  suit  before  judgment 
given  for  the  said  other  person  {e). 

By  88.  50  and  53,  the  king  became  enabled  to  proceed  to  execu-  Ss.  60  &  53. 
tion  on  a  bond  executed  to  him,  without  a  previous  inquisition,  and 
thus  far  the  prerogative  of  the  Crown  was  enlarged. 

S.  74  is  not  confined  to  bond  debts  (/),  and  it  was  restrictive  on 
the  old  prerogative,  but  it  extends  to  goods  as  well  cu9  lands.    A 

(e]  Gilb.  Ezo.  91.  within  this  statnte,  not  being  a  debtdne 

(ff )  16  East,  262.  in  reepeot  of  his  revenne.    Eex  t.  Lambe^ 

{$)  Qmnre,  whetber  a  bond  to  the  king  McCl.  402. 

gliTen  by  the  committee  of  a  Innatic,  on  (/)  CeeiVs  case,  7  Rep.  18. 

s  grant  of  his  estate,  is  an  obligation 
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jadgment  and  execation  (^g)y  executed  by  elegit  before  any  suit  com- 
menoed  by  the  Grown,  is  preferred  to  the  extent  of  the  Crown 
iflBuing  on  a  bond  debt,  bearing  date  b^ore  the  subject's  judgment, 
and  assigned  to  the  Crown  before  the  subject's  execution. 

But  where  the  defendant's  goods  have  been  seized  in  execution 
on  a  judgment  at  the  suit  of  a  subject,  an  extent  of  the  Crown, 
whether  in  chief  or  in  aid,  has  preference  over  the  -pnarji./a.  of 
the  subject,  unless  the  goods  have  been  actually  sold  (A). 


(3.)  Simpk  contracts  of  Croum  debtors. 

Simple  contract  debts  due  to  the  Crown  (except  the  arrears  of 
accountants,  in  respect  of  any  office  which  they  may  hold  as 
aocoimtants  to  the  Crown  within  13  Eliz.  c.  4,  hereafter  men- 
tioned) constitute  no  lien  upon  the  lands  of  the  Crown  debtor,  until 
they  have  respectively  become  debts  upon  record,  either  upon  being 
found  by  inquisition  (the  result  of  which  becomes  a  record  of  the 
Court  on  being  returned  and  filed),  or  by  a  judgment  of  a  Court  (»)• 
An  obligor  of  a  bond  to  the  Crown  is  not  liable  as  a  debtor  to  the 
Crown  on  the  bond,  until  breach  of  the  condition  {k). 


S.  75. 


(4.)  Lands  of  Crotcn  debtors  charged. 

S.  75  of  the  said  statute  (/)  enacted,  that  all  manors,  £c.,  whidii 
should  come  to,  or  be  in,  the  hands,  possession,  occupation,  or 
seisin,  of  any  person  to  whom  the  same  manors,  &c,  should  descend, 
revert,  or  remain  in  fee  simple  or  in  fee  tail,  general  or  special,  by, 
from,  or  after,  the  death  of  any  of  his  ancestors  as  heir,  or  by  gift 
of  his  ancestor  whose  heir  he  might  be,  which  said  ancestors  should 
be  indebted  to  the  king,  or  to  any  other  person  to  his  use,  by 
judgment,  recognizance,  obligation,  or  other  specialty,  the  debt 
whereof  should  not  be  paid,  should  be,  and  stand  charged  to,  the 
payment  of  the  same  debt,  and  of  every  part  thereof. 


(^)  Att.  Om.  T.  Andrew,  Hiurd.  23. 

(A)  Giles  V.  Grovery  9  Bing.  128 ;  1  T 
&  J.  232 ;  6  BL  N.  S.  292 ;  Exp.  Wit" 
liams,  7  Oh.  817,  327 ;  1  Q.  &  F.  72 
Grove  t.  Aldridge,  9  Bing.  428 ;  Rex  v 
Welle,  16  East,  278 ;  OTerruling  Uppom 
T.  Sumner,  2  W.  Bla.  Hep.  1261,  1294 
4  T.  B.  418 ;  and  see  2  Com.  Dig.  538 
648.     See  Me  Eenley  ^  Co,  9  Ch.  D.  479 
26  W.  B.  885,  C.  A.  reversing  V.  C 


Halins ;  Morke  y.  Dayrell,  4  T.  B.  402. 
And  see  Gilb.  Ezc.  90 ;  Zing  v.  CbUon, 
Parker,  112,  123;  StringfeUowi'e  ease, 
Dy.  67 ;  Ait'  Gen.  v.  Andrew,  sup. ; 
Thurston  v.  Mills,  16  East,  254;  Bex 
V.  Sloper,  6  Pri.  114. 

(i)  Man.  Ex.  1. 

(k)  King  v.  Tarleton,  9  Fri.  656 ;  Hex 
Y.  Marsh,  Mod.  688. 

(/)  33  Hen.  Vm.  o.  39. 
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And  s.  80  thereof  enacted,  that  if  any  manors,  &o.,  should  be  In  the  hands 
charged  with  the  debt  of  the  king,  and  should  be,  at  any  time,  person^ 
in  the  seisin,   or  possession,  of  persons  other  than  the  obligor, 
that  then  all  the  said  manors,  &c.,  should  be  chargeable  with  the 
said  debt. 

(5.)  Statutes  staple. 

Statutes  staple  are,  at  the  present  day,  disused ;  but,  since  the 
aboye  Act  places  all  obligations  and  specialties  made  to  the  Crown 
on  the  footing  of  statutes  of  the  staple,  it  will  be  necessary  to  con** 
fiider  briefly  the  nature  and  effect  of  these  latter  securities. 

The  statute  staple,  then,  is  a  bond  of  record,  acknowledged 
before  the  mayor  of  the  staple  in  the  presence  of  the  constables  of 
the  staple,  or  one  of  them,  pursuant  to  27  Edw.  III.  c.  29.  And 
to  this  end  the  statute  required,  that  there  should  be  a  seal  ordained, 
which  should  be  a£Sxed  to  all  obligations  made  on  such  recognizances 
acknowledged  in  the  staple  (m). 

By  23  Hen.  YUL.  o.  6,  s.  11,  a  recognizance  in  the  nature  of 
a  statute  staple  was  framed  with  the  same  process  as  the  statute 
staple  (tn). 

Under  a  statute  staple,  or  recognizance  in  the  nature  of  a  statute  Prooess. 
staple,  if  the  conusor  cannot  be  found  within  the  staple,  nor  his 
goods  to  the  value  of  the  debt,  the  mayor  sends  the  recognizance, 
under  the  king's  seal,  into  Chancery ;  after  which  the  first  process 
is  to  take  the  body  lands  and  goods  of  the  conusor  all  in  one  writ, 
which  is  returnable  into  Chancery,  and  under  which  similar  proceed- 
ings are  had  for  extending  the  lands,  &c.,  as  upon  an  elegit.  But 
the  sheriff,  after  the  extent,  cannot  deliver  the  lands,  &c.,  to  the 
oonusee^  but  must  seize  them  into  the  king's  hands ;  and  in  order 
to  obtain  possession  of  them,  the  conusee  must  sue  out  a  liberate, 
which  is  a  writ  issuing  out  of  Chancery,  commanding  the  sheriff 
to  deliver  to  the  conusee  all  the  lands,  tenements,  and  chattels,  by 
him  taken  into  the  king's  hands  by  the  extents  and  appraisement 
made  thereof,  until  he  shall  be  satisfied.  Upon  this  writ  the 
sheriff  only  delivers  the  legal  possession,  as  upon  an  elegit;  and 
this  delivery  on  the  part  of  the  sheriff  completes  the  execution  (n). 

(m)  Bao.  Abr.  Execution,  B.  2.  (»)  1  Vent.  41,  42 ;  2  Sannd.  70  b  n. 
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(6.)  Lands  of  accountants  to  Crown  when  bound. 

13  Ells.  c.  4.  By  13  Elk.  0.  4,  it  is  enacted,  that  all  the  lands,  which  any 
aoooantant  to  the  Crown  shall  have  within  the  time  whilst  he  shall 
remain  accountable,  shall^  for  the  satisfaction  imto  the  queen's 
majesty,  her  heirs  and  successors,  of  his  arrears,  be  liable  to  the 
payment  thereof,  and  be  had  in  execution  for  such  arrears,  in  like 
manner,  as  if  he  had  the  day  he  first  became  accountant^  stood  bound 
by  writing  obligatory,  haying  the  effect  of  a  statute  stapk,  to  her 
majesty,  her  heirs  or  successors,  for  the  true  payment  of  the  same 
arrears.  Consequently,  the  lands  of  an  accountant  to  the  Crown 
are  bound  from  the  time  the  pariy  enters  into  office  {6) ;  but  the 
Act  does  not  extend  to  accountants  whose  receipt  does  not  exceed 
300/. 

Upon  an  extent  in  chief  against  the  Crown's  debtor,  if  he  be  an 
accountant  within  13  Eliz.  o.  4,  the  writ  directs  an  inquiry  to  be 
made  with  reference  to  the  period  at  which  the  lien  attached,  and 
at  any  time  since.  And  the  Uke,  if  a  debt  arise  upon  a  bond  put 
on  the  footing  of  a  statute  staple,  within  the  33  Hen.  YUUL.  c. 

39  (p).        ^  ... 

Infant.  A  recognisance  entered  into  by  a  guardian  in  the  matter  of  an 

infant  is  not  a  debt  due  to  the  Crown,  at  least  not  of  such  a  public 
nature  as  to  authorize  the  issuing  of  the  Crown  process  {q). 

Banker  of  An  extent  in  chief  may  issue  against  a  banker  for  all  sums 

which  he  receives,  knowing  them  to  be  the  money  of  the  Crown ; 
and  if  mixed  up  with  the  moneys  of  the  party  paying  in  the 
Crown  moneys,  the  amount  would  be  a  question  for  a  jury  (r). 
So  an  extent  in  chief  may  issue  against  a  banker  for  the  recovery 
of  interest  allowed  by  him  on  the  half-yearly  balance  of  a  tax 
collector's  account,  in  which  his  own  and  the  Crown  moneys  are 
blended,  and  also  to  recover  the  amount  of  a  promissory  note  issued 
by  the  bank,  payable  to  bearer,  and  received  by  the  tax  collector 
from  a  tax  payer  («). 

(7.)  Chatteh  bound  from  teste. 

As  the  Crown  is  not  bound  by  the  Statute  of  Frauds,  which 
directs  that  chattels  shall  only  be  bound  from  the  delivery  of  the 

(o)  Th$  etm  of  the  ChanceUor,  ^c,  of  (p)  Mazming's  Ex.  36,  37. 

Ostfordf  10  Bep.  66,  6  ;   The  Bishop  of  (q)  Exp.  Usher,  1  Ba.  &  B.  199.    See 

Bristow  V.  Coxheady  Mo.  267  ;  JfichoUs  Meg,  v.  Bayley,  1  Dr.  &  W.  224. 

V.  -Hair,  2  Vem.  889 ;  Co.  Litt.  209  a,  (r)  Bex  v.  Ward^  2  Exo.  301,  note, 

note.  (<)  Beg'ma  v.  Aiame,  \h*  299. 
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writ  of  exeoution  into  the  hands  of  the  sheriff,  the  property  of  the 
king's  debtor  is  bound  from  the  day  of  the  teste^  although  the  writ 
were  not  delivered  to  the  sheriff,  or  even  sued  out,  till  long  after- 
wards (^). 

Nor  would  there  be  any  relation  in  bankruptcy,  as  against  the  Bankraptoj. 
Grown,  to  the  time  of  the  bankraptoy,  as  there  would  between  subject 
and  subject  (ti) ;  but  if  the  extent  was  tested  on  a  day  subsequent 
to  the  bankruptcy,  it  would  come  too  late  (^).  And  where  an 
extent  was  set  aside  for  irregularity,  and  a  second  extent  issued, 
tested  the  day  on  which  the  first  issaed,  it  was  set  aside  as  void  as 
against  an  intermediate  vesting  in  the  assignees  (t/).  The  Crown 
process  will  be  preferred,  where  the  extent  is  tested  on  the  same 
day  as  the  appointment  of  trustees  in  bankruptcy  (z).  But  if  the 
appointment  be  prior  to  the  teste  of  the  extent,  or  date  of  the  fiat 
for  it,  then  the  trustees  will  be  entitled  to  the  personal  property  of 
the  bankrupt,  notwithstanding  the  debt  is  due  to  the  Crown  (a). 

(8.)  Crotm  subject  to  prior  equities. 

The  Grown,  claiming  under  an  extent,  is,  like  other  judgment 
creditors,  subject  to  prior  equities,  and  to  such  incumbrances  as  the 
debtor  has  lawfully  created  (6). 

An  equitable  mortgage  by  deposit  of  title  deeds,  made  before 
the  lien  of  the  Crown  has  attached,  is  binding  upon  the  Crown  {c) ; 
and  the  better  opinion  seems  to  be,  that  the  circumstance  of  the 
Grown  obtaining  possession  of  the  legal  estate  under  an  extent, 
oould  not  affect  any  equitable  charge  which  is  created  by  the  debtor 
before  the  lien  of  the  Crown  has  attached  {d). 

So  also,  an  equitable  mortgage  of  renewable  leaseholds  by  deposit 
of  title  deeds  is  entitled  to  preference  over  a  subsequent  lien  of  the 
Grown,  in  respect  of  the  renewed,  as  well  as  of  the  original,  lease, 
although  the  Crown  debt  may  have  accrued  before  the  date  of  the 


(0  Man.  Ex.  49. 

(m)  Eegina  v.  Arnold,  7  Yin.  Ab.  104 ; 
AU,  Oen.  V.  Sanbuiy,  in  Scacc.  2  Show. 
4S1  ;  Att.  Gen.  y.  Capel,  2  Show.  480 ; 
JE?nMMy  ▼.  Datesony  2  Stra.  978 ;  Man. 
£x.  49;  and  see  2  Exo.  299;  £xp. 
SmUh,  6  Yea.  207. 

(jr)  J>rwry  y.  Man,  1  Atk.  96 ;  and  see 
14  Yea.  87 ;  Man.  Ex.  48. 

(y)  Weat  on  Extents,  113. 

(s)  Parker  Bep.  126 ;  Rogers  y.  Mae^ 


henzie,  4  Yes.  762. 

{a)  Hex  V.  Man,  2  Str.  749. 

lb)  CasherdY,  Ward,I>fUi.  238;  OPri. 
411;  The  King  Y.Rumphery,'!ilLQCi,&Y. 
173  ;  The  Xing  y.  2>0,  6  Fri.  369 ;  Oilee 
V.  Grover,  6  Bli.  N.  S.  292 ;  1  CI.  &  F. 
72. 

(e)  Caeberd  y.  IFard,  sup. 

(d)  Burgess  y.  JFheaie,  1  Ed.  265 ; 
Bodge  y.  Att,  Gen.  3  Y.  &  0.  342 ;  5 
Jarm.  Cony,  by  Sweety  73. 
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renewal  e,,  Xot  only  all  interests  actuaUj  created  by  the  debtor 
before  the  Hen  of  the  Croirn  has  attached,  but  also  the  condition^ 
to  which  the  lands  hare  been  sahject^d  prior  to  the  date  of  sodi 
lien,  are  binding  upon  the  Crown  'J"). 

So  the  eilent  of  the  Crown  of  later  date  is  postponed  to  a  bond 
fide  alignment  in  trust  for  creditors,  though  it  be  an  act  of  bank* 
raptcj  (^),  and  to  an  awRgnnifnt  of  a  fond,  though  not  completed 
by  notice  to  the  trustees  of  the  fund  (/<).  So  goods  pawned  before 
the  Ufffe  of  the  writ,  cannot  be  taken  without  first  satisfying  the 
pawnee,  or  being  subject  thereto  (i).  So  under  an  extent  against 
a  partner,  the  Crown  can  only  sell  the  share  of  the  partner  after 
payment  of  the  copartnership  debts  (A)  ;  and  where  one  partner 
assigned  his  share  to  the  others  in  trust,  to  indemnify  them  against 
a  joint  and  sereral  bond,  the  assignment  was  held  to  have  priority 
to  the  extent  (/).  So  the  extent  of  the  Crown  is  in  general  sub- 
ject to  the  general  lien  of  a  factor  {m)^  and  of  wharfingers,  for 
their  general  balance  due  before  the  tesie  of  the  extent  of  the 
Crown  (w). 
Lsadlord.  The  landlord  is  not  entitled,  as  against  an  extent,  to  his  year's 

rent  under  8  Anne,  c.  14,  s.  1,  in  respect  of  goods  distrained  for 
rent  and  not  sold  (o). 
InterpleAdear.  Nor  can  a  debtor  of  the  Crown  debtor  avail  himself  of  the  Inter- 
pleader Act  (p). 
l£xd§e  dntici.  The  lien  of  the  factor  or  agent  is  postponed  to  the  extent  of  the 
Crown  for  excise  duties  by  4  &  5  Vict.  o.  20,  which  enacts,  that  all 
excisable  goods,  and  the  materials,  implements,  and  machinery, 
used  in  preparing  and  manufacturing  the  same,  ^'  in  the  custody  or 
2)088€88ion  of  the  mamifacturery  or  of  any  factor^  agent y  or  other  person 
in  trust  for  him^^  shall  be  liable  to  all  the  excise  duties,  penalties, 
and  forfeitures,  which,  during  the  time  of  such  custody  or  posses* 
sion,  shall  become  owing  and  be  incurred  by  the  manufacturer ^  and 
shall  remain  so  liable,  and  be  liable,  to  seizure  imder  an  extent, 
into  whosesoever  hands  they  may  come ;  except  that  where,  after 


{e)  Feetor  v.  Fhilpott,  12  Pri.  197. 

(/)  Jtex  V.  Topping,  I  MoCl.  &  Y. 
644. 

(ff)  King  r.  Watson,  Weflt  on  Extents, 
116. 

(h)  Foster  V.  HargreavcSy  1  Eeen,  281, 
stittbU. 

(i)  West  on  Extents,  116. 

(k)  Kivg  V.  Sanderson,  1  Wightw.  50. 


(Q  Spears  y.  Lord  Advocate^  6  d.  & 
F.  180. 

(m)  mng  v.  Zee,  6  Pri.  369. 

(«)  Hex  V.  Humphrey,  MoCl,  &  T.  173. 

(o)  West  on  Extents,  113;  Itex  r. 
Cotton,  2  Ves.  s.  288. 

( p)  Candy  y.  Maugham,  6  Han.  &  G. 
710. 
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the  goods  have  been  taken  account  of  and  charged  with  duty  by  ExdBe  dutlefl. 
the  excise  officers,  they  are  then  bond  fide  sold  and  delivered  to  the 
purchaser  before  the  iMte  of  the  writ  of  extent,  they  are  discharged 
from  their  liability.  Under  this  clause,  therefore,  excisable  goods, 
&o.,  in  the  hands  of  a  factor  are  chargeable  with  both  accruing 
and  by-gone  duties,  not  only  in  respect  of  the  particular  goods  in 
question,  but  of  all  other  goods  of  the  same  party. 

A  pledgee,  of  course,  is  not  liable  beyond  the  amount  of  the  Pledge. 
duties  due  from  the  pledger  at  the  time  of  the  pledge  {q)  ;  and  a 
factor  making  advances  on  the  security  of  the  goods  in  his  hands, 
would  seem  to  have  the  same  right. 

In  two  oases,  a  curious  question  arose.  The  goods  had  been 
consigned  while  7  &  8  G^eo.  lY.  o.  53,  was  still  in  force,  and  the  con- 
Bignors  were  heavily  indebted  for  excise  duties  at  the  time  of  the 
consignment :  the  consignees  made  advances,  and  then,  after  the 
passing  of  4  &  5  Yict.  o.  20,  the  goods  were  seized  under  an  extent 
of  the  Crown;  it  was  argued  that  4  &  5  Yict.  c.  20,  having 
repealed  the  28th  clause  of  the  former  statute,  the  provision  of  the 
later  Act  must  be  considered  the  first  enactment  on  the  subject ; 
and  at  the  time  of  the  passing  of  this  Act  the  lien  of  the  parties  who 
had  made  the  advance  was  in  full  force,  and  would,  therefore,  have 
priority  to  the  Crown.  And  this  argument  would,  it  seems,  have  suc- 
ceeded, had  it  not  turned  out  that  a  still  earlier  statute,  28  Gbo.  III. 
c.  37,  s.  21,  was  unrepealed,  and  was  sufficient  to  keep  the  lien  of 
the  Crown  alive  (r).  But  in  both  thess  cases,  the  daim  of  the 
Crown  at  the  time  of  the  advances  by  the  consignees  seems  to  have 
been  beyond  the  value  of  the  goods.  In  a  case  under  this  old 
statute,  it  was  held  that  a  printer  of  cotton  goods  was  not  a  maker 
or  manufacturer  within  the  statute,  though  the  Crown  may, 
perhaps,  have  a  lien  on  the  particular  goods  for  the  duties  in 
respect  of  them,  as  the  printer  himself  would  have  had  («). 

When  a  term  is  attendant  upon  the  inheritance  in  trust  for  the  AtteDdant 
Crown  debtor,  the  CroWn  debt  attaches  upon  the  term  as  well  as 
upon  the  freehold  (f) ;  but  it  does  not  affect  a  term  in  gross  until  the 
te^ie  of  the  writ,  and  a  purchaser  who  pays  off  a  mortgage  which 
overrides  the  debt  of  the  Crown,  and  takes  an  assignment  of  the 
term  to  attend,  will  not  be  subject  to  the  Crown  debt,  though  the 
mortgage  debt  be  not  kept  alive  (t/). 

(9)  See  11  M.  &  W.  720.  («)  Eix  v.  Tregoning,  2  T.  &  J.  132. 

(r)  Ait,   Gen,   ▼.    Trueman^  ib,   694  ;  {t)  King  v.  Smith,  Wightw.  34. 

AU,  Gen,  v.  Waltnaley,  12  ib.  179.  («)  Sex  v.  Zamb^  McCl.  402. 
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Extents  in  aidy  wliich  in  some  cases  were  productive  of  con- 
siderable grieyanoe,  have  been  restrioted  in  their  operation  bj  a 
salutary  enactment  (r),  by  whicb  the  sum  to  be  leyied  under  the 
extent  in  aid,  is  confined  to  the  amount  of  debt  actually  due  to  the 
Grown,  if  the  debt  due  to  the  king's  debtor  exceeds  the  Grown 
debt. 

(9.)  Execution  of  the  extent 

The  baron's  fiat  is  the  true  oommencement  of  the  king's  suit  {y). 

Begularly  the  goods  are  bound  by  the  king's  extent  from  the 
award  of  execution^  which  is  the  fiat  of  the  baron,  and,  therefore,  it 
may  be  dated  the  day  of  the  flat ;  as  otherwise  the  goods  at  that 
time  in  the  possession  of  the  defendant  could  not  be  seized  (s) ; 
and  the  extent  may  issue  after  the  death  of  the  defendant  if  the 
fiat  be  dated  before,  and  a  fortiori  an  extent  does  not  abate  on  the 
death  of  the  defendant  (a).  But  in  a  case  where  more  than  a 
year  had  elapsed  since  the  date  of  the  fiat,  the  Gourt  refused  a 
rule  that  an  extent  might  issue  tested  of  the  date  of  ~  the  fiat,  and 
Bayley,  B.,  said,  that  regularly  the  extent  should  be  dated  the  day 
when  it  issued  (() ;  and  though  a  new  extent  has  been  allowed  to 
be  issued  tested  of  the  day  of  a  former  extent  (c),  yet  in  such  a  case 
it  is  clear  that  the  Gourt  would  not  allow  bond  fide  intervening 
transactions  to  be  ripped  up.  And  in  another  case(e/),  where 
upwards  of  eight  years  had  elapsed,  and  it  was  suggested  that  the 
object  of  the  motion  was  to  overreach  a  fraudulent  conveyance  of 
property,  which  the  debtor,  in  fact,  held  at  the  time  of  the  first 
extent,  the  Gourt  refused  the  application.  But,  while  the  Grown 
debt  remains  unsatisfied,  a  new  extent  of  the  then  present  date  may 
be  had  at  any  time,  tcithout  motion^  in  order  to  seize  subsequently 
acquired  property  of  the  debtor  {e).  As  against  the  king,  a  ecire 
facias  was  not,  even  before  the  Jud.  Act,  necessary  to  revive 
the  record  (^),  although,  according  to  the  old  case  of  Bex  v. 
Rohimon  (/),  no  process  can  be  had  on  a  dormant  extent  without 
motion  in  Gourt. 

By  a  rule  of  the  Gourt  of  Exchequer  of  1822,  before  an  extent 
in  aid  is  issued,  the  Gourt  required  an  affidavit  that  otherwise  the 
Grown  debt  was  in  danger  of  being  lost  (g). 


(x)  67  Geo.  in.  0.  117. 

(y)  2  Saund.  70  f  ;  Han.  Ex.  26. 

(2)  West  on  Extents,  68. 

{a)  lb.  60. 

{b)  Rex  y.  Maberly,  2  Or.  &  H.  637. 


(e)  Rex  y.  Bruee^  Kan.  Ex.  27«  note. 

(d)  King  y.  jffoiwy,  7  Pri.  238. 

(e)  Rex  y.  MaUetty  1  ib.  396. 
(/)  Banb.  62. 

(ff)  Han.  Ex.  813. 
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But  neither  the  statute  of  Gbo.  III.  nor  this  role,  applies  to 
an  extent  in  chief  of  the  second  degree  by  the  Crown  against  the 
debtor  paravail,  nor  need  there  in  such  a  ease  be  a  denial  of 
coUnsion  (A). 

Although  the  Crown  is  not  bound  by  the  statutes  of  bank-  Bankruptcy. 
ruptoy  (t),  yet,  when  the  Crown  debt  has  once  been  satisfied,  the 
Crown  debtor  is  not  entitled  to  continue  the  proceedings  under  an 
extent  in  aid  previously  taken  out  against  the  debtor  paravail,  who 
has  become  discharged  under  those  statutes  (k) ;  and  it  seems  that, 
as  a  general  rule,  the  extent  in  aid  ceases  with  the  satisfaction  of 
the  Crown  debt  (k).  The  relation  back  of  the  title  of  the  trustee 
does  not  affect  the  Crown  (/). 

By  8.  160  of  B.  A.  1883,  save  as  in  the  Act  provided  (w),  the  Certain  pro- 
provisions  of  the  Act  relating  to  the  remedies  against  the  property  ^a'the 
of  a  debtor,  the  priorities  of  debts,  the  effect  of  a  composition  or  C'o^"^- 
Bcheme  of  arrangement,  and  the  effect  of  a  discharge  shall  bind 
the  Crown. 

Grenerally  as  to  the  execution  of  the  extent,  see  (n). 


(10.)  Prcpertt/  extendible  at  suit  of  the  Crown. 

Under  an  extent,  at  the  suit  of  the  Crown,  may  be  taken  in 
execution  all  the  freehold  estates  and  interests  which  the  debtor 
holds  in  severalty,  in  coparcenary,  or  in  common,  trust  estates, 
equities  of  redemption,  lands  over  which  the  debtor  has  the  power 
of  revoking  the  uses,  lands  held  jure  uxorisy  lands  in  the  hands  of 
the  heir,  whether  named  or  not,  rents  service,  rents  charge,  impro- 
priate tithes,  and  lands  in  ancient  demesne  (o). 

Estates  tail,  in  the  seisin  of  the  issue  in  tail,  may  be  taken  under  Entail. 
an  extent  (p).  But,  after  a  bond  fide  alienation  by  the  issue  in  tail, 
the  land  cannot  be  followed  {q). 

The  heir  of  a  Crown  debtor  shall  not  be  charged  if  the  executor  Heir. 
has  assets ;  and  a  purchaser  from  the  debtor  is  not  to  be  charged  Purchaser. 
when  there  are  assets  in  the  hands  of  the  executor,  or  heir  (r). 

Lands  held  by  the  debtor's  widow  in  dower,  or  as  her  jointure.  Dower. 

(*)  Bex  V.  BeUy  11  Pri.  772.  (*•)  See  Prid.  Judg.  p.  148,  ed.  4. 

(t)  jSe  Bonkmn,  10  Ch.  D.  696,  0.  A.  (o)  Man.  Ex.  38,  89,  41, 42 ;  Piid.  on 

{k)  JSexY.JBwffham,  1  Gr.  &  M.  862;  Judg.  149,  ed.  4. 
2  0.  ak  J.  130.  (p)  83  Hen.  VHI.  c.  39,  s.  76. 

(/)  JSU  B<mham,  sup.  (g)  7  Co.  Rep.  21 ;  Prid.  ib, 

(«)  See  8.  40  of  B.  A.  1883.  (r )  Dy.  67  b ;  Prid.  160,  ed.  4. 
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are  not  extendible,  unless  the  lien  of  the  Grown  attached  before  the 
marriage ;  and  even  in  that  case,  they  are  to  be  taken  only  where 
the  other  property  is  insofficient. 

Joint  eautes.  Joint  estates  cannot  be  taken  under  an  extent,  unless  exeoation 
is  issued  before  the  death  of  the  debtor  («). 

CopjhMB.  Copyhold  lands  are  not  extendible  by  Crown  process  (i) ;  but  it 

seems  that  a  lease  of  copyholds  granted  by  licence  of  the  lord  can 
be  taken  in  execution  at  the  suit  of  the  Crown  (ti). 

TidiflB.  Tithes,  in  the  hands  of  ecclesiastical  persons,  cannot  be  extended 

by  the  sheriff;  but  upon  his  return  that  the  extendee  is  a  beneficed 
clerk,  process  may  issue  to  the  ordinary  {x). 

Chattels  zeaL  Chattels  real,  such  as  leaseholds,  estates  by  elegit^  &c.,  may  be 
either  extended  by  the  Crown  at  their  yearly  value  as  lands  of  the 
debtor,  or  may  be  sold  at  a  gross  price  as  part  of  his  goods  and 
chattels ;  but  they  are  not  bound  until  the- teste  of  the  extent,  so 
that  a  bond  fide  alienation  of  chattels  real  before  the  teste  of  the 
extent  is  good  against  the  Crown  (y). 

(II.)  Sale  under  25  Geo.  III.  c.  35. 

Previously  to  25  Geo.  HI.  c.  35,  the  rents  and  profits  only  of 
lands  of  the  Crown  debtor  could  be  taken  under  an  extent,  in  like 
maimer  as  under  a  writ  of  levari  facias ;  but  by  force  of  that 
statute,  a  sale  of  the  debtor's  interest  in  the  lands  can  be  made. 
For  this  purpose,  however,  a  motion  must  first  be  made  in  Court, 
and,  after  the  order  for  sale  obtained,  the  king's  remembrancer 
conveys  to  the  purchaser  as  a  matter  of  course.  But  where  the 
sheriff  has  sold,  under  a  mistake  that  the  lands  are  leasehold,  the 
Court  cannot  interfere  to  confirm  the  sale(s).  Where  an  estate 
has  been  sold  under  the  last-mentioned  statute,  but  a  good  title 
cannot  be  made,  the  Crown  may  move  to  discharge  the  purchaser 
without  his  consent  and  without  payment  of  his  costs  {a). 

Where  execution  is  levied  under  an  extent  of  the  Crown,  and  a 
writ  of  error  is  brought  while  the  money  is  in  the  hands  of  the 
Crown,  the  Court  will,  on  application,  order  the  money  to  be  paid 
to  the  officer  of  the  Crown,  as  in  the  case  of  a  subject,  though  the 

(s)  Man.  Ex.  39,  40.  {x)  Man.  Ex.  41. 

{t)  Parker   Bep.     195  ;    Aldrieh    v.  (y)  UeeiwootPa  ease,  8  Co.  Bep.  171 ; 

Cooper,  8  Vee.  394.  Wightw.  41. 

(u)  Watk.  on  Cop.  301 ;  Watk.  No.  (z)  Sex  v.  Blmty  2  Y.  &  J.  120. 

cxlvii.  czlTui.  czlix.  to  GUb.  Ten.  (a)  Sex  y.  Oracrafi,  MoGL  &  Y.  460. 
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only  lemedj  for  the  recovery  of  tlie  money  is  by  petition  of 

right  (6). 

If,  on  sale  under  an  extent,  the  purchaser  obtain  an  order  for  Sale  under  an 
payment  of  his  purchase-money  into  the  exchequer,  and  the  money  sarplus. 
IB  invested  with  the  consent  of  the  Crown  on  the  motion  of  the 
purchaser,  and  accumulated  until  it  is  more  than  enough  to  satisfy 
the  Grown  debt,  the  Crown,  not  being  liable  in  such  a  case  to  bear 
any  loss,  wiU  not  share  in  the  surplus  which  remains  after  payment 
of  principal,  interest,  and  costs  (o). 

Under  this  statute,  the  interest  of  a  Crown  debtor  in  leaseholds  Leaeeholda 
lenewable  on  lives  may  be  Bold(t;).  It  makes  no  difference  if, 
after  the  Grown  debt  has  accrued,  a  new  lease  be  taken  in  the 
name  of  the  Grown  debtor,  because  the  new  lease  remains  subject 
to  the  same  equities  {e).  But  it  was  said,  there  would  have  been  a 
difficulty  if  the  legal  estate  had  been  in  the  Crown,  agauist  which 
there  would  be  no  equity  (/). 

The  prior  security  will  not  prevail  against  the  Crown,  if  it  were 
made  in  favour  of  a  person  in  whom  it  was  a  breach  of  duty  to  the 
Grown  to  take  it ;  as  where  it  was  taken  by  a  receiver-general  from 
a  person  immediately  responsible  to  him  in  respect  of  moneys  due 
to  the  Grown.  And  it  seems  that  in  such  a  case  it  would  be  the 
flame  if  the  mortgage  were  legal  (^). 

When  the  Grown  debtor  is  entitled  to  an  equity  of  redemption,  Eanity  of 
the  prosecutor  must  give  the  mortgagee  notice  of  his  intended  '  ®°^^  °^' 
motion  for  an  order  to  sell  the  estate  subject  to  the  mortgage,  and 
under  this  order  the  sheriff  ought  to  sell  the  equity  of  redemption 
only.  And  where  the  whole  estate  was  sold  without  reference  to 
the  mortgage,  the  Court  refused  to  order  payment  of  the  mortgage 
out  of  the  proceeds  of  the  sale,  without  the  consent  of  the  mort- 
gagor ;  but  directed  a  reference  to  the  deputy-remembrancer,  to 
ascertain  what  was  due  on  the  mortgage  (A). 

The  Act  has  been  declared  by  the  Crown  Suits,  &c.  Act,  1865,  Crown  Suits 
to  authorize  the  sale  of  any  land  taken  in  execution  by  virtue  of       ' 
any  writ  or  process  of  execution,  issued  after  the  commencement 
of  the  latter  Act,  by  any  court  of  law  or  equity,  for  enforcing  the 
payment  of  any  sum  of  money  to,  or  in  favour  of,  the  Grown  (t). 

(*)  ^x  V.  Bums,  1  T.  &  J.  679.  (/)  Ward  y.  Booth,  U  Eq.  195,  M.  R. 

{e)  Th$  King  ▼.  Be  la  Moite,  2  H.  &  See  Empringham  y.  Short,  3  Ha.  461. 
K.  6S9.    See  1  &  2  Geo.  IT.  c.   121,  (^)  Broughton  r.  BavUs,  1  Prl.  216. 

fl.  10.  (A)  Bex  y.  Coombee,  1  ib.  207 ;  Man. 

(d)  Beg.  T.  Lane,  6  M.  &  W.  489.  Ex.  64. 

(e)  Fecior  y.  FhUpott,  12  Pri.  197.  (»)  28  &  29  Vict.  o.  104,  a.  60. 
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(12.)  PuTAaMerfor  talmefrcm  Crotm  debtor. 

A  pmchaaer  for  a  TBlaable  oonsidention  without  notioe  frcnn  the 
Crown  debtor  after  the  lien  has  attadied,  is  honnd  hy  it,  although 
he  may  ha?e  expended  hoge  soms  for  improvements  (X-).  Simple 
contzact  debts  to  the  Grown  aze  not  hfndfng  npon  any  porchaser 
for  a  Talnahle  consideration  without  notice,  provided  there  was  no 
fraud  or  covin  (/).  And  since  simple  contract  debts  to  the  Orovm, 
as  socb,  constitute  no  Hen  on  the  hmds  of  the  debtor,  it  seems 
dear  that^  unless  the  transaction  can  be  impeached  on  the  ground 
of  fraud  or  covin  (m),  a  purchaser  for  a  Taluable  consideration 
would  not  be  bound  by  any  such  debts,  although  he  may  hare 
actual  notice  of  them  at  the  date  of  lus  purchase  (it). 

(13.)  JSegUtralion  of  Crown  debU, 

The  2  &  3  Vict  c.  11,  s.  8,  gives  full  protection  to  purchasers 
and  mortgagees  against  Grown  debts  and  obligations,  by  requiring 
a  memorandum  of  them,  similar  to  that  required  of  judgments  by 
1  &  2  Vict.  c.  110,  to  be  left  with  the  senior  Master  of  the  Common 

Index  of         Plcas,  to  be  by  him  entered  in  a  book,  to  be  called  ^'  The  Index  of 

fjpjiiii  

dobunv.  Debtors  and  Accountants  to  the  Crown,"  and  (s.  9)  by  directing 

an  alphabetical  index  to  be  kept  of  the  quietus  granted  to  Crown 

debtors  and  accountants,  and  by  giving  power  to  the  Lords  of  the 

Treasury,  upon  such  terms  as  they  shall  think  fit,  to  certify  that 

any  hereditaments  of  a  Crown  debtor  or  accountant  may  be  held 

by  a  purchaser  or  mortgagee  thereof  freed  from  all  claims  present 

and  future  on  the  part  of  the  Crown. 

On  a  mortgage  of  real  estate,  therefore,  the  Common  Fleas  (now 
Central)  Office  should  be  searched  for  Crown  debts  and  aooeptances 
of  office,  as  well  as  for  other  incumbrances:  but  for  judgments, 
specialties,  or  accountantships  in  existence  at  the  passing  of  the 
Act,  the  same  search,  which  was  not  very  easy,  must  be  made 
as  before  the  Act  (o). 

Notwithstanding  the  words  of  the  statute,  a  mortgagee.  Kith 
notice  of  an  unregistered  judgment,  would  probably  be  bound  {p). 

(k)  JUx  Y.  Bailey,  1816,  Kan.  Ex.  37.  (o)  Prid.  Judg.  167,  ed.  4 ;  Shelf.  B. 

(0  -BTmy  V.  Smith,  Wightw.  34.  P.  Stat.  605,  ed.  8. 

(m)  Broughton  v.  Davia,  1  Pri.  216.  {p)  Tkonuu  y.  FUdwell,  2  Eq.  Ca.  Ab. 

\n)  See  2  Sug.  V.  &  P.  413,  ed.  10,  699,  pi.  25 ;  7  Ym,  Abr.  64 ;  Prid.  judg. 

646,  ed.  14.  169,  ed.  4. 
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The  proyisions  as  to  registry  (2  &  3  Vict,  o.  11,  s.  8),  and  regis-  Re-regiatra- 
tration  every  five  years  (18  &  19  Viet.  o.  15),  apply  to  Crown  ^^* 
debts  {q). 

The  Commissioners  of  the  Treasury  for  the  time  being,  or  any  Discharge  of 
three  of  them,  by  writing  under  their  hands,  upon  payment  of  such  of  Grown 
Bums  of  money  as  they  may  think  fit  to  require  into  the  receipt  of  ^®^^"' 
her  Majesty's  exchequer  to  be  applied  in  liquidation  of  the  debt 
or  liability  of  any  debtor,  or  accountant  to  the  Crown,  or  upon  such 
other  terms  as  they  may  think  proper,  may  certify  that  any  lands, 
tenements,  or  hereditaments,  of  any  such  Crown  debtor  or  accoun- 
tant, shall  be  held  by  the  purchaser,  or  mortgagee,  or  intended 
purchaser,  or  mortgagee  thereof,  his  or  their  heirs,  executors, 
admimstrators,  and  assigns,  wholly  exonerated  and  discharged 
from  all  further  claims  of  her  Majesty,  her  heirs  or  successors,  for 
or  in  respect  of  any  debt,  claim,  or  liability,  present  or  future,  of 
the  debtor  or  accountant,  to  whom  such  lands,  tenements,  or 
hereditaments  belonged ;  or,  in  cases  of  leases  for  fines,  may  certify 
that  the  lessees,  their  heirs,  executors,  administrators,  and  assigns, 
shall  hold  so  exonerated  and  discharged,  without  prejudice  to  the 
rights  and  remedies  of  the  Crown  against  the  reversion  of  the 
lands,  tenements  or  hereditaments,  comprised  in  any  such  leases, 
and  the  rents  and  covenants  reserved  and  contained  by  and  in  the 
same;  and,  thereupon,  the  same  lands,  tenements,  or  heredita- 
ments, shall  respectively  be  held  accordingly  wholly  exonerated 
and  discharged  as  aforesaid,  but,  in  the  case  of  leases,  without  pre- 
judice as  aforesaid  (r). 

And  it  is  enacted  that  any  such  certificate,  or  the  discharge  of  WHere  part 
any  such  lands,  tenements,  or  other  hereditaments,  shall  in  nowise  charged  not* 
impeach,  lessen,  or  affect,  the  right  or  power  of  her  Majesty,  her  ^J^^^^ 
heirs  or  successors,  to  levy  the  whole  of  any  debt  or  demand  which  other  part. 
may,  at  any  time,  be  due  from  any  such  debtor  or  accountant  to 
the  Crown,  out  of  or  from  any  other  lands,  tenements,  or  heredita- 
ments, which  would  have  been  liable  thereto  in  case  no  such  certifi- 
cate had  been  granted  and  no  such  discharge  had  been  obtained  {s). 

The  rights  enjoyed  by  the  Crown  are  now  subject  to  the  provisions  Future  Grown 
of  the  Crown  Suits  Act,  1865  (^),  under  which  future  Crown  debts  n^t  to  affect 
do  not  afifeot  land  as  against  bond  fide  purchasers  for  valuable  con-  ^tionLsffoSl 
flideration,  or  mortgagees,  with  or  without  notice,  until  a  writ  of  and  regia- 

'  °  o      '  '  tered, 

(f)  22  &  23  Viot.  o.  36,  b.  22.  (s)  lb.  b.  11. 

(V)  2  &  3  Viet  c.  11,  B.  10.  (0  28  &  29  Vict.  o.  104,  sB.  48,  49. 
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execution  be  issued  and  registered  before  the  execution  of  tbe  con- 
Teyance  or  mortgage  to  the  purchaser  or  mortgagee :  but  this 
provision  does  not  (ti)  take  away  or  abridge  any  prerogative  or 
right  of  the  Crown,  in  respect  of  priority  or  otherwise,  over  or 
against  the  creditors  of  a  debtor  or  accountant  to  the  Crown ;  and, 
save  as  expressly  provided  in  the  part  of  the  Act  referred  to, 
every  prerogative  or  right  of  the  Crown  as  against  the  land,  or 
creditors,  of  any  debtor  or  accountant  to  the  Crown,  remains  as  if 
that  part  of  the  Act  had  not  been  enacted. 
BegifltraiioD  The '  Begistiy  Acts  for  Middlesex,  and  for  the  West,  East,  and 
North  Sidings  of  Yorkshire,  expressly  except  from  their  operation 
all  such  judgments,  statutes,  and  recognizances,  as  are  entered  in 
the  name  and  upon  the  proper  account  of  His  Majesty,  his  heirs, 
and  sucoessors  (x). 


(14.)  Administration  of  <UBeU, 

In  the  administration  of  assets,  all  debts  due  to  the  Crown  upon 
record  or  specialty  must  be  paid  in  preference  to  any  judgment  or 
other  debt  due  from  the  deceased  debtor  to  a  subject  {y) ;  and  a 
debt  by  simple  contract  due  to  the  Crown  is  to  be  preferred  to  a 
debt  by  bond  due  to  a  subject  (s) ;  but  a  subject's  debt  of  record 
has  priority  to  the  king's  debt,  not  of  record  (a).  Wherever  the 
right  of  the  Crown  and  that  of  a  subject,  with  respect  to  the  pay- 
ment of  a  debt  of  equal  degree,  come  into  competition,  the  Crown's 
right  prevails  (6). 
A  diem  elmmi  A  diem  clausit  extremum  is  an  extent  against  the  property  of  a 
deceased  debtor,  founded  on  a  debt  upon  record,  or  on  a  simple 
contract  debt  found  by  inquisition  taken  after  his  death ;  and  it 
directs  the  inquiry,  as  to  the  goods  of  the  deceased  debtor,  to  be 
made  with  reference  to  those  which  he  had  at  the  time  of  his 
death,  and,  as  to  his  lands,  with  reference  to  those  of  which  he  died 
seised,  or  of  which  he  was  seised  at  the  time  when  the  lien  accrued, 
as  the  case  may  be  (c).  But  this  process  cannot  issue  against  the 
effects  of  a  deceased  debtor  of  the  king's  debtor,  in  respect  of  a 
debt  due  to  him  from  the  deceased  debtor's  estate,  unless  that  debt 


extremum. 


(tt)  28  &  29  Vict.  c.  104,  8.  61.  («)  Wm.  Exors.  996—7,  ed.  8. 

{x)  6  &  6  Anne,  c.  18;  C  Anne,  c.  35;  (b)  Henley  ^  Co.  9  Ch.  D.  481  ;   26 

7  Anne,  o.  20 ;  8  Geo.  II.  c.  0.  W.  R.  885,  C.  A. 

(y)  4  B.  &  Cr.  416.  W  Man.  Ex.  15. 
\z)  Parker  Rep.  101. 
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be  found  hy  inquisition  taken  in  the  lifetime  of  such  deceased 
debtor  (d). 

In  a  winding-up,  the  Crown  has  priority  over  the  other  creditors  Winding  up. 
for  a  debt  due  bythe  company  for  property-tax  before  the  winding 
up  (e). 

(15,)  Poirers, 

When  the  Crown  debtor  has  a  power  of  revocation  for  his  own  Power, 
benefit,  the  land  may  be  extended  by  virtue  of  the  royal  preroga- 
tive, though  the  debtor  die  without  executing  the  power  (/) ;  and 
Crown  debts  cannot  be  defeated  by  the  execution  of  a  power  (g). 

(16.)  Ireland,' 

There  are  similar  Acts  affecting  the  registration  and  re-registra- 
tion of  Crown  debts  in  Ireland  as  in  England  (A). 

{d)  Bxp,  HippeaUy,  2  Pri.  379;  Prid.  (g)  JSUis  v.  Iteff,  19  L.  J.  Exc.  77;  6 

Jodg.  p.  176,  ed.  4.  Exc.  921. 

(#}  ffmley  ^  Co.,  sup,  (A)  7  &  8  Vict.  c.  90,  as.  11  &  12  ;  11 

(/)  1  Sag.  on  Pow.  186,  ed.  8.  &  12  ib.  c.  120,  bs.  12  &  13 ;  34  &  35  id. 

c.  72,88.  2,  7,  10,  11,  12&22. 
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(1.)  Common  law  liahility  of  heir. 

Under  the  andent  feudal  law,  the  real  estates  of  debtors  could 
not,  by  any  process,  be  taken  in  execution  for  any  of  the  debts  of 
their  creditors,  on  the  ground  that  otherwise  persons  might,  by 
such  circuitous  mode,  have  been  introduced  into  the  feud  without 
the  lord's  consent  {a). 

In  process  of  time,  the  real  estate  of  debtors  was,  by  statute, 
made  liable  to  be  taken  in  execution  in  their  lifetime  at  the  suit  of 
their  creditors.  But  on  the  death  of  debtors,  their  real  estate  was 
not  liable  to  their  creditors. 

The  debtor  might  have  devised  his  real  estate  for  the  payment  of 
his  debts;  but  if  he  devised  it  without  any  provision,  or  any 
effectual  provision,  for  debts,  or  died  intestate,  the  devisee  or  heir 
(unless  bound  by  specialty)  took  the  real  estate  free  from  the  debts 
of  the  testator,  or  ancestor  (6), 

(a)  Sup,  p.  3. 

[h)  MorJey  v.  M.  5  Be  G.  M.  &  Q.  610,  622 ;  Williams  on  Real  Assets,  4. 


Sect.  1.  COMMON  LAW  LIABILITY  OF  HEIK.  195 

If  the  heir  was  bound  by  specialty,  the  creditor  might  have 
obtained  judgment  against  him,  to  the  value  of  assets  descended, 
and  have  taken  in  execution  the  land  of  the  ancestor,  if  not 
previously  aliened  or  mortgaged  by  the  heir. 

Simple  contract  creditors,  and  creditors  by  specialty  in  which  the 
heir  was  not  boimd,  were  wholly  without  remedy  (c). 

These  evils  have  been  remedied  by  successive  statutes. 


(2.)  Statute  3  ^r  4  Wm.  8f  M.  c,  14,  and  other  statutes. 
The  statute  3  &  4  Wm.  &  M.  c.  14,  called  the  Statute  of  3&4Wm.  & 

TUT  1 A 

Fraudulent  Devises,  introduced  a  just  principle  for  the  relief  of  Action  v 
creditors,  which  has  since  been  followed  out  to  its  full  extent.    By  ^^^  ^^ 

.         devisee 

that  statute,  a  right  of  action  was  given  to  the  specialty  creditor  jointly. 
against  the  heir  and  devisee  of  his  Alitor  jointly j  in  cases  where  no 
providon  was  made  by  the  will  for  pajnnent  of  debts.  The  remedy 
was,  however,  held  to  be  confined  to  cases  in  which  action  of 
debt  lay,  as  of  bond  debts  and  other  specialties  for  securing 
a  sum  certain  which  became  due  in  the  testator's  life,  and  not  to 
extend  to  damages  for  breach  of  covenant,  or  of  contracts  under 
seal,  or  to  certain  sums  which  became  due  after  his  death  {d ) ; 
though  where  there  was  a  charge  by  will  of  debts  on  real  estate, 
damages  for  a  breach  of  covenant  after  the  testator's  death  were 
held  to  be  comprised  (^) ;  nor  did  it  provide  for  the  case  of  a 
devisee  and  no  heir,  nor  did  it  embrace  simple  contract  creditors 
who,  in  case  their  fund  was  exhausted  by  the  specialty  creditors, 
were  driven  to  their  suit  in  equity  to  obtain  a  marshalling  of 


The  47  Greo.  III.  c.  74,  s.  2,  rendered  the  estates  of  deceased  47  G.  III. 

traders  liable  to  their  simple  contract  creditors.  (traders). 

The  1  Wm.  IV.  c.  47,  provided  for  the  cases  of  debts  by  cove-  i  Wm.  rv. 

nant  (/),  and  of  a  devisee  and  no  heir.  ^'  *^* 

As  to  the  mode  of  proceeding  by  a  bond  creditor  against  the 
heir  and  devisee  under  these  statutes,  see  (^). 

The  statute  1  Wm.  IV.  c.  47,  repeats  the  provision  made  in  the  Where  pro- 


(c)  Waiijiiiis'  Beal  Awets,  2.  Owen,  10  Beav.  672 ;  17  L.  J.  Ch.  67. 

(i)  Wihan  r.  Knuilpf  7  East,  128 ;  (/)  See  Hervey  v.  Audland,  14  Sim. 

J^«rlry  ▼.  Briani,  6  Kev.  &  H.  42.    But  631. 

wide  Jackson  ▼.  Briant,  6  Sim.  603.  (y)  £arl  of  Bath  v.  Earl  of  Bradford, 

(#)  Lomag  ▼.  IFrifht,  2  My.  &  K.  775 ;  2  Ves.  S.  589 ;  1  Pow.  Mtg.  88,  ed.  6. 
V.  2Wsifc«r,  6  Ha.  79 ;  Bardky  v. 
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Chap.  19. 


vision  for 
debts  and 
portions. 

Effect  of 
devise  for 
payment  of 
debts. 


Pari  passu 
payment. 


former  acts  in  favour  of  limitations  for  just  debts  and  children's 
portions  {h). 

By  the  operation  of  this  Act,  devises  for  payment  of  debts  are 
taken  out  of  the  statute,  and  creditors  must  come  in  as  the  will 
directs;  even  although  the  testator  should  give  a  preference  to 
simple  contract  over  specialty  creditors  (i) ;  or  should  direct  the 
debts  to  be  paid  out  of  the  yearly  rents  (k) ;  although,  if  the  pro- 
vision made  by  the  will  is  not  sufficient  for  the  purpose,  the  devise, 
it  seems,  will  so  far  be  deemed  fraudulent  (/)  ;  and  it  was  held 
that  a  devise  of  one  estate  to  pay  one-fourth  part  of  the  debt,  and 
of  other  estates  to  pay  the  other  three-fourths,  did  not  take  the 
case  out  of  the  statute  (m).  In  Vernon  v.  Vaudreyy  Lord  Hard- 
wicke  held  that  a  devise  must  be  for  payment  of  debts  generally^ 
to  be  within  the  benefit  of  the  provision  of  the  Act  (w) :  at  all 
events,  1  Wm.  IV.  c.  47,  seems  to  refer  to  a  general  charge  of 
debts,  as  alone  excepted  from  its  operation.  A  mere  charge  of 
debts  will  be  as  sufficient  as  a  devise  for  payment  of  debts,  to  take 
the  case  out  of  the  statute  {o) ;  the  charge  is  a  declaration  of 
intention,  on  which  the  Court  will  fasten,  and  by  virtue  of  which 
it  will  draw  out  of  the  mass  going  to  the  heir,  or  to  others,  that 
quantum  of  interest  which  will  be  sufficient  for  the  debts  (o). 

The  bond  and  simple  contract  creditors  could  only  come  in  under 
the  will{p)y  and,  therefore,  they  were  put  on  an  equal  footing  in 
equity,  and  were  to  be  paid  pari  passu  [q) ;  for  the  specialty 
creditors  could  not  pursue  the  estate  as  legal  assets,  which,  if  it 
were  within  the  statutes,  they  might  do  (r).  On  the  same  principle, 
it  has  been  held  that  the  creditors  must  comply  with  the  terms  of 
the  will ;  and  therefore,  if  the  debts  are  directed  to  be  paid  out  of 
the  annual  rents,  there  can  be  no  sale,  or  mortgage  {s). 

In  cases  within  the  exception  of  the  statute,  the  assets  are 
equitable,  even  though  the  produce  of  the  real  estate  is  directed  to 
form  part  of  the  personal  estate  [t). 


k 


(A)  1  Wm.  rV.  0.  47,  s.  5. 

(t)  MiUar  Y.  Eorton,  G.  CJoop.  46. 

(k)  Zirtgard  v.  £arl  Derby,  1  Bro.  C. 
C.  311;  £arl  of  Balk  v.  Earlof  Brad- 
ford,  2  Ves.  S.  689. 

(/)  Hughes  v.  Boulben,  2  Bro.  C.  C. 
614  ;  Bailey  v.  EkiM,  7  Ves.  323  ;  and 
see  Lyon  v.  Colville,  1  CoU.  449  ;  1  Fonb. 
Eq.  448,  n.  (o). 

{m)  Lyon  v.  ColvilU,  sup. 

(w)  Barnard,  Ch.  Rep.  280.     See  GoU 


V.  Atkinson,  Willes,  621 ;  Marshall  v. 
MeAravey,  3  Dr.  &  W.  236. 

(o)  Bailey  v.  Ekinx,  sup. 

(p)  ffowse  V.  Chapman,  4  Ves.  660. 

{q)  Cotmingham  v.  C.  1  Ves.  S.  623. 

(r)  1  Fonbl.  Eq.  448,  n.  (o) ;  but  see 
3  &  4  Wm.  IV.  0.  104,  inf.  p.  201  (*). 

(s)  Zingard  v.  Earl  of  Derby,  sup. 

(t)  Soames  v.  Bobinson,  1  My.  &  IC. 
600 ;  Silk  V.  Prime,  1  Bro.  C.  C.  138, 
note  ;  Shakels  v.  Richardson,  2  CoU.  31. 
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The  statute  1  Wm.  lY.  o.  47  (w),  also  provides,  tliat  in  case  any  EflFect  of  sale 
heir  or  deyisee  be  liable  to  pay  the  debts  or  perfonn  the  covenants  of  doviroe.^'^ 
his  ancestor  or  testator  and  sell  any  land  before  action  brought,  the 
heir  or  devisee  shall  be  liable  in  execution  to  the  value  of  the  lands 
so   sold,  saving  that  lands,  bond  fide  aliened  before  the   action 
brought,  should  not  be  liable  to  execution  (w). 

This  statute  re-enaots  the  provisions  of  47  Geo.  III.  c.  74,  s.  2,  Debts  of 
for  rendering  the  lands  of  deceased  traders  liable  to  their  debts,  as  vided  for. 
well  debts  due  on  simple  contract  as  on  specialty;  creditors  by 
specialty  in  which  the  heirs  were  bound  being  paid  before  creditors 
by  simple  contract  or  by  specialty  in  which  the  heirs  were  not 
bound  (j?).     And  it  is  thereby  enacted,  that  in  suits  for  the  pay-  lof ant  heir 
ment  of  debts  or  any  other  purpose  prosecuted  by  or  against  any 
infant,  the  parol  shall  not  demur  (3/).     And  an  immediate  con- 
veyance by  the  infant  heir,  or  devisee,  shall  be  directed  (2). 

And  in  case  of  settlement  by  will  upon  persons  having  a  limited  Settlement 
interest,  a  conveyance  shall  be  directed  for  the  payment  of  debts  {a). 

Whether  the  Court  had  power  under  this  Act  to  decree  the  Power  of 
debtor's  estate  to  he  mortgaged^  instead  of  being  sold  for  payment  mortgage  to 
of  dehtSy  and  to  direct  the  infant  heir  or  devisee  to  convey  under  ^*^  ® 
8.  11,  was  doubtful  {h) ;  but  the  doubt  was  removed  by  the  later  Surplus 
Act-,  2  &  3  Vict.  c.  60,  which  provided  that  the  surplus  of  the  ^^^^^^* 
moneys  raised  by  sale  or  mortgage  under  1  Wm.  IV.  c.  47,  should 
devolve  in  the  same  manner,  and  belong  to  the  same  persons,  as  the 
lands  would  have  done  if  not  so  sold  or  mortgaged. 

S.  11  of  1  Wm.  IV.  c.  47,  has  been  held,  however,  to  apply  as  S.  11. 
well  to  a  suit  to  compel  payment  of  a  single  debt  (as,  for  instance, 
a  suit  by  equitable  mortgagee  against  the  infant  heir  praying  a 
sale),  as  to  a  suit  for  payment  of  debts  generally  {c).  An  infant 
tenant  in  tail  is  within  that  section  (d)^  and  also,  it  seems,  the  heir 
of  a  devisee  {e).  But  s.  12  thereof  received  a  strict  construction  S.  12. 
in  a  case,  where  the  devise  was  to  the  use  of  A.  B.  and  his  heirs, 
during  the  lives  of  C.  D.  and  E.  F.,  upon  certain  trusts  for  them, 
with  remainder  to  the  children  of  C.  D.,  as  tenants  in  common  in 
tail  (some  of  whom  might  yet  be  bom),  and  A.  B.  disclaimed ;  it 

(tf)  Sa.  6,  7,  S.  eontrd  Smethurtt  v.  Longicorthf  2  Keen, 

{x)  S.  9.  603. 

(y)  8.  10,  see  inf,  p.  1078.  (e)  SeholeJUld  v.  SeaJUld,  8  Sim.  470. 

(z)  S.  11.  (<0  Raddiffe  v.  EccUs,  1  Keen,   130; 

(a)  8.  12,  and  see  11  &  12  Vict.  c.  87.  Penny  t.  Fieton^  9  Sim.  136. 

{b)  Holnu  r,    Williams,  8  Sim.  557  ;  (<?)  Brook  y.  iSmith,  2  Russ.  &  M.  73. 
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S.  12.  was  held  that,  if  the  disclainier  vested  the  lapsed  estate  in  the 

heir  at  law  (who  was  an  adult),  he  oould  not  convey  under  s.  12, 
because  the  estate  was  not  vested  in  him  by  devise,  and  that,  if 
the  efPect  of  the  disclaimer  was  to  accelerate  the  legal  remainders 
of  the  children,  they  could  only  pass,  under  s.  11,  the  interest 
they  could  respectively  have  passed  if  of  full  age  (/).  But  a 
tenant  for  life  under  a  conveyance  from  the  trustees  of  the  will 
(under  the  trusts  of  the  will),  is  a  tenant  for  life  within  s.  12  (g). 
So  a  lunatic  tenant  for  life  of  estates  decreed  to  be  sold  in  a 
creditor's  suit,  will  come  within  this  section,  together  with  ss.  18 
and  20  of  1  Wm.  IV.  c.  60  (A).  So  will  an  infant  who  is  not 
amenable  to  the  jurisdiction  of  the  Court  (/). 

The  provisions  of  1  Wm.  IV.  c.  47,  were  a  great  improvement 
of  the  law ;  but  the  law  still  remained  defective  in  respect  of  the 
claims  of  simple  contract  creditors  on  the  real  estates  of  their 
deceased  debtors,  not  being  traders. 


(3.)  Statute  3  <^  4  Wm.  IV.  c.  104. 

Extends  to  To  remedy  this,  the  3  &  4  Wm.  IV.  c.  104,  was  passed,  by  which 

andto  w)OT-    ^  ^^  freehold  and  copyhold  estates  of  a  deceased  debtor  are  made 
holda.  liable  to  the  payment  of  simple  contract,  as  well  as  specialty,  debts. 

By  that  statute  it  is  enacted,  *'  That  when  any  person  shall  die 
seised  of  or  entitled  to  any  estate  or  interest  in  lands,  tenements, 
or  hereditaments,  corporeal  or  incorporeal,  or  other  real  estate, 
whether  freehold,  customaryhold,  or  copyhold,  tvhich  he  shall  not  by 
his  last  will  have  charged  with  or  devised  subject  to  the  paytnent  of  his 
debtSy  the  same  shall  be  assets  to  be  administered  in  Courts  of  equity 
for  the  payment  of  the  just  debts  of  such  persons,  as  well  debts 
due  on  simple  contract  as  on  specialty ;  and  that  the  heir  or  heirs 
at  law,  customary  heir  or  heirs,  devisee  or  devisees  of  such  debtor, 
shall  be  liable  to  aU  the  same  suits  in  equity,  at  the  suit  of 
any  of  the  creditors  of  such  debtor,  whether  creditors  by  simple 
contract  or  specialty,  as  the  heir  or  heirs  at  law,  devisee  or  devisees 
of  any  person  or  persons  who  died  seised  of  freehold  estates,  was 
or  were,  before  the  passing  of  that  Act,  liable  to  in  respect  of  such 


(/)  Semitiff  V.  Archer,  8  Beav.  294.  (A)  Re  Milfield,  2  Ph.  254. 

(^)  Cheese  v.    C.   16  L.  J.   Ch.   29,  (t)  Thotnas  v.  Gwynne,  9  Beav.  275. 

V.  0.  E. 
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freehold  estates,  at  the  suit  of  creditors  by  specialty  in  which  the  8&4Win.IV. 
heirs  were  bound:  provided  that,  in  the  administration  of  assets  °* 
by  Courts  of  equity,  under  and  by  virtue  of  that  Act,  all  creditors  by 
specialty  in  which  the  heirs  are  bound  shall  be  paid  the  full  amount 
of  the  debts  due  to  them  before  any  of  the  creditors  by  simple 
contract  or  by  specialty  in  which  the  heirs  are  not  bound  shall  be 
paid  any  part  of  their  demands  "(A). 

All  lands  of  the  debtor  are  subject  in  equity  to  this  Act ;  even 
lands  which  have  descended  to  the  heir,  as  heir  of  the  first  pur- 
chaser and  not  of  the  last  possessor  (/);  also  real  estate,  over  which 
the  testator  has  a  general  power  of  appointment,  which  he  has 
exercised,  though  the  real  estate  appointed  will  not  be  applied  until 
all  the  testator's  own  property,  whether  real  or  personal,  shall  have 
been  first  exhausted  (m).  The  same  principle  applies  to  personal 
estate  subject  to  a  general  power  of  appointment  (w) ;  but  where 
the  power  is  exercised  so  as  to  fall  within  s.  27  of  the  Wills  Act(o), 
there  is  no  distinction  between  the  property  appointed  and  the 
testator's  own  property  {p).  The  real  estate  is  charged  under 
this  statute,  not  only  with  all  debts,  but  all  liabilities  which  may 
result  out  of  obligations  entered  into  by  the  deceased  during  his 
lifetime  (q). 

This  statute  prevails  against  the  title  of  the  lord  by  escheat  (r).    Escheat. 

In  Beale  v.  Symonda  (s)  it  was  considered  that  a  mortgagee,  who  Death  of 
had  acquired  an  absolute  title  by  the  death  of  the  mortgagor  intes-  with^their. 
tate  and  without  heirs,  could  not  make  a  good  title  to  a  purchaser, 
as  the  equity  of  redemption  constituted  assets  which  might  be 
reached  by  a  creditor  of  the  deceased ;  this  case,  however,  seems 
open  to  observation  {t). 


{k)  See  Siehardson  t.  JenkinSf  1  Drew. 
477 ;  17  Jnr.  446. 

(/)  WflHams'  Real  Assets^  pp.  17,  18. 

(m)  FUming  y.  Buehanan^  3  De  G.  M. 
&  O.  976 ;  notwithstanding  Sainton  t. 
Ward^  2  Atk.  172;  WilliamB'  Heal 
Aasets,  13 ;  Se  Van  Sagan,  16  Ch.  D. 
80,  G.  A. 

(m)  JFiliiams  y.  Zonuu,  16  Beay.  1 ; 
Hawthorn  y.  Shedden,  3  Sm.  &  G.  293 ; 
2  Jnr.  N.  S.  749 ;  Petrie  y.  P.  14  Beay. 
197 ;  Jenney  y.  Andrews,  6  Mad.  264 ; 
Theob.462  ;  Eddis.  Admon.  of  Assets,  86. 


(o)  1  Vict.  c.  26. 

(p)  Bat  see  Sawthom  y.  Shedden,  aup. ; 
Wildage  y.  Barnett,  6  Eq.  198,  M.  R. 

(q)  Hamer'B  Devisees'  case,  2  De  G. 
M.  &  G.  366  ;  16  Jar.  655  ;  TurquandT. 
Kirhy,  4  Eq.  123—9,  M.  R. 

(r)  Evans  y,  Broum,  6  Beay.  114  ;  16 
Jnr.  928  ;  and  see  Bogers  y.  Marsh,  1  Y. 
&  C.  0.  4. 

(»)  16  Beay.  406.  SeelTaneoekY.  A,G. 
12  W.  R.  569. 

{t)  2  Day.  Cony.  996,  ed.  3, 476,  ed.  4. 
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Chap.  19. 


Heir  and 
devisee  may 
alien. 


Hotchpot. 


Settlement  by 
heir. 


(4.)   The  statutes  create  no  charge  on  the  land^  and  the  heir  or 

devisee  may  alien. 

The  debts  of  the  ancestor  or  testator  are  not  by  these  statutes 
charged,  or  made  liens,  upon  assets  descended,  or  devised,  but 
the  heir  or  devisee  is  personally  liable  to  the  extent  of  such 
assets  (w).  The  heir  or  devisee  may,  before  action  or  suit,  sell  or 
mortgage  for  valuable  consideration  the  freehold  or  copyhold  assets, 
and  make  a  good  title  to  the  purchaser  or  mortgagee,  free  from 
the  debts  (ar);  and  the  existence  or  notice  of  debts  is  immaterial, 
unless  there  be  fraud,  or  want  of  bona  fides  {y);  and  that  though 
the  heir,  or  devisee,  sell  as  beneficial  owner  (s) ;  and  the  purchaser 
is  not  entitled  to  have  the  will  established  against  the  heir,  unless 
a  case  of  suspicion  arises  {a).  The  creditors  of  the  estate  cannot 
follow  the  property  sold  {b).  If  the  devisee  sell  pending  a  suit  by 
creditors  for  sale  and  payment  of  debts,  such  sale  is  void  (c).  An 
equitable  deposit,  with  a  memorandum  of  charge,  by  the  heir  or 
devisee  is  an  alienation  within  the  statute  (c?).  The  mortgage  of  an 
equitable  devisee  for  life  is  in  the  same  position  (/>).  The  bank- 
ruptcy of  the  heir  was  not  considered  an  alienation,  and  hence  the 
creditors  of  the  ancestor  were  held  entitled  to  follow  the  real 
estates  in  the  hands  of  the  assignees  in  bankruptcy  of  the  heir  (/). 
The  conveyance  by  the  devisees  in  trust  tb  new  trustees  did  not  bar 
the  creditor's  rights  (e). 

Where  specialty  creditors  exhaust  descended  estates,  they  must 
bring  them  into  hotchpot  {h). 

The  settlement  of  the  real  estate  by  the  heir  or  devisee  upon  his 
marriage  is  an  alienation  discharging  it  from  the  debts  of  the 


(m)  Spackman  y.  Timbrellf  8  Sim.  253 ; 
and  see  1  Wm.  IV.  c.  47,  sa.  6,  8 ; 
Morley  v.  M.  6  De  G.  M.  &  Q,  610 ; 
1  Jur.  N.  S.  1097 ;  Kinderley  v.  J>rrw, 
22  Beav.  1 ;  2  Jur.  N.  S.  602. 

{£)  Higgina  y.  Shaw,  2  Dr.  &  W.  356; 
Eaynea  v.  ForahaWy  11  Ha.  93  ;  17  Jur. 
930,  V.  C.  Wood. 

(y)  Stroughill  v.  Amteijy  1  De  G.  M. 
&  G.  635 ;  16  Jur.  676,  L.  C. ;  Jones  r. 
Noyesy  4  Jur.  N.  S.  1033,  V.  0.  Wood ; 
Richardson  Y  Horton,  7  Beav.  112,  N.  S. 
1033,  V.  C.  Wood;  Storry  v.  JTaUh, 
27  L.  J.  Ch.  338,  M.  R. ;  ITynes  v.  Bed- 
inytony  10  Ir.  Ch.  206. 


(z)  Collingicood  t.  RuaseUf  10  Jur.  N. 
S.  1062,  L.  J. 

(a)  M'Cullock  V.  Gregory,  3  K.  &  J. 
12  ;  2  Jur.  N.  8.  1134,  V.  C.  Wood. 

(h)  Haynea  y.  Forahatc,  aup. 

{e)   Walker  y.  Smaltcood,  Amb.  676. 

(d)  Exp,  Baine,  1  Mont.  D.  &  De.  6. 
492;  British  Mutual  Investment  Co.  y. 
Stnartf  10  Ch.  667,  overruling  Carter  y. 
Sanders,  2  Drew.  256.  See  2  Day.  Cony. 
996,  ed.  3. 

(e)  Coope  y.  Cresstcell,  2  Ch.  112,  re- 
yersing  2  Eq.  106,  Y.  C.  Kinderalej. 

(/)  £xp.  Morton,  6  Vea.  449. 
(h)  Chapman  y.   Esgar,   1  Sm.  &  G. 
676 ;  18  Jur.  341,  V.  C.  Stuart. 
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ancestor,  but  leaving  the  heir  personally  liable  for  them  (?').  But 
an  agreement  for  a  settlement  by  an  infant  heir,  never  carried  into 
effect,  is  not  an  alienation  within  the  statutes  (A). 

An  equitable  alienation  has  the  same  effect  as  a  legal  alienation; 
and  an  equitable  mortgagee  from  the  heir  or  devisee  will  be  pro- 
tected against  execution  (/). 

A  judgment  against  the  heir  is  not  an  alienation  within  the  Jud^ent 
statutes ;  and  the  simple  contract  creditors  of  the  ancestor  will  be 
preferred  to  the  judgment  creditors  of  the  heir  (m).  The  judgment 
creditor  of  the  heir  under  the  old  law  took  a  charge  not  specifically 
on  the  estate,  but  on  the  interest  of  the  heir  therein,  i.  e.y  only  to 
the  extent  that  the  estate  was  not  required  for  the  payment  of  the 
debts  of  the  ancestor  in  a  due  course  of  administration  (n).  Any 
creditor  may,  in  the  interval  between  a  contract  for  sale  by  the  heir 
or  devisee  and  the  payment  of  the  purchase  money,  obtain  an 
injunction  restraining  payment  of  the  purchase  money  to  the 
heir  (o). 

The  charge  of  debts  under  3  &  4  Wm.  IV.  c.  104,  has  not  the  Charge  of 
effect  of  relieving  a  purchaser  from  the  heir  or  devisee  from  seeing  ®^^^®*- 
to  the  satisfaction  of  legacies  charged  on  the  estate  (;?).  In  the 
case  of  Eland  v.  Eland  (y),  there  was  an  express  charge  of  debts 
and  legacies,  and  a  mortgage  was  made  free  from  incumbrances, 
excepting  the  legacies,  and  it  was  held  that  the  amount  of  the 
legacies  was  applicable  in  satisfaction  of  the  debts  of  the  testator, 
as  part  of  his  general  estate. 

In  regard  to  real  estate  the  heir  and  devisee  under  these  statutes  Heir  and 
stand  in  somewhat  the  same  position  as  the  executor  does  with  execi^rs.^ 
regard  to  the  personal  estate  (r),  with  the  exception  that  the  heir 
or  devisee  may  sell  or  mortgage  for  his  own  benefit  or  debt.  The 
words  "  assets  to  be  administered  in  equity  "  mean  only  that  the 
creditors'  remedy  shall  be  in  equity,  and  not  that  his  estate  shall 
be  equitable  assets  {s). 


(•)  Spaekmany.TxmhrellySup.; Richard'  (n)  3  Dav.  Conv.  995—6,  ed.  3;  477, 

JAM  T.  HorUniy  tup,  ed.  4. 

(*)  Pimm  V.  Inwlly  1  Mac.  &  G.  449 ;  (o)  Green  v.  Lowes,  3  Bro.  C.  C.  217. 

14  Jut.  367,  afarming  12  Jur.  677.  (p)  Horn  v.  J.  2  S.  &  S.  448. 

(/)  Coope  ▼.    CrcBstceily   sup, ;   British  (q)  4  My.  &  C.  420. 

Jfutttal  Investment   Co,  v.    Smarts  sup,;  (r)  J)ilkes  r.  Broadmeadf  2  Giff.  113 

OTerruliiig  Carttr  y.  Sanders,  sup,  2  De  Or.  F.  &  Jo.  566. 

(•i)  Kinderley  t.  Jervis,  sup,  (»)  Lewin  on  Tr.  704,  ed.  7. 
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Chap.  19. 


Parties  to 
administra- 
tion suit. 


Funeral 
expenses. 

Lonatic*s 
costs. 


Judgments 
prior  to 
charge. 


Executory 
deyises. 


The  heir  at  law  is  not  a  necessary  party,  as  well  as  the  devisee,  to 
an  administration  suit  xmder  this  Act,  where  the  real  estate  has 
been  devised,  whether  the  devise  be  to  a  devisee  for  his  own 
benefit  (/),  or  for  the  payment  of  debts  (tf). 

Aecordiog  to  Carter  v.  Beard  (or),  the  real  estate  cannot  be 
charged  with  the  funeral  expenses  under  this  Act ;  but  the  real 
estate  of  a  lunatic,  who  has  died  before  the  costs  of  the  proceedings 
under  the  commission  have  been  ordered  to  be  raised  under  1  Wm. 
rV.  c.  65,  ss.  28,  30,  is  liable,  by  virtue  of  an  implied  contract,  for 
those  costs  as  having  been  necessarily  incurred  for  the  protection 
of  his  person  and  estate  (y). 

Judgments  recovered  against  the  deceased  in  his  lifetime,  when 
liens  on  the  real  estate  (s),  have  priority  to  a  charge  of  debts 
created  by  the  will,  and  the  same  applies,  of  course,  to  an  adminis- 
tration of  assets  under  this  statute  (z). 

Lands,  of  which  the  heir  is  seised  subject  to  executory  devises, 
are  now  assets,  just  as  if  the  heir  were  seised  in  fee  simple  abso- 
lute (a). 


West  Indies 
and  colonies. 


(5.)  As  to  West  Indies  and  Colonies. 

It  may  be  doubtful  whether  the  statute  of  Wm.  &  M.  c.  14  (the 
Statute  of  Fraudulent  Devises),  was  imported  into  the  West 
Indies,  independently  of  5  Geo.  II.  c.  7,  s.  4  {h) ;  but  the  latter 
statute  made  real  estates  in  the  West  Indies  legal  assets  in  such  a 
way  as  to  give  the  same  priority  to  specialty  creditors  against  real 
estate,  as  they  previously  had  against  personal  estate ;  and  it  is 
not  competent  for  a  testator,  by  devise  of  lands  in  the  West  Indies, 
to  change  the  legal  distribution  of  his  assets  by  directing  a  disposi- 
tion equally  among  his  creditors  (c). 
K.  S.  Wales.  A  somewhat  similar  statute  is  in  force  in  New  South  Wales  (rf), 
under  which  it  has  been  held  that  land  is  not  assets  in  the  hands 
of  the  executor,  but  the  creditor  must  proceed  against  the  person 


{t)  JFeekt  v.  JSvans^  7  Sim.  646; 
Bridges  v.  Hinxnian^  16  ib,  71,  over- 
ruling Brown  v.  JTealherbjf,  10  ib.  126; 
12  ib.  6 ;  Qoodehild  y.  Tcrreit,  5  Beav. 
398. 

(m)  Ord.  XVI.  r.  46. 

\x)  10  Sim.  7. 

(y)  WiUiania  v.  Wentworthf  6  Beav. 
325. 


{z)  Sharp  v.  Earl  of  Scarborough,  4 
Ves.  638  ;  stip,  p.  118. 

(a)  ll&12Viot.  c.  87. 

\b)  See  37  Geo.  III.  c.  119. 

\c)  Turner  v.  Cox,  8  Mo.  P.  0.  C.  288 ; 
overruling  Charlton  v.  Wright,  12  Sim. 
274  ;  and  see  Lyon  v.  Colvile,  1  Coll.  449. 

{d)  54  Geo.  ni.  o.  16,  s.  4. 
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in  whom  the  real  estate  is  vested  {e).  It  was  similarly  held  in 
Jamaica  (/). 

By  9  G-eo,  IV.  c.  33,  s.  15,  real  estate  belonging  to  British  Indian  assets. 
subjects  in  India  is  declared  to  be  assets  in  the  hands  of  executors 
or  administrators,  who  are  to  have  full  power  to  convey  the  same 
as  the  owner  could  have  done :  and  consequently,  the  heir  and 
devisee  are  not  in  such  case  necessary  parties  to  a  creditor's 
action  {g). 

(6.)  Interest  and  other  matters. 

As  a  general  proposition,  a  devise  for  payment  of  debts  does  not  Interest. 
enhance  the  amount  of  the  demand,  or  entitle  the  party  to  interest, 
when  he  cannot  have  interest  independently  of  the  devise,  but, 
leaving  the  amount  unaffected,  it  provides  a  new  fund  for  the  pay- 
ment  of  the  debts  (A) ;  and  in  case  of  an  administration  suit  not 
within  3  &  4  Wm.  IV.  o.  104,  where  a  decree  for  marshalling 
assets  was  made,  the  specialty  creditors  having  exhausted  the 
personalty,  the  Court  would  not  raise  out  of  the  real  estate,  for  the 
benefit  of  the  simple  contract  creditors,  the  interest  which  would 
have  been  payable,  in  respect  of  the  specialty  debts,  if  they  had 
not  been  satisfied  out  of  the  personal  estate,  although  a  considerable 
time  bad  elapsed  after  the  decree  before  the  real  estate  could  be 
made  available  for  the  simple  contract  creditors  (%). 

Though  a  devise  or  charge  upon  real  estate  for  the  payment  of  Statute  of 
debts  will  prevent  the  Statute  of  Limitations  from  running,  as  to  ^^^' 

debts  not  barred  in  the  testator's  lifetime  (Z*),  it  will  not,  of  itself, 
revive  a  debt  which  has  become  so  barred  (/).  And  a  trust  or 
charge  by  will  on  personal  estate  does  not  at  all  prevent  the 
operation  of  the  statute  (/). 

The  Court  has  no  power,  under  1  Wm.  IV.  c.  47,  3  &  4  Wm.  Repairs. 
IV.  c.  104,  or  2  &  3  Vict.  c.  60,  in  an  administration  action,  in 
which  a  certain  sum  is  decreed  to  be  raised  out  of  the  testator's 
real  estate  for  payment  of  debts,  to  add  to  the  sum  required  for 


(e)  Bullen  t.  A'Beeketty  1  Mo.  P.  0.  0. 
N.  S.  223 ;  9  Jur.  N.  S.  973. 

(/)  Doe  T.  Stennett,  HcDougal's  Kep. 
15  ;  Mtmroe  v.  Watt,  Jamaica  Eq.  Sep. 
1873,  p.  19 ;  not  foUowing  Thomson  y. 
OrmUy  1  Bubs.  542,  n.  See  4  Barge, 
Conf.  L.  670. 

(y)  5tory  t.  -Fry,  1  Y.  &  C.  C.  0-  603. 

(Jb)  Uone  v.  Tuch^r,  5  Ha.  79 ;  aliUr^ 
if  tlie  charige  is  of  the  simple  contract 


debts  of  a  third  person.  Shirt  v.  Wetthy^ 
16  Ves.  393. 

(t)   Cradoch  v.  Fiper,  15  Sim.  301. 

\k)  Burke  y.  Jones,  2  V.  &  B.  275 ; 
Sughes  y.  Wynne,  1  T.  &  R.  307  ;  Bar- 
greaves  y.  Mitchell,  Mad.  &  G.  326; 
Piggott  y.  Jefferson,  12  Sim.  26. 

(/)  Burke  y.  Jones,  sup,;  Hargreaves 
y.  Mitchell,  sup, ;  Wms.  Ex.  2036,  ed.  8. 
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that  purpose,  a  further  sum  for  repairs  of  the  property^  although 
without  such  repairs  the  money  could  not  he  raised,  and  a  mort- 
gage would  he  much  more  beneficial  to  the  infant  heir,  or  devisee, 
than  a  sale  {n). 

The  real  estate  of  a  deceased  debtor  can  be  administered  under 
3  &  4  Wm.  rV.  c.  104,  at  the  suit  of,  not  only  a  creditor,  but  the 
heir,  next  of  kin  (o),  or  parties  interested  under  the  will  {p). 


(7.)  8L  32  8f  33  Vict,  c.  46,  Simple  contract  and  specialty 

pari  passu. 

The  order  of  administration  of  assets  has  been  altered  by  two 
statutes,  and  the  question  of  legal  or  equitable  assets  is  not  now  of 
so  much  moment ;  for,  by  32  &  33  Vict.  c.  46,  all  debts,  whether 
by  specialty  or  simple  contract,  of  debtors  dying  on  or  after  the 
Ist  Jan.,  1870,  are  payable,  j9(7n  passu,  out  of  the  assets,  whether 
legal  or  equitable ;  but  priority  may  still  be  gained  by  any  creditor 
obtaining  judgment  against  the  executor  or  administrator  (^). 
Bent  is  a  specialty  within  this  statute  (r). 

In  England,  wherever  a  tenancy  exists,  whether  by  deed  or  by 
parol,  rent  ranks  as  a  specialty ;  but  this  does  not  apply  to  lands 
out  of  England  (s)  ;  and  an  executor  paying  a  simple  contract  debt 
in  ignorance  of  a  debt  due  for  arrears  of  rent  will  be  protected  {t). 

It  is  presumed  that  the  right  remains  in  the  executor  of  prefer- 
ring any  debt  of  equal  degree,  but  the  executor  cannot  prefer  a 
simple  contract  debt  to  a  specialty.  It  follows  that  in  cases  falling 
within  this  Act,  it  is  still  material  to  inquire  whether  the  executor 
had  notice  of  a  specialty  or  of  a  breach  thereof,  or  whether  the 
specialty  was  to  secure  a  contingent  debt  (u). 

The  right  of  retainer  by  an  executor  is  not  afiEected  by  this 
Act  (x). 

(«)  mil  Y.  Mauricfy  1  De  G.  &  S.  214 ;  G.  646. 

16  L.  J.  Ch.  280.  (0  Clouffh  y.  French,  2  Coll.  277;  better 

(o)  Price  v.  P.  15  Sim.  484.  reported,  9  Jur.  1029. 

(p)  Eodney  v.  J2.  16  ib.  307.  (w)  Atkinson  v.  Grey,  1  Sm.  &  G.  677; 

iq)  Re  Williams'  Estate,  16  Eq.  270,  18  Jur.  282 ;  Norman  v.  Baldty,  6  Sim. 

V.  C.  Wickens.  621. 

(r)  Re  Hastings,  6  Ch.  D.  610,  V.  C.  {x)  Crowder  v.  Stewart,  16  Ch.  D.  368, 

Malins.  V.  C.  Malins ;   WiUon  v.  CoxwtU,  23  t*. 

(«)   Vincent  v.  Godson,  4  De  G.  M.  &  764,  Pearson,  J. 
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(8.)  Administration  of  estate  of  deceased  insolvent. 

Before  the  Jud.  Act,  1875  (y),  in  the  administration  of  an  in- 
solvent estate  of  a  deceased  debtor,  the  fact  of  insolvency  made  no 
difference  in  the  payment  of  debts,  which  were  payable  according 
to  their  legal,  or  equitable,  priority;  but  in  s.  10  thereof,  the 
following  provision  is  made : 

In  the  administration  by  the  Court  of  the  assets  of  any  person, 
who  may  die  after  the  commencement  of  the  Act,  and  whose 
estate  may  prove  to  be  insufficient  for  the  payment  in  f uU  of  his 
debts  and  liabilities,  and  in  the  winding  up  of  any  company  under 
the  Companies  Acts,  1862  and  1S67,  whose  assets  may  prove  to 
be  insufficient  for  the  payment  of  its  debts  and  liabilities  and  the 
costs  of  winding  up,  the  same  rules  shall  prevail,  and  be  observed, 
as  to  the  respective  rights  of  secured  and  unsecured  creditors,  and 
as  to  debts  and  liabilities  provable,  and  as  to  the  valuation  of 
annuities  and  future  and  contingent  liabilities  respectively,  as  may 
be  in  force  for  the  time  being  under  the  law  of  bankruptcy,  with 
respect  to  the  estates  of  persons  adjudged  bankrupt;  and  all 
persons  who  in  any  such  case  would  be  entitled  to  prove  for,  and 
receive,  dividends  out  of  the  estate  of  any  such  deceased  person, 
or  out  of  the  assets  of  any  such  company,  may  come  in  under 
the  decree  or  order  for  the  administration  of  such  estate,  or 
under  the  winding  up  of  such  company,  and  make  such  claims 
against  the  same  as  they  may  respectively  be  entitled  to  by  virtue 
of  the  Act. 

It  is  submitted,  that  in  cases  which  fall  within  this  statute,  a 
devise  for  the  payment  of  debts  would  be  subject  to  its  provisions. 

This  section  is  not  retrospective  (s). 

An  order  for  the  administration  of  the  estate  of  a  deceased  Admislstra- 
insolvent  according  to  the  law  of  Bankruptcy  may  be  made  on  the  raptcy. 
petition  of  a  creditor,  whose  debt  would  support  a  bankruptcy 
petition  (a). 

The  order  cannot  be  made  until  two  months  after  probate  or 
administration,  except  by  consent  of  the  personal  representative. 


(y)  3S  &  39  Vict.  c.  77.  Shertcin  v.  Selkirk,  12  t^.  61 ;  overruling 

(s)  St  Phttnix  Bessemer  Steel  Co.   24  SiKon  v.  Jonss,  9  ib,  621,  V.  C.  Malins. 

W.  R.  19 ;  33  L.  T.  N.  S.  403,  M.  R. ;  (a)  B.  A.  1883,  s.  125,  8ub-8.  1. 

Suehe  ^  Co.  1  Ch.  D.  48,  Jessel,  M.  R. ; 


retainer. 
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or  proof  of  an  act  of  bankruptcy  by  the  deceased  within  three 
months  prior  to  his  death  ((). 

If  proceedings  for  administration  are  already  taken  in  any 
Court  of  Justice,  a  similar  order  in  bankruptcy  may  be  made,  and 
the  proceedings  transferred  to  the  Bankruptcy  Court  (c). 

The  estate  will  vest  in  the  official  reoeiyer  of  the  Court,  and  be 
administered  as  in  bankruptcy  {d). 

Priority  is  given  to  funeral  and  testamentary  expenses  («). 

Any  surplus  will  be  paid  to  the  legal  personal  represen- 
tative (/). 

Notice  of  the  petition  will  be  equivalent  to  a  notice  of  an  act 
of  bankruptcy,  and  after  such  notice  no  payment  or  transfer  of 
property  by  the  representatives  will  be  valid  (g). 

See  forms  of  petition  and  administration  rule  for  service  (/i). 
Interest.  A  creditor  on  the  insolvent  estate,  whose  debt  bears  interest,  is 

not  entitled  to  interest  up  to  the  day  of  payment,  but  only  to  the 
date  of  the  judgment  for  administration,  which  is  equivalent  to  the 
adjudication  in  bankruptcy  (t). 
Right  of  The  executor  does  not  lose  his  right  of  retainer  out  of  legal 

assets  of  an  insolvent  estate,  and  the  fact  of  there  having  been  a 
judgment  for  administration  does  not  affect  his  right  (J),  As  to  a 
retainer  by  an  executor  of  a  contributory  in  a  winding-up,  see  (J/). 
He  is  not  a  secured  creditor  (k), 

(9.)  The  result  of  the  statutes. 

The  result  of  the  several  statutes  is  this : — 

1.  All  real  estates,  including  copyholds,  whether  devised  or  not, 
are  liable  to  debts. 

2.  Also  all  lands  appointed  under  a  general  power  of  appoint- 
ment, but  only  after  the  testator's  own  property  is  exhausted  (/). 

3.  If  the  real  estate  is  devised  for  payment  of  debts,  all  the 
debts  will  be  payable,  pan  passUy  thereout,  subject,  of  course,  to 
existing  securities. 

{b)  B.  A.  1883,  8.  126,  sab-s.  3.  Jeasel,  M.  £. 

{e)  lb.  snb-B.  4.  {J)  Be  Orme,  60  L.  T.  61,  Kay,  J. 

(d)  lb,  8ub-8.  6.  (J/)  Se  Subbaek,  W.  N.    1884—167, 

(*)  lb.  8ub-B.  7.  V.-C.  Baoon. 

(/)  lb,  snb-B.  8.  (At)  Mack.  &  Forb.  93 ;  LecY.  NuttaU, 

{jSD  lb.  8ub-8.  9.  12  Oh.  D.  61,  C.  A. ;  BiehmondT.  White^ 

(A)  B.  A.  1883,  r.  200—2.  ib.  361,  C.  A. 

(•)  TrotCs  Estate,  2  Set.  Dec.  1674,  (/)  gup.  p.  199  (>»). 
add.  4  ed. ;  Ee  Stmmen,  13  Cb.  D.  136, 
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4.  If  the  testator  does  not,  or  not  effectually,  provide  for  his 
debts,  the  heir  and  devisee  are  respectively  liable,  personally,  to  the 
extent  of  assets,  descended  or  devised. 

6.  But  the  heir  and  devisee  can,  respectively,  sell,  settle,  or 
mortgage  such  assets,  free  from  the  debts. 

6.  And  notice  of  debts  unpaid  is  immaterial,  in  the  absence  of 
&aud. 

7.  The  creditors,  however,  may,  before  any  disposition  by  the 
heir  or  devisee,  have  such  assets  applied  specifically  to  their  debts, 
by  an  administration  suit. 

8.  In  such  suits,  the  real  estate,  under  3  &  4  Wm.  IV.  c.  104, 
is  legal  assets. 

9.  There  is  no  distinction  now  in  the  administration  of  assets 
between  simple  contract  and  specialty  debts. 

10.  If  a  debtor  die  insolvent,  his  estate  is  administered  as  in 
bankruptcy. 
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CHAPTER  XX. 

THE  SUBJECTS  OF  MORTGAGE  AND  AGREEMENTS  FOR  MORTGAGE. 
Sect.  Page. 

1.  The  suhjech  of  mortgage 208 

2.  Exceptiom ib. 

3.  Agreements  for  mortgage 211 

(1.)  The  subjects  cf  mortgage. 

Subjects  of  It  may  be  laid  down  as  a  general  proposition,  with  few  excep- 

tions, that  every  species  of  property,  real  or  personal,  corporeal  or 
incorporeal,  moveable  or  immoveable,  in  possession,  remainder, 
expectancy,  or  even  in  action,  may  be  the  subject  of  mortgage. 
Manors,  lands  and  tenements,  freehold,  copyhold,  and  leasehold ; 
remainders  or  reversions,  rents,  franchises,  advowsons,  rectories 
impropriate,  tithes,  bills  of  lading,  ships,  freightage,  articles  of 
merchandise,  bills  of  exchange,  debts,  government  annuities, 
title  deeds,  and  even  possibilities,  may,  according  to  their  several 
natures,  be  conveyed,  transferred,  delivered,  or  assigned,  by  way 
of  mortgage  security. 

Alimony  has  been  held  not  assignable  (s). 

(2.)  Exceptions. 

Public  offiooB.  The  sale  of  public  offices  is  malum  in  se^  independently  of  the 
statute  law  (a).  But  by  a  statute  of  Edw.  VI.  all  assurances  of 
any  office  concerning  the  administration  or  execution  of  justice,  or 
any  service  of  trust,  or  the  receipt,  control,  or  payment,  of  the 
king's  revenues  or  customs,  or  the  custody  of  fortresses,  or  the 
clerkship  in  any  Court  of  record  where  justice  is  to  be  administered, 
were  declared  to  be  void,  as  against  the  person  making  the  assur- 
ance, with  an  exception  in  favour  of  offices  of  inheritance,  and  of 
the  keeping  of  parks  or  forests  (6). 

(c)   Re  Robinwn,   W.    N.   1884—169,  [a)  StackpoU  v.  Earh^  2  Wils.  133. 

L.JJ.  [h]  6  &  6  Ed«r.  VI.  c.  16. 
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This  Act  (preaerving  the  exceptionfl)  was  afterwards  extended  (c)  49  G.  in. 
to  Scotland  and  Ireland,  and  to  all  oflaces  in  the  gift  of  the  Grown,  °'  ^^^• 
civil,  naval,  and  military  commissions  and  employments  under  the 
control  of  the  different  officers  of  state. 

Another  statute  {d)  declares  to  he  void  all  assignments  of  any  47  G.  III. 
pay,  pension,  allowance,  or  relief  payahle  to  any  officer  or  person  ^^'  ^*  °'  ^^' 
who  has  served  in  the  king's  forces,  or  any  widow  of  any  such 
officer;  or  any  person  receiving  any  allowance  or  pension  on  the 
compassionate  list,  or  any  pension,  allowance,  or  relief,  in  respect  of 
any  military  service.     And  it  is  provided  hy  statute,  that  all  46a.in.o.69. 
assignments  of,   or   securities   upon,    the   half-pay   pensions,   qr 
allowances  of  officers,  or  other  persons  engaged  in  the  military 
service  of  the  Crown,  are  void  (e). 

Bills  of  sale,  contracts  and  assignments  of  any  pay,  wages,  or  i  G.  II.  stat. 
allowances  of  money  of  any  kind,  due,  or  to  grow  due,  to  any    ' 
seaman  in  the  service  of  the  Crown,  are  also  void  (/). 

The  following  are  not  assignable : 

Pensions  granted  for  supporting  the  grantee  in  the  performance  Pensionfl  not 
of  future  services,  such  as  the  pension  granted  by  6  Anne,  o.  4,  ^^^ignable. 
for  the  more  honourable  support  of  the  dignities  of  the  Duke  of 
Marlborough  (ff)  and  his  posterity,  payable  out  of  the  revenue  of 
the  Post  Office ;  the  salaries  of  the  judges  given  for  the  support 
of  the  dignity  of  their  office  (A) ;  and,  in  fact,  the  emoluments  of 
any  public  office  (t);  (but  not  including  a  college  fellowship,  which 
is  not  within  the  exception  {k) ; )  annuities  pro  consilio  impen^ 
dendo  (/) ;  full  pay  and  half  pay  of  an  officer  (m) ;  the  retiring 
allowance  of  a  supernumerary  officer  of  the  Crown  who  is  liable  to 
serve  again  (n);  a  retiring  pension  of  a  military  officer  of  the  East 
India  Company,  which  has  been  held  not  to  pass  to  the  assignees 
in  bankruptcy,  on  the  ground  of  being  a  voluntary  payment,  and 


{e)  49  Geo.  IH.  o.  126. 

\d)  47  Qeo.  III.  S€88.  2,  0.  25,  b.  4. 

{e)  46  G«o.  in.  c.  69,  b.  7. 

(/)  1  Geo.  n.  atat.  2,  o.  14,  b.  7. 

(^)  Dam  y.  Th9  D,  of  Marlborotiffh, 
1  Sw.  74. 

(A)  lb.  arguendo. 

(•)  Falmer  y.  BaU,  2  Br.  &  B.  673, 
and  oaaes  in  notes ;  JltU  y.  Paul,  8  Gl. 
A  F.  295. 

{k)  Feittel  y.  King*»  College^  16  L.  J. 
Ch.  329  ;  10  Beay.  591.  See  Berkeley  y. 
Xut9*M  CoU,  Camb.  ib.  602. 

(0  1  Dy.  2,  a.  n. 

C. — VOL,  X. 


(w)  Barwick  y.  Eeade,  1  H.  Bl.  627 ; 
Flarty  v.  Odlumy  3  T.  R.  681 ;  ArbuekU 
V.  Cdwtan,  3  B.  &  P.  328  ;  Lidderdale  y. 
The  Duke  of  Montrose,  4  ib.  248  ;  Slone 
y.  Lidderdale,  2  Anatr.  533;  JFillcoek 
y.  Terrell,  3  Ex.  D.  326;  McCarthy 
y.  Goold,  1  Ba.  &  Be.  387 ;  Briee  y. 
Zoveit,  15  Jnr.  786 ;  20  L.  J.  Ch.  270, 
Lord  Granworth  (inclading  a  pension  for 
wounds);  Lloyd  v.  Cheetham,  3  Giff. 
171;  7  Jur.  N.  S.  1272;  oyemiling 
Knight  y.  Bulkeley,  4  ib.  627  ;  5  ib.  817, 
V.  C.  Stuart. 

(«)  mUa  v.  Poster,  8  M.  &  W.  149. 

P 
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PenoonB 
aangnable. 


has  been  also  held  not  to  be  liable  to  be  diaiged  nnder  1  &  2  Yict. 
c.  110,  88.  14y  15  {o)y  although  it  seems  that,  in  general,  a  pension 
held  at  pleasure  is  assignable,  nnless  the  grantee  is  liable  to  be 
called  into  service  again  (p) ;  and  there  is  a  power  Tested  in  a 
trostee  in  bankruptcy  to  reach  the  pay  or  salary  of  a  military, 
naval  or  civil  officer,  or  a  portion  thereof,  with  the  consent  of  the 
chief  officer  of  the  department  (r) ;  and  half-pay,  pensions  or  com- 
pensation of  officers  may  be  ordered  by  the  Court  to  be  paid  to  the 
trustee  in  bankruptcy  {ft).  The  commission  of  an  office  cannot  be 
mortgaged  or  pledged  (/).  A  Yoluntaiy  allovrance  is  not  a  salary 
or  pension  within  the  Act  (u). 

The  following  are  assignable : 

Compensation  to  a  custom-house  officer  for  the  loss  of  office 
(though  revocable  at  the  pleasure  of  the  government)  (x) ;  pension 
to  commissioner  of  bankrupts  (y) ;  moneys  payable  to  the  repreeen- 
tatives  of  an  Indian  judge,  if  he  should  die  in,  and  after  six  month's 
possession  of,  office  (s) ;  prize  money  and  the  captors'  inchoate  or 
possible  interest  in  it  before  grant  by  the  Crown  (a) ;  a  pension 
granted  to  a  county  court  judge  for  past  services  (i),  or  to  a  judge 
of  a  Crown  colony  {c) ;  and,  generally,  oivU  service  pensions  (d) ; 
also  the  proceeds  of  the  future  sale  of  a  commission  in  the  army, 
which  is  assignable  by  parol  {e) ;  but  not  the  emolimients  of  a 
clerk  of  the  peace  (/). 

As  to  notice  of  assignments  of  the  sale  moneys  of  commissions, 
see  tn/ra,  p.  843. 


(o)  Gibson  ▼.  East  India  Co.  7  Soott, 
73 ;  5  Bing.  N.  0.  262.  Bat  see  Ilxp, 
Hawker,  7  Ch.  214  ;  James  v.  £ilis,  19 
W.  B.  319,  V.  C.  Stuart ;  Junes  v.  E.  L 
Cb.  17  C.  B.  366;  Morris  v.  Manesty,  7 
Q.  B.  674 ;  see  Heald  y.  Say,  3  Giff. 
467 ;  8  Jut.  N.  S.  379  ;  and  Lent  y.  D, 

1  L.  R.  P.  &  B.  366 ;  Beg.  v.  Commis- 
sioners  of  Excise,  9  Jur.  257,  Bail  CoTirt ; 
Barry  v.  Disney,  4  L.  T.  471 ;  Carew 
Y.  Cooper,  12  W.  R.  198  ;  4  aiff.  619 ; 
10  Jur.  N.  S.  11,  429 ;  Clay  v.  St.  John, 

2  S.  &  S.  32 ;  see  Birch  y.  B.  8  P.  D. 
163. 

(p)  Wells  Y.  Foster,  8  M.  &  W.  149  ; 
Jind  see  Exp.  Battine,  4  B.  &  Ad.  690. 
(r)  B.  A.  1883,  s.  63,  sub-s.  1. 
(«)  Ih,  8ub*s.  2. 

\t)  Collyer  y.  Fallon,  1  T.  &  R.  459. 
(f#)  Exp.  Wichs,  17  Ch,  D.  70,  C.  A, 


(x)  TimHall  Y.  Boothby,  10  Sim.  542 ; 
Exp.  Corser,  11  Jur.  212,  Ct.  of  ReY. 

(y)  Spooner  y.  Fayne,  4  Exo.  138 ;  2 
Be  G.  &  S.  439 ;  16  Jur.  367  r  1  Be  G. 
M.  &  G.  383. 

(z)  Arbuihnot  v.  Norion,.blilio.  P.  C. 
C.  219  ;  3  Ho.  I.  A.  435. 

(a)  Alexander  y.  Duke  of  Wellington, 
2  Russ.  &  My.  35. 

{b)   Willcoek  Y.  Terren,  3  Ex.  B.  323. 

(V)  Exp.  Suggins,  21  Ch.  B.  85,  C.  A, 

{d)  Sansom  y.  S.  4  P.  B.  69 ;  J!;^. 
Suggins,  supra. 

{e)  V  Estrange  y.  VE.  13  BeaY.  281 ; 
Marsh  Y.  Feaeoeke,  9  Jur.  K.  8.  789, 
y.  C.  Stuart ;  Somerset  y.  Cox,  33  BeaY. 
634  ;  10  Jur.  N.  S.  351,  M.  R. ;  SuJMk 
Y.  Cox,  15  W.  R.  732 ;  Glover  y.  Moore^ 
39  L.  J.  Ch.  98,  v.  0.  James. 

(/)  Falmer  y.  Bate^  6  Mo.  28. 
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Since  the  67  Geo.  IH.  c.  99,  clrarch  livings  (^),  a  canonry, 
or  other  ecclesiastical  oflSce,  cannot  be  assigned  (^).  Nor  can 
pensions  to  incumbents  on  resignation  of  their  benefices,  be  trans- 
ferred either  at  law  or  in  equity  (A),  or  be  subject  to  a  set-ofE  (/). 

Another  exception  is  the  future  interest  of  a  woman  married 
I>efore  the  Ist  Jan.  1883,  in  chattels  personal,  in  the  event  of  her 
Burviving  her  husband  and  the  latter  dying  prior  to  the  chattel 
personal  being  reduced  into  possession ;  and,  also,  as  it  seems,  the 
life  interest  of  such  a  woman  in  a  personal  fund  beybnd  the  dura- 
tion of  the  coverture  (A:),  except  under  Malins'  Act  (1). 

(S.)  Agreements  for  mortgages.  C{  ^:y. 

I, 

Before  considering  the  different  kinds  of  mortgages,  it  may  be 
Qsefol  to  state  what  is  the  effect  of  an  agreement  to  mortgage. 

Specific  performance  will  not  be  enforced  of  an  agreement,  either 
to  borrow  (m)  or  lend  on  mortgage  (n) ;  but  it  will  of  an  agreement 
to  give  security  for  a  past  debt,  in  consideration  of  forbearance  (o), 
unlefis  the  borrower  is  prepared  to  pay  off  the  money. 

But  damages  may  be  recovered  for  a  breach  of  an  agreement  to  I^amagee. 
lend  on  mortgage,^hether  confined  to  the  expenses  of  the  abortive 
loan,  or  extending  to  consequential  injury,  qucere  {p)j 

In  equity,  damages  could  not  have  been  recoverea  for  the  breach 
of  such  an  agreement,  under  21  &  22  Vict.  c.  27  (g) ;  but  under  the 
Jud.  Acts,  1873  and  1875,  an  action  can  now  be  brought  in  the 
alternative,  either  for  specific  performance,  or  damages  (r). 

An  agreement  is  often  made  by  the  borrower  to  pay  the  lenders, 
if  the  loan  goes  off,  reasonable  costs,  which  will  not  include  banker's 
oommission  or  costs  of  remittance;  as  to  what  expenses  will  be 
covered  by  such  an  agreement,  see  {s). 


is)  Inf.  p.  374; 

{h)  34  &  35  Vict.  0.  44,  s.  10. 

(•)  Gaihercole  t.  Smith,  17  Gh.  D.  1, 
C.  A.;  affirming  W.  N.  1880—127, 
ICR. 

{k)  safe  ▼.  £ventl,  1  Hy.  &  Gr.  37 ; 
sad  Me  Kalins'  Act,  20  &  21  Vict.  o.  67, 
•n/.  p.  216. 

(/)  Inf.  p.  217. 

{m)  Segen  t.  ChdUU,  27  Beay.  175 ; 
6  JTur.  N.  S.  334  ;  Chinnoch  y.  Saimbury, 
a.  1318. 

(n)  SUMt.  Motenthal,  30  Beay.  371 ; 
8  Jar.  K.  S.  275 ;  Zarios  y.  Gurettf,  5  J.  0. 
346 ;  MmUr  r.  Langfird,  2  MoU.  272. 


(o)  The  Alliance  Bank  y.  Broom,  2  Br. 
&Sm.289;  10  Jur.N.S.  1121,  see  Fish. 
Mtg.  2  ed.  3,  p.  51,  ed.  4  ;  Sermann  y. 
Sodges,  16  Eq.  18,  Lord  Selbome ;  Jonee 
y.  Greatwood  and  MakinY,  Eughee,  Seaton 
on  Decrees,  1046,  1125,  4  ed.,  notwith- 
standing Ashton  y.  Corrigan,  13  Eq.  76, 
V.  0.  Wickens. 

(p)  Duckworth  y.  Swart,  10  Jur.  N.  S. 
214.  3  3^*/  -^  ^^, 

{q)  Sogers  y.  Challis,  sup, 

(r)  Jud.  Act,  36  &  37  Vict.  o.  66, 
B.  24,  and  Ord.  XX.  r.  6. 

{s)  Re  BlakesUy,  32  Beay.  379  ;  9  Jur. 
N.  S.  1265. 
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Fftlimiiuuy  In  the  absence  of  contract,  the  proposed  lender  has  no  daim 
against  the  borrower  for  the  preliminaiy  expenses  {t).  It  is  clear 
that  the  attorney  of  the  lender  has  no  such  claim  against  the  bor^ 
rower  (u).  But  where  the  mortgage  of  an  infant's  estate  in  chancery 
goes  off,  without  any  default  of  the  mortgagee,  the  Court  allows  his 
expenses  of  inyestigating  the  title  (x).  A  provision  should  always 
be  made  for  such  expenses. 

Effect  will  also  be  given  to  an  intention  to  create  a  security, 

notwithstanding  any  mistake  in  the  manner  of  making  it  {y) ;  and 

(2     securities  wiU  take  effect  according  to  the  intention  of  the  parties^ 

both  as  to  the  quantity  of  the  property  charged,  and  the  extent  of 

the  mortgagor's  interest  in  it  (2). 

An  agreement  for  a  ''  legal  mortgage  "  means  a  first  mortgage, 
not  only  in  the  case  of  land,  but,  by  analogy,  in  that  of  a  ship  (a). 

{t)  Melbourne  ▼.  Cottrell,  29  L.  T.  293,  N.  S.  177  ;  3  De  G.  J.  &  Sm.  147 ;    14 

Q.  B. ;  Eolborrato  v.  Lloyd,  6  Jur.  N.  S.  W.  R.  6. 

114,  pt.  2.  (z)  Grieveson  t.  Kiraoppj  6  Bear.  283  ; 

(u)  Wilkinson  y.  Orant,  18  C.  B.  319 ;  Woodbum  t.  Grant,  22  xb.  483  ;    Wain- 

26  L.  J.  C.  P.  233.  icright  v.  Eardisty,  2  ih,  363. 

{x)  Craggs  v.  Grey,  36  Beav.  166.  (a)  Thompton  v.  Clark,  1  N.  R.  19 ; 

ijg)  Strand  Mu$ie  SaU  Co,  13  L.   T.  11  W.  R.  23,  Q.  B. 
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Acts,  19>70  and  19>74: 229 

11.  Judicial  separation  or  desertion 230 

12.  Generally        .        .        .        .   '     .        .        .         .231 

(1.)  General  power  of  husband  and  wife. 

Primd  facie  a  right  to  mortgage  is  incident  to  the  right  to  pro- 
perty, and  co-extensive  with  it.  Infants  and  lunatics  constitute 
exceptions  to  this  general  rule ;  and  until  recently  married  women 
were  under  a  similar  disability.  The  changes  in  the  law  as  regards 
married  women  effected  by  the  Married  Women's  Property  Act, 
1882,  form  the  subject-matter  of  the  next  chapter.  The  law 
previous  to  that  Act  is  stated  in  the  present  chapter. 

With  respect  to  the  wife's  interest  of  a  freehold  nature  in  land, 
she  and  her  husband  together,  or  she  alone  in  certain  cases  (by 
virtue  of  an  order  of  the  High  Court  (a)  ),  may  alienate  such 

interests  by  modes  of  assurance  prescribed  by  the  Fines  and  J 

Beooveries  Act  (J),  as  modified  by  the  Conveyancing  Act,  1882  (c), 

(«)  JErp.  n4mp9an^  W.  N.  1884—28,  (i)  3  &  4  Wm.  IV.  o.  74,  B8.  77,  78, 

Ctaity,  J.  90,  91. 

{e)  46  &  46  Yict.  o.  39,  8.  7. 
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induding  her  share  in  the  prooeeds  of  sale  of  real  estate  {d)y  and 
in  real  estate  wrongfully  purchased  with  trust  moneys  (e) ;  but  they 
cannot  do  so  after  the  money  has  been  raised  and  paid  to  trustees  of 
the  settlement  (/),  nor  can  they  so  dispose  of  a  reversionary 
interest  in  a  mortgage  debt  secured  on  land,  which  is  not  an 
interest  in  land  (g). 

They  may  dispose  of  inciunbrances  on  land  (A),  but  not  of  the 
wife's  interest  in  such  incumbrance,  if  vested  in  trustees  {g). 

The  wife  may,  in  all  cases,  exercise  a  power  without  the  concur- 
rence of  her  husband,  and,  as  a  general  proposition,  her  property 
cannot  be  otherwise  charged  or  incumbered,  imless  settled  to  her 
separate  use,  or  made  separate  estate  by  statute. 

A  married  woman  cannot  contract  with  her  husband  with  respect 
to  her  real  estate,  not  being  separate  estate,  either  by  deed  not 
acknowledged  under  the  Fines  and  Eecoveries  Act,  or  by  parol  con- 
tract (A). 

(2.)  Chattels  real. 

With  respect  to  the  chattels  real  of  the  wife,  the  husband  has  an 
absolute  power  of  disposing  of  them  at  his  pleasure,  at  least  if  the 
wife's  interest  in  them  is  legal  and  not  equitable,  whether  such 
interest  be  in  possession  or  reversionary,  vested  or  contingent  (/). 
But  not  if  they  be  of  such  a  nature  that  they  cannot  by  possibility 
vest  in  the  wife  in  possession  during  the  coverture  (m).  Where 
the  reversionary  interest  is  assignable  by  the  husband  during  the 
coverture,  he  need  not  administer  to  her  estate  (n). 

Where,  however,  the  legal  estate  of  chattels  real  is  in  a  trustee 
for  the  wife,  the  mortgage,  or  other  disposition  thereof,  by  the 
husband  will  be  subject  to  the  equity  to  a  settlement  of  the  wife  (o). 
Until  the  case  of  Sanson  v.  Keating  (o),  the  point  was  not  oon- 


(i)  Briggi  y.  ChamherlaiMy  11  Ha.  69; 
18  Jur.  56,  V.  0.  Wood;  23  L.  J.  Ch. 
635  ;  Tuer  v.  Turner^  20  Beav.  560 ;  24 
L.  J.  Ch.  663 ;  Smithwieh  v.  8.  12  Ir. 
Ch.  181 ;  Williams  v.  Cooke,  4  Giff.  343 ; 
9  Jur.  N.  S.  658  ;  Bowyer  v.  Woodman, 
3  Eq.  313,  V.  C.  Wood ;  following  May 
y.  Boper,  4  Sim.  360,  before  the  Act,  and 
overruling  Sohhy  v.  Allen,  4  De  G.  &  S. 
289  ;  15  Jut.  835  ;  20  L.  J.  Ch.  199. 

(e)  Be  Durrani,  18  Ch.  D.  106,  C.  A. 

(/)  Algeo's  2V.  2  Ir.  Eq.  L.  R.  486. 

(g)  Be  Newton's  Tr.  23  Ch.  D.  169, 
Chitty,  J. 


(A)  Williams  y.  Cooke,  sup, 

Ik)  Withams  y.  Walker,  9  Q.  B.  D.  676. 

[1)  Donne  y.  Mart,  2  Bufis.  &  M.  360 ; 
Burdew  y.  Jackson,  I  Rofis.  1 ;  Co.  Litt. 
351  a,  note ;  Mill  y.  Edmonds,  5  Be  G. 
&  Sm.  <603 ;  SateheU  y.  Eggleso,  1  Ir. 
Ch.  R.  215  ;  Doe  y.  Lewis,  15  Jur.  612 ; 
10  C.  B.  1035. 

(m)  Duberly  y.  Day,  16  Beay.  33 ;  16 
Jur.  581 ;  appealed  to  H.  L.  but  appeal 
not  prosecuted,  6  H.  L.  388. 

(n)  Be  Bellamy,  26  Ch.  D.  620,  Kay»  J. 

(o)  4  Ha.  1. 
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fiidered  cLesa(p),  but  that  oase  was  founded  upon  Sturgk  v. 
Champneys  {q). 

(3.)  Equity  to  a  settlement. 

The  husband's  power  to  mortgage  the  wife's  property,  and  his 
interest  therein,  is  subject  to  her  equity  for  a  settlement. 

1.  The  equity  does  not  attach  where  she  is  seised  of  the  in- 
heritance (r). 

2.  As  against  a  general  assignee  it  attaches  on  her  equitable  Hfe 
interest,  in  real  and  personal  estate  (5),  to  the  same  extent  as  on 
her  capital  (^),  but  no  settlement  will  be  made  of  it,  if  the  husband 
is  living  with  and  maintaining  his  wife  out  of  it,  though  in  em- 
barrassed circumstances  {u). 

3.  The  equity  does  not  attach  against  the  assignee  for  value  of 
such  equitable  life  interest  in  real  or  personal  estate,  whether  it  be 
immediate  or  reversionary,  where,  at  the  time  of  the  assignment, 
the  husband  was  willing  and  able  to  mcdntain  her ;  and  her  equity 
cannot  be  revived  by  the  husband's  subsequent  refusal  or  neglect 
to  do  so  (a?) : 

4.  Nor  upon  past  income,  over  which  the  husband's  mortgage 
will  prevail  (y) : 

6.  Nor  upon  property  specifically  excepted  out  of  the  settle- 
ment (2). 

6.  It  attaches  on  a  legacy  charged  on  land  (a). 

7.  It  was  said  by  Lord  "Westbury  that  Sturgis  v.  Champneya  {q) 
ought  not  to  be  extended  (c). 

8.  The  wife  is  empowered,  under  20  &  21  Vict.  c.  57,  to  release  Malins'  Act. 
her  equity  to  a  settlement  out  of  such  personal  estate  as  falls 

within  the  Act,  in  manner  therein  mentioned  {d). 


{p)  Dwme  Y.  Sort,  tup, ;  Sir  Edward 
Turner*  a  case^  1  Vem.  7  ;  Batet  t.  Dandy ^ 
3  Boas.  72,  n ;  Macaulay  y.  Fhillips,  4 
Ve8.  19 ;  Co.  Litt.  861  a,  n.  IV. 

(3)  5  Mj.  ft  Gr.  102. 

(r)  Zife  Assoc,  of  Scotland  y.  Siddal,  3 
De  Gr.  5?.  ft  Jo.  271 ;  Neiccnham  t.  rem' 
berton^  17  li.  J.  Ch.  99 ;  Durham  y, 
Crmehlet,  8  Jnr.  N.  S.  1174,  V.  0.  Wood ; 
Ward  ▼.  W.  14  Ch.  D.  606 ;  Ee  Bryan, 
ih.  616. 

(«)  Sturgis  T.  Champneys,  sup.;  Tidd 
T.  Lister,  3  De  Qt.  M.  ft  ».  857 ;  WU- 
kmeon  y.  Cfkarleeworth,  10  Bear.  826,  16 
Ii.  J.  Ch.  387 ;  Barnes  y.  Bohinson,  9  Jur. 
N.  S.  246,  V.  C.  Stuart. 


(t)  Taunton  ▼.  Morris,  11  Ch.  D.  779, 
C.  A. ;  Vauffhan  y.  Buck,  13  Sim.  404. 

(tf)  Vaughan  y.  Buck,  sup. 

(x)  Fish.  Mtg.  271,  ed.  3;  261,  ed.  4; 
Wright  v.  MorUy,  11  Ves.  12  ;  Elliott  y. 
Cordell,  5  Mad.  149  ;  Stanton  y.  Mall,  2 
Euas.  ft  Mj.  175  ;  Tidd  v.  Lister,  sup. 

(p)  Newman  y.  JFilson,  31  Beav.  34 ; 
Be  Carr*s  Tr.  12  Eq.  609,  V.  C.  Malina. 

(«)  Brooke  v.  Miekes,  12  W.  R.  703. 

(a)  Duncombe  y.  Oreenacre,  2  Be  Q.  F. 
ft  Jo.  509  ;  7  Jur.  N.  S.  175  ;  affirming 
6  ib.  987  ;  28  Beav.  472 ;  29  ib.  578. 

(e)  Qleaves  y.  Baine,  1  De  G.  Jo.  &  Sm. 
94. 

((Q  See  inf.  p.  217. 
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9.  Where  the  wife  bas  a  legal,  and  not  an  equitable,  estate,  an 
outstanding  term  gives  ber  tbe  same  privilege,  as  to  tbis  rigbt  to  a 
settlement,  as  if  ber  estate  were  equitable  {e). 

10.  And  tbe  wife  may  berseU  obtain  tbis  equity  in  a  suit  by 
ber  against  ber  busband,  or  bis  assignees,  and  not  merely  wben 
defendant  (/). 

11.  Tbe  equity  for  a  settlement  is  effectual  against  a  mortgagee, 
as  well  as  against  tbe  trustee  in  bankruptcy  of  tbe  busband  {g). 

12.  Wbere  a  busband  mortgages  leaseholds  which  be  possesses 
in  rigbt  of  bis  wife,  and  tbe  mortgagee  brings  an  action  to  fore-* 
dose,  tbe  wife  has  no  equity  to  a  settlement  (h). 


(4.)  Assignment  of  wife^s  chases  in  action. 

Much  discussion  formerly  arose  on  tbe  subject  of  assignments  by 
busband  and  wife  of  choses  in  action  belonging  to  tbe  wife.  Tbe 
law  wafl  settled  before  Malins'  Act  (t),  and,  in  all  cases  not  within 
that  Act,  is  still  settled,  that  an  assignment  by  tbe  busband,  or  by 
him  and  bis  wife  jointly,  of  chases  in  action  of  tbe  latter,  in  pos- 
session, expectancy,  or  contingency;  will  not  be  binding  on  tbe 
wife,  in  case  tbe  husband  die  in  her  lifetime,  and  before  the  fund 
has  been  actually  reduced  into  possession  (k) ;  nor  will  tbe  consent 
of  the  wife  be  taken  in  Court,  if  the  chase  in  action  be  not  an 
immediate  present  rigbt  (^);  and  busband  and  wife  cannot 
effectually  dispose  of  a  life  interest  of  tbe  wife  in  a  fund  not  settled 
to  ber  separate  use,  beyond  tbe  duration  of  tbe  coverture  (m).    And 


(e)  yeicenham  v.  Fembertortf  17  L.  J. 
Gh.  99. 

(/)  Gardner  v.  Marshall,  14  Sim.  476. 

(a)  Scott  y.  Spaahett,  3  Mao.  &  Gt.  599; 
16  Jur.  157. 

(A)  Hill  y.  Edmonds,  5  De  G.  &  S. 
603 ;  Satchell  y.  Eggleso,  1  L:.  Rep.  Ch. 
215. 

(0  20  &  21  Vict.  c.  67;  inf.  p.  217. 

(k)  Honner  y.  Morton,  3  Ross.  66 ; 
Homsby  y.  Lee,  2  Mad.  16 ;  Moreau  y. 
FolUy,  I  De  G.  &  S.  143 ;  Fwrdew  y. 
Jackson,  1  Russ.  1 ;  Elwin  y.  Williams, 
13  Sim.  309 ;  Harrison  y.  Andrews,  id, 
695 ;  Ashbff  y.  A.  1  CoU.  653;  JFilkinson 
y.  Charlesworth,  10  Beay.  324 ;  16  L.  J. 
Ch.  387 ;  Ellison  y.  Elwin,  13  Sim.  309 ; 
MiehelmorsY.  Mudge,  2  Giff.  183. 

if)  Dan.  Ch.  Pr.  bj  Headl.  93,  ed.  6. 
In  some,  oases  the  Court  had  on  petition 
allowed  the  wife's  consent  to  be  giyen, 


though  her  interest  in  the  fund  had  been 
originaUj  reyersionarjry  but  had  become 
a  present  interest  by  a  suirender  of  a 
prior  life  estate.  Wilson  y.  Oldham,  14 
Sim.  594,  note ;  Zachton  y.  Adams,  6  L. 
J.  Ch.  382,  N.  S.  ;  Hall  y.  Hugonin, 
14  Sim.  695 ;  10  Jur.  940 ;  16  L.  J. 
Ch.  14.  But  the  M.  R.  refused  to  de- 
cide the  point  without  a  biU  being  filed. 
Story  y.  Tonge,  7  Beay.  91 ;  Whittle  y. 
Henning,  17  L.  J.  Ch.  151.  And  it 
would  seem  that  it  could  not  eyen  be  done 
by  biU ;  Whittle  y.  Henning,  sup. ;  and 
on  appeal,  18  L.  J.  Ch.  61 ;  12  Jur. 
1079 ;  2  Ph.  31.  And  see  WiUiama  ▼. 
Mayne,  1  Ir.  L.  R.  Eq.  619,  disapproying 
of  Wall  y.  W.  15  Sim.  513. 

(m)  Stife  y.  EverUt,  1  My.  &  Cr.  37 ; 
and  see  Whitmarsh  y.  Eobertson,  1  Y.  ft 
C.  C.  C.  716. 
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if  the  wife  is  entitled  to  stock  in  possession  tinder  a  will,  and  the 
executors,  by  direction  of  the  husband,  transfer  it  to  trustees  to  the 
separate  use  of  the  wife,  and  the  husband  afterwards  becomes 
bankrupt,  such  transfer  wiU  not,  in  favour  of  the  assignees,  he  held 
a  reduction  into  possession  by  the  husband  (n). 

The  rule  has  been  held  not  to  apply  to  a  fund  belonging  to  a 
married  woman  standing  in  the  name  of  the  Accountant  Greneral 
of  the  Court  of  Chancery,  which,  it  has  been  said,  may  be  pledged 
by  the  husband  alone  (o).  But  this,  as  observed  by  Mr.  Spence,  is 
not  consistent  with  later  authorities  (p). 

The  wife  is  entitled  by  survivorship  against  the  mortgagee, 
although  the  agreement  for  a  loan  was  made  before  marriage, 
and  although  the  mortgagee  has  obtained  an  order  for  payment 
out  of  the  fund  in  Court  between  the  order  nisi  aud  order  absolute 
for  dissolution  of  the  marriage  {q). 

(5.)  20  8f  21  Vict.  c.  57  {Malins'  Act). 

The  power  of  married  women  and  their  husbands  was  extended  Halins'  Act. 
over  their  reversionary,  and  other,  interests  in  personal  estate  by 
a  statute  commonly  called  "Malins'  Act."  By  that  statute  (r) 
it  is  enacted,  that  after  the  3l8t  of  December,  1857,  it  shall  be 
lawful  for  every  married  woman  by  deed  to  dispose  of  every 
future  or  reversionary  interest,  whether  vested  or  contingent,  of 
such  married  woman,  or  her  husband  in  her  right,  in  any  personal 
estate  whatsoever,  to  which  she  shall  be  entitled  under  any  instru- 
ment made  after  the  31st  of  December,  1857  (except  such  a 
settlement  as  thereafter  mentioned),  and  also  to  release  or  extin- 
guish any  power  which  may  be  vested  in,  or  limited  or  reserved  to, 
her  in  regard  to  any  such  personal  estate,  as  fully  and  effectually 
as  she  could  do  as  if  she  were  a,  feme  soky  and  also  to  release  and 
extinguish  her  right  or  equity  to  a  settlement  out  of  any  personal 
estate,  to  which  she,  or  her  husband  iu  her  right,  may  be  entitled 

• 

in  possession,  imder  any  such  instrument  as  aforesaid;  save  and 
except  that  no  such  disposition,  release,  or  extinguishment  shall  be 

(h)  ItffkmdY,  Smith,  1  My.  &  Gr.  53.  Keith,  11  Sim.  388,  though  quare  that 

Ab  to  what  amounts  to  a  lednctioii  into  caae ;  and  see  Richards  y.  iZ.  2  B.  &  Ad. 

possession    of    a    ehote    in    action,    see  447. 

OaUra  r.   Madeley,   6  M.   &  W.  423 ;  (o)  Sansum  y.  Dewar,  3  Rnas.  91. 

Hart  ▼.  Stevens,  6  Q.  B.  937  ;  Harwood  (p)  2  Spence,  Eq.  Jur.  480. 

T.  lUher,  1  Y.  &  C.  Exc.  110 ;  Bum-  {g)  Prole  v.  Soady,  3  Oh.  220. 

ham  r.  BenneU,  2  GoU.   264 ;  Bess  y.  (r)  20  &  21  Vict.  o.  67. 
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valid,  unless  the  husband  oonour  in  the  deed  hj  which  the  same 
shall  be  efPected,  nor  unless  the  deed  be  acknowledged  by  her  as 
thereinafter  directed.  ProTided  always  that  nothing  in  the  Act 
contained  shall  extend  to  any  reyersionary  interest,  to  which  she 
shall  become  entitled  by  virtue  of  any  deed,  will,  or  instrument, 
by  which  she  shall  be  restrained  from  alienating  or  affecting  the 
same. 

By  s.  2,  every  deed  under  the  Act  must  be  acknowledged  in 
manner  required  by  3  &  4  Wm.  IV.  c.  74,  as  modified  by  the  Con- 
veyancing Act,  1882  («),  for  disposing  of  interests  in  land  in  Eng- 
land or  Wales,  or  by  4  &  6  Wm.  IV.  c.  92,  as  to  Ireland. 

By  B.  3,  the  powers  of  disposition  given  to  a  married  woman  by 
the  Act,  shall  not  interfere  with  any  power  which,  independently 
of  the  Act,  may  be  vested  in,  or  limited,  or  reserved  to  her,  so  as 
to  prevent  her  from  exercising  such  power  in  any  case,  except  so 
far  as  by  any  disposition  made  by  her  under  the  Act,  she  may  be 
prevented  from  doing  so  in  consequence  of  such  power  having 
been  suspended  or  extinguished  by  such  disposition. 

And  by  s.  4  it  is  enacted  that  the  powers  of  disposition  thereby 
given  to  a  married  woman  shall  not  enable  her  to  dispose  of  any 
interest  in  personal  estate  settled  upon  her  by  any  settlement,  or 
agreement  for  a  settlement,  made  on  the  occasion  of  her  marriage. 

The  husband  and  wife  can  thus  together  mortgage,  or  dispose  of, 
any  chose  in  action  in  possession  in  personal  estate  falling  within 
the  Act  (t) ;  but  although  she  may  waive  her  equity  for  a  settle- 
ment, she  has  no  absolute  power  of  disposition  given  to  her. 

As  the  interest  must  be  created  by  on  instnimenty  a  share  of  a 
feme  covert,  as  next  of  kin  under  an  intestacy,  is  not  within  the 
Act. 

Whatever  personal  property  of  a  married  woman,  which  would 
otherwise  have  fallen  imder  Malins'  Act,  is  made  her  separate 
property  under  33  &  34  Vict.  c.  93,  and  45  &  46  Vict.  c.  76  (ti),  is 
necessarily  excluded  from  Malins'  Act. 

Where,  under  a  settlement  made  before  Malins'  Act,  a  married 
woman  was  entitled  to  such  share  in  a  reversionary  fund  as  she 
should  appoint,  an  appointment  made  after  the  Act  did  not  enable 
the  married  woman  to  dispose  of  her  share  {v). 


(«)  46  &  46  Yiot.  0.  39. 
(0  Lewin  on  Tr.  23,  ed.  7. 
(tf>  Bee  fV-  PP-  22d>  232- 


(v)  M$  Butlet^e  Trust,  3  L.  B.  Ir.  Eq. 
138. 


Sbot.  6. 
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The  ooncurrenoe  of  the  husband  does  not  let  in  any  claims 
against  him :  where  a  reversionary  legacy  was  given  to  a  married 
woman,  whose  hnsband  was  indebted  to  the  testator,  a  deed,  duly 
acknowledged  under  the  Act,  deprived  the  executors  of  any  right  of 
retainer  of  the  debt  (x).  An  agreement  in  contemplation,  of  mar- 
riage dealing  with  a  reversionary  interest,  is  within  the  proviso  in 
B.  4  (y).  A  contingent  interest  under  the  agreement  was  held  not 
to  be  a  resulting  trust,  but  to  be  an  interest  which  accrued  under 
the  settlement  (y). 

(6.)  Separate  use,  real  and  personal  estate. 

It  is  now  settled,  that  where  property  is  limited  to  the  separate 
use  of  a  woman,  whether  married  or  unmarried,  the  separate  use 
takes  effect  so  long,  and  as  often,  as  she  is  in  the  state  of  marriage; 
and  therefore,  during  such  time,  she  may  charge  and  incumber  it 
at  her  pleasure ;  and  if  a  clause  against  anticipation  is  added,  that 
equally  operates  whenever  she  is  not  sole,  so  as  to  give  her  the 
present  enjoyment  of  an  inalienable  estate,  independent  of  her 
husband ;  but  in  either  case  she  has  full  power  of  disposition  whilst 
she  is  single  (s).  And  a  legal  devise  in  fee  simple  was  not  incon- 
sistent with  such  a  restriction  to  the  separate  use  of  the  devisee 
without  anticipation  (a).  For  what  will  amount  to  a  restriction 
upon  anticipation,  the  reader  is  referred  to  the  cases  in  note  (6). 

The  wife  can  dispose  of  reversionary  property  settled  to  her  Beyersionaiy 
separate  use  (c)  ;  but  quaere,  if  the  reversionary  interest  is  contin-  P^^P^^* 
gent  (rf),  or  an  interest  which  cannot  by  any  possibility  arise  during 
the  coverture  (e).    She  cannot  dispose  of  property  which  is  not  in- 
tended to  arise  until  after  the  death  of  a  first  husband  (/). 

Where  an  estate  for  separate  use  or  separate  use  with  restriction  Resiaiction  to 
against  anticipation  is  given  generally,  subsequent  words  which  J|[^**^^^" 


{x)  Be  Baiehehr,  16  Eq.  481,  Lord 
Selbome.  See  Be  JakemanU  Tr,  23  Gh. 
D.  844,  Chitty,  J. 

(y)  Clarke  v.  Oreen^  2  H.  &  M.  474. 

(s)  Tullet  Y.  Armstrong,  1  Bear.  1 ;  4 
My.  k  Or.  377. 

\a)  BaggeU  t.  Meux,  1  CoU.  138 ;  10 
Jnr.  213 ;  1  Ph.  627. 

{h)  HameitY.  M'DougaU,  8  Bear.  187 ; 
Moore  T.  Jf.  1  CoU.  64 ;  8  Jnr.  139 ; 
Medleff  r.  Ecrion^  14  Sim.  222 ;  Earrop 


▼.  Howard,  3  Ha.  624. 

{e)  Major  v.  LansUy,  2  Rufls.  &  My. 
356  ;  Sturgia  v.  Corp,  13  Ves.  190. 

(d)  Mara  v.  Manning,  2  J.  &  L.  311 ; 
King  v.  Lucas,  23  Ch.  D.  715,  Kay,  J. 
duh.;  Lechinere  v.  Brotheridge,  32  Beay. 
363. 

{e)  BestaU  v.  Bunhury,  13  Ir.  Ch.  318, 
549. 

(/)  King  y.  Lueat,  sup. 
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appear  to  point  to  a  present  or  future  coverture  only,  are  treated  as 
superfluous,  and  the  separate  use  applies  to  all  covertures  {g). 

Judgment  against  a  married  woman  by  default  was,  previous  to 
the  Married  Women's  Property  Act,  1882,  void  {h).  But  it  is 
otherwise  since  that  Act  (t).  The  only  judgment  is  against  the 
separate  estate  (e),  and  if  a  clause  against  anticipation  is  attached, 
there  can  be  no  judgment  (t). 

The  clause  against  anticipation  is  such  a  protection  against 
the  acts  of  the  wife,  that  its  effect  is  not  nullified  even  by  her 
fraud  (A). 

Where  a  limited  power  of  appointment  is  given  to  a  married 
woman,  and  a  clause  against  anticipation  is  attached  to  the  power, 
and,  in  default  of  appointment,  the  estate  is  limited  to  her  separate 
use  generally,  she  may  dispose  of  the  estate  without  regard  to  the 
power  (/). 
Perpetuities.  Where  the  clause  against  anticipation  is  obnoxious  to  the  rule 
against  perpetuities,  the  limitation  to  the  separate  use  is  good,  and 
the  clause  against  anticipation  is  void ;  and  the  married  woman 
can  mortgage  or  otherwise  deal  with  the  property,  as  if  no  such 
clause  existed  (fw).  Where  the  limitation  is  to  a  class  of  daughters, 
some  of  whom  are  in  existence  at  the  date  of  the  settlement  or  the 
death  of  the  testator,  the  clause  is  valid  as  to  them,  though  void  as 
to  those  unborn  (n).  But  a  suggestion  has  been  made  that  the 
restraint  against  anticipation  ought  to  be  an  exception  to  the  rule 
against  perpetuities  (o). 

The  clause  against  anticipation  prevents  any  charge;  but  arrears, 
after  they  have  fallen  due,  may,  notwithstanding  the  clause  against 
anticipation,  be  assigned  or  charged  by  her  (p),  and  are  liable 


Arrears  may 
be  charged. 


{ff)  Steedman  v.  ibofe,  6  Ha.  193 ;  Me 
Oafee,  1  Mao.  &  G.  641;  Sawkes  t. 
Subback,  11  Eq.  6,  M.  R. ;  J2^  Moly- 
neux's  Estate,  6  Lr.  Bep.  Eq.  411. 

(A)  Durrani  v.  Ricketts,  8  Q.  B.  D. 
177 ;  Atwwid  v.  Chiehetier,  3  ib,  722 ; 
Davies  t.  Ballenden,  W.  N.  1882—92, 

C.A. 

(i)  JPerks  V.  Mylrea,  W.  N.  1884—64, 

Field,  J. 

{k)  Jackson  v.  Sobhouae,  2  Mer.  483 ; 
Clivs  V.  Carew,  1  Jo.  &  H.  199;  Arnold  y, 
Woodhams,  16  Eq.  29,  V.  C.  Malins, 
and  Stanley  v.  S.  W.  N,  1878—20. 

{t)  Barrymore   v.   EUis^    8    Sim.    1 ; 


Broken  t.  Bamford,  1  Fh.  626;  Va'nghan 
V.  Vanderstegeftf  2  Drew.  188. 

(m)  -Fry  t.  Capper,  Kay,  163;  Be 
league's  Sett.  10  Eq.  664,  V.  C.  James, 
Be  Cunningham's  Sett.  11  t*.  324,  V.  O. 
Malins;  Be  Bidley,  11  Ch.D.  646,  M.  R. 
And  see  Thornton  t.  Bright,  2  My.  & 
Cr.  230. 

(»)  Herbert  t.  Webster,  15  Ch.  D. 
610,  V.  C.  Hall;  Cooper  y,  Laroehe, 
17  Ch.  D.  368,  V.  0.  Malins. 

(o)  Buekton  v.  Say,  11  Ch.  D.  645, 
Jessel,  M.  B. 

{p)  Rarman  y.  Biehardty  10  Ha.  81 ; 
Be  Brettle,  2  De  G.  Jo.  &  Sm.  79. 
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under  a  sequestration,  for  costs  directed  to  be  paid  by  her  (^),  but 
not  under  an  attachment  issued  upon  a  judgment  against  the 
married  woman,  as  it  would,  in  substance,  enable  her  to  antici- 
pate (r). 

Savings,  during  coverture,  from  separate  estate,  and  investments  Savings. 
thereof  in  stock  or  furniture,  are  separate  estate  (5),  although  the 
stock  were  purchased  by  the  husband  (^),  but  not  savings  during 
disooverture  (m).  Shares  in  a  company  purchased  by  a  wife  out  of 
savings,  are  separate  estate,  and  the  husband  is  not  a  contribu- 
tory (x). 

Since  the  Jud.  Act  (y),  the  decisions  at  common  law,  in  respect 
of  savings,  and  property  purchased  with  them  (s),  will  no  longer 
apply.  The  rule  in  equity  must  be  followed,  as  it  was  before  the 
Act  upon  an  interpleader  rule  (a). 

Articles,  substituted  for  furniture  or  stock-in-trade,  settled  to  Substitutions 
eeparate  use,  foUow  the  same  trust  (i).  '^^^ 

Where  an  estate  in  fee  is  limited  to  a  married  woman  for  her  Estate  in  fee. 
separate  use,  she  has  a  complete  right  of  disposition  thereof,  by 
deed  or  will  {e).  If  a  wife  has  an  estate  for  life  in  freeholds  for 
her  separate  use,  she  can  alienate  that  estate,  without  any  acknow- 
ledgment, under  the  Fines  and  Eecoveries  Act,  3  &  4  "Wm.  IV. 
c.  74  (d) ;  and  the  same  law  appUes  where  she  has  an  equitable 
estate  in  fee  for  her  separate  use  {e).    See  the  cases  before  the 


(q)  ClayeUmY.  Finch,  15  Eq.  266,  Y.  C. 
Bacon. 

(r)  Chapman  Y.  Bigga,  11  Q.  B.  D.  27. 

(<)  Nevolanda  y.  Faynter,  4  M7.  &  Cr. 
408 ;  Brook*  y.  B.  25  Beay.  342  ;  4  Jur. 
N.  S.  472 ;  MoUmy  y.  Kennedy ,  10  Sim. 
254-5;  Saddon  y.  FladgaU,  27  L.  J. 
Prob.  21 ;  Barrack  y.  McCuUoek,  3  K.  & 
J.  110  ;  3  Jup.  N.  S.  180 ;  Darkin  y.  D. 
17  Beay.  578 ;  Humphrey  y.  Bichards,  2 
Jur.  N.  S.  432,  M.  B. ;  Easelmton  y. 
GiU,  3  T.  R.  620,  n. 

(0  Hoyd  y.  SoUciton,  ^0,  Life  Assur- 
ance, 29  L.  T.  102. 

(m)  Spieer  y.  8.  24  Beay.  365  3  Jur. 
N.  S.  1161. 

{x)  Be  Fire  Inntranee  Corp,  W.  N. 
1883 — 94,  Pearson,  J. 

(y)  36  ft  37  Vict.  0.  66,  8.  25,  sub-s.  11. 

(z)  Came  y.  Brice,  7  M.  &  W.  183 ; 
TSiyman  y.  Scpkins,  4  Man.  ft  G.  401 ; 
Meeeenger  y.  Clark,  5  £xc.  888 ;  Bird  y. 
Fegrtm,  17  Jur.  577  ;  13  C.  B.  639. 


(a)  Duncan  y.  Cashin,  10  L.  R.  0.  P, 
654  ;  Engelback  y.  Nixon,  ib.  645. 

(b)  England  y.  Bourns,  2  Beay.  622  ;  6 
Jur.  1076  ;  Zane  y.  GrylU,  6  L.  T.  N.  S. 
533,  Q.  B. 

(c)  Taylor  y.  Meads,  4  De  G.  Jo.  & 
Sm.  597;  11  Jur.  N.  S.  166;  34  L.  J. 
Ch.  803  ;  Atchison  y.  Ze  Mann,  23  L.  T. 
302,  L.  J. ;  Sail  y.  Waterhouse,  11  Jur. 
N.  S.  361 ;  oyerruling  Leehmere  y.  Bro- 
theridge,  32  Beay.  353 ;  9  Jur.  N.  S. 
705. 

(rf)  leehmere  y.  Brotheridge,  sup.; 
Farkes  y.  White,  11  Ves.  209  ;  Acton  y. 
WhUe,  1  S.  ft  S.  429 ;  Qlyn  y.  Baxter, 
1  Y.  &  J.  329. 

{e)  Adams  y.  Gamble,  12  Ir.  Gh.  102  ; 
Taylor  y.  Meads,  sup. ;  Fride  y.  Bubb,  7 
Ch.  64,  69  ;  oyerruling  Leehmere  y.  Bro- 
theridge,  sup. ;  and  Eoare  y.  Osborne,  10 
Jur.  N.  S.  695,  V.  0.  Kinderdej; 
BlaUhford  y.  Woolley,  2  Dr.  &  Sm.  204, 
206 ;  9  Jur.  N.  S.  568. 
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Entan. 


Cony.  Act, 
1881. 


Fines  and  Beooveries  Act  (/).  It  has  been  oonsidered  (g)  that 
the  decisions  apply  to  equitable  estates  only,  and  that  the  legal 
estate  cannot  be  passed  without  a  deed  acknowledged  under  the 
Act :  the  remarks,  however,  in  Taylor  v.  Meads  (A),  do  not  seem  to 
be  so  restricted ;  and  of  course  as  to  estates  and  interests  Testing 
after  1  Jan.  1883,  the  power  of  disposition  is  unrestricted  (t). 

Where  an  estate  tail  is  limited  to  the  separate  use  of  a  married 
woman,  she  may  bar  the  entail,  and  dispose  of  the  estate,  free  from 
any  curtesy  of  her  husband  {k) ;  and  even  if  there  is  a  clause 
against  anticipation  covering  the  entail,  she  may  still  bar  the 
entail,  although  she  cannot  dispose  of  the  estate,  or  its  income  {k). 

So  far  as  the  restraint  on  alienation,  or  anticipation,  is  concerned, 
there  is  no  difference  between  a  gift  of  a  fee  simple  and  a  life 
estate  in  realty,  and  between  capital  and  income  of  personal 
estate  (/).  It  has  been  held  that  a  clause  restraining  anticipation 
on  an  absolute  gift  of  a  fund,  not  producing  income,  is  ineffectual 
to  prevent  the  married  woman  from  dealing  with  it  (m) ;  but  the 
better  opinion  appears  to  be  that  there  is  no  distinction  between 
alienation  and  anticipation,  and  that  the  restraining  clause  is 
effectual  whether  the  fund  produces  income  or  not,  as  it  is  the  duty 
of  the  Court  or  the  trustee  to  invest  it  (»)• 

By  the  Conveyancing  Act,  1881,  the  Court  is  empowered,  with 
the  consent  of  the  married  woman,  to  bind  her  interest  notwith- 
standing a  clause  against  anticipation  (o),  if  it  is  clearly  for  her 
benefit  (p))  as  where  she  is  harassed  by  debts  (^),  and  living 
separate  from  her  husband  (r). 


(/)  Feaeoek  v.  Monk,  2  Ves.  S.  190 ; 
Minot  V.  Eaton,  4  L.  J.  0.  S.  Ch.  134, 
Sir  J.  Leach ;  Harris  v.  Mott,  14  Beav. 
169 ;  16  Jot.  978 ;  Churchill  t.  Bibden, 
9  Sim.  447 ;  Moore  v.  Morris,  4  Drew. 
33;  3  Jur.  N.  S.  662;  5  Jur.  N.  S. 
Pt.  2,  pp.  21,  103;  9  ib,  pp.  244,  277. 

(g)  Prid.  Conv.  181,  ed.  8. 

(A)  4  De  G.  J.  &  S.  697. 

(i)  Inf,  p.  233. 

{k)  Cooper  V.  Macdonald,  7  Gh.  D.  288, 
O.A. 

(/)  Baggett  v.  Meux,  1  Coll.  138  ;  1  Ph. 
627  ;  17  L.  T.  741 ;  Se  OaekelVe  Tnuis, 
11  Jut.  N.  S.  780  ;  12  L.  T.  N.  S.  763, 
V.  C.  Wood;  Be  JSUis'  Trusts,  17  Eq. 
409,  M.  B. 

(m)  CrwightmU  Trusts,  8  Gh.  D.  460 ; 
88  L.  T.  447,  V.  0.  Bacon ;  relying  on 
S^kes*   Trusts,  2  Jo.  &    H.  416;    Be 


Coomhes,  W.  N.  1883—169,  V.  C.  Baoon; 
which,  however,  seem  at  yarianoe  with 
Be  OaskeWs  Trusts,  sup. ;  and  Bi  Strrel, 
4  N.  R.  321 ;  10  Jur.  N.  8.  876  ;  10  L. 
T.  N.  S.  691,  V.  C.  Wood;  Be  Benton, 
19  Ch.  D.  277,  V.  C.  Bacon ;  Clarke's 
Trusts,  21  Ch.  D.  749 ;  47  L.  T.  48, 
Pry,  J. ;  Be  Taher,  30  W.  R.  883 ;  61 
L.  J.  Ch.  721 ;  46 L.  T.  806,  V.  C.  Bacon. 

(n)  Be  Bourn,  49  L.  T.  166 ;  W.  N. 
1883—147,  Kay,  J. ;  Smith's  M.  W.  P. 
Act,  1882,  p.  36,  ed.  2. 

(o)  44  &  46  Vict.  c.  41,  s.  39. 

\p)  Tamplin  t.  Miller,  W.  N.  1882— 
44,  V.  C.  Hall ;  Warren's  Sett,  W.  K. 
1883—126,  C.  A. 

(q)  Sodges  v.  E,  20  Ch.  D.  749, 
Ery,J. 

(r)  Exp,  Thompson,  W.  N.  1884—28, 
Chitty,  J. 
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The  conflent  of  the  woman  should  in  general  be  obtained  by 
separate  examination  (r). 

The  restraint  does  not  prevent  the  exercise  of  the  powers  con-  Settled  Land 
f erred  upon  a  tenant  for  lif e,  who  is  a  married  woman,  under  the       ' 
Settled  Land  Act,  1882  (s). 

Separate  property  of  a  married  woman  is  not  subject  to  a 
covenant  to  settle  future  property  {t) ;  nor  is  an  estate  tail  (w)  ; 
but  a  provision  in  the  gift  that  the  property  shall  not  be  settled 
18  disregarded  (x). 

(7.)  Contracts  hy  married  women. 

The  former  doctrine,  as  to  the  liability  of  the  separate  estate  Writing  not 
of  a  married  woman  to  her  engagements,  was,  that  she  must  shew  ^^®*^* 
an  intention,  either  express  or  by  implication,  to  create  a  charge ; 
and  for  this  purpose  a  bond,  or  promissory  note,  or  other  general 
security  in  writing,  was  considered  necessary ;  such  writing  could 
have  no  operation,  except  as  against  her  separate  estate  (y).  So  in 
Murray  v.  Barke  (z),  it  was  held  that  a  written  retainer  by  a 
married  woman  of  her  solicitor,  or  a  written  acknowledgment  or 
adoption  of  his  professional  conduct,  or  instructions  in  writing  to 
proceed,  were  sufficient  to  create  an  implied  promise  to  pay  all 
proper  expenses  incurred  on  her  behaU,  and  thereby  to  charge  her 
separate  estate,  although,  in  that  case,  there  was  a  written  promise 
to  pay.  But,  according  to  more  recent  cases,  such  property  is 
liable  to  her  general  engagements,  though  no  written  instrument  is 
executed;  not  by  way  of  execution  of  any  power,  as  was  once 
held  (a),  but  that,  as  having  a  power  to  deal  with  the  property, 
she  has  the  other  powers  incident  to  property  in  general,  viz.,  the 
power  of  contracting  debts  to  be  paid  out  of  it,  and,  inasmuch  as 
her  creditors  had  not  the  means  at  law  of  compelling  payment  of 
those  debts,  a  Court  of  equity  took  upon  itself  to  give  effect  to 
them,  not  as  personal  liabilities,  but  by  laying  hold  of  the  separate 
estate  as  the  only  means  by  which  they  might  be  satisfied  {b). 


(r)  Hodges  t.  if.,  tup. 

(«)  45  &  46  Viot.  0.  38,  8.  61. 

(t)  Jktuxi  T.  TredweU,  W.  N.  1881— 
109,  C.  A. ;  Mainwaring'a  Sett.  2  Eq. 
487,  v.  G.  Wood ;  bat  see  J20  AUnutt, 
22Ch.J).  276,  Ohitty,  J. 

(if)  MiOen  r.  Parkinson,  26  Ch.  D. 
200,  PeuBon,  J. 

(ir)  Sckof/iMr.  i^wmer,  26  Ch.  J>.  94, 
C.A. 


(y)  Bulms  v.  Temmty  I  Bro.  C.  C.  16  ; 
Stuart  V.  Lord  Kirkwall,  3  Mad.  387 ; 
Greatky  v.  Noble,  ib.  79 ;  Bullpin  t. 
Clarke,  17Ve8.  366. 

(«)  3  My.  &  K.  209,  225 ;  Bolden  v. 
Nlcholay,  3  Jur.  N.  S.  884. 

(a)  Field  Y.  Sowle,  4  Buss.  112. 

{b)  See  Owens  v.  Dickenson,  Or.  &  Ph. 
53, 54 ;  Murray  v.  Barlee,  2  My.  &  K.  220. 
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Present 
doctrine. 


Shares  in  a 
company. 

Rent. 


Remedy 
against  the 
separate 
estate. 

Costs. 


Form  of 
order. 


The  present  doctrine  of  the  Court  may  be  thus  stated : — 

1.  The  separate  estates  of  married  women  are  bound  by  their 

debts,  obligations,  and  engagements,  contracted  with  refer- 
ence to,  and  upon  the  faith  or  credit  of,  those  estates. 

2.  "Whether  they  were  so  contracted  is  to  be  judged  of  by  all 

the  circumstances  of  the  case. 

3.  When  a  married  woman,  having  separate  estate,  and  living 

apart  from  her  husband,  contracts  debts,  the  Court  vrill 
impute  to  her  the  intention  of  dealing  with  such  separate 
estate  (c). 

Thus,  the  separate  estate  and  savings  therefrom,  and  investments 
from  savings,  are  bound  by  her  contract  in  taking  shares  in  a  com- 
pany (d) ;  and  are  liable  for  the  rent  of  a  house  occupied  by  her, 
when  living  separate  from  her  husband  {e) . 

Before  a  creditor  can  enforce  any  remedy  against  the  separate 
estate  of  a  married  women,  he  must  get  a  decree,  unless  he  can 
make  out  a  contract  specifically  charging  a  particular  fund  (/) ; 
and  the  costs  of  suit  will  fall  on  the  separate  estate  {g) ;  aecttSj  if 
there  is  a  clause  against  anticipation  (A). 

Where  proceedings  are  abeady  pending,  an  order  against  the 
separate  estate  can  be  made  without  further  suit  (i),  as  where  a 
married  woman  has  obtained  an  order  for  taxation  of  costs  relating 
to  her  separate  estate,  containing  the  usual  submission  (i). 

The  form  of  the  order  is  to  charge  generally  all  the  property 
vested  in  the  married  woman,  or  any  trustee  for  her,  with  the 
debt  and  costs  (A),  with  an  inquiry  of  what  the  separate  property 
which  she  is  not  restrained  from  anticipating  (/)  consists,  and  in 
whom  it  is  vested ;  and  when  the  property  is  ascertained,  a  further 
order  is  obtained,  charging  the  specific  property  with  the  debt  and 
interest  at  4  per  cent,  and  costs,  without  prejudice  to  any  claim  by 
the  trustee  (w),  and  the  trustee  is  not  a  necessary  party  (w). 

An  injunction  will  not  be  granted  against  the  trustees  parting 


(c)  Johnton  v.  Gallagher ^  3  DeG.  F.  & 
Jo.  494;  MaeEmry  v.  Daviea,  6  Eq.  462, 
V.  0.  Giflard;  10  ih,  88,  M.  R. ; 
Ficard  t.  Hine^  6  Ch.  274 ;  Eodgson  v. 
Williamson,  16  Ch.  D.  87,  V.  C.  Bacon. 

{d)  Leeds  Banking  Co,  3  Eq.  781,  V. 
C.  Kindersley;  Butler  v.  Cfumpston,  7 
ib.  16,  V.  0.  MaJins. 

{e)  Gaston  v.  Frankumj  16  Jnr.  607, 

L.C. 

(/)  Johnson  v.  Gallagher^  sup. ;  MaO' 

Eenry  v.  Daviesj  sup. 


(^)  MaeHenry  r.  Davies,  sup. ;  Morrett 
Y.  Cowan,  6  Ch.  D.  166,  172,  J.  Fry. 

(A)  Moore  y.  M.  1  CoU.  64. 

(0  Be  Peace,  24  Ch.  B.  406,  G.  A. 

\k)  Davies  y.  Jenkins,  6  Ch.  D.  728, 
y.  C.  Hall;  CoUett  y.  Dickenson,  11  ih. 
687,  Fry.  J. ;  S.  C.  4  Ex.  D.  286. 

(/)  BurriUY.  ra»«^,W.N.  1844—163, 
Q.  B.  D. 

(m)  CoUett  Y.  Dickenson,  n^.  y  Be 
Beace,  sup. 
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-with  the  fund  pending  the  trial  of  the  action,  in  case  of  a  general 
engagement  (n). 

Before  the  Married  Women's  Property  Act,  1882,  a  married 
'woman  could  not  bind  her  future  separate  estate  (o),  but  by  s.  1  (4) 
a  married  woman  may  bind  her  future  property. 

In  all  cases  where  the  separate  estate  of  a  married  woman  is  Huaband 
fiougnt  to  be  charged,  the  husband  is  a  necessary  party,  as  hereto-  party. 
fore  ;  but  no  personal  judgment  can  be  obtained  against  either  the 
IxTifiband  or  the  wife  {p). 

If  a  personal  judgment  by  default  is  obtained  against  a  married 
woman,  either  on  a  note,  bond,  or  personal  order  of  goods,  it  wUl 
be  set  aside,  even  after  delay,  if  irreparable  mischief  has  not  been 
done  to  the  plaintiff  {q) ;  but  the  judgment  was,  on  payment  of 
costs,  varied  in  accordance  with  Pike  v.  Fitzgibbon  (r). 

Yeiy  little  is  sufficient  to  create  an  actual  charge  upon  the  sepa-  Speoifio 
rate  property  («).  Thus,  in  a  case  where  a  married  woman  had 
the  dividends  of  a  fund  standing  in  her  name  for  her  separate  use 
till  her  youngest  child  attained  twenty-one,  and  then  the  capital 
was  given  to  her,  if  alive,  and  she  and  her  husband  joined  in 
transferring  the  fund  to  a  third  person,  and  they  both  signed  the 
transfer,  it  was  held  that  she  had  created  a  valid  charge  on  her 
separate  use  in  the  interest  {a).  So,  where  a  creditor  holds  the 
separate  property  in  trust  to  pay  specified  debts,  and  to  hold  the 
surplus  for  the  feme  covert^  and  the  creditor  then  makes  further 
advances  on  bills  drawn  by  her  on  him,  and  she  directs  him  to 
place  the  same  to  account,  it  seems  that  such  advances  will  form  a 
lien  on  the  surplus  (/).  "Where  a  married  woman  had  a  general 
power  over  realty,  and  a  power  to  direct  trustees  to  repair,  and 
make  the  expenses  a  charge  on  the  property,  and  she,  without 
communication  with  the  trustee,  directed  repairs  to  be  done  by  the 
plaintiff,  he  was  held  entitled  to  a  charge  (ti). 

But  the  fact  of  the  wife  beiag  a  party  to  the  deed  by  which  the 


(n)  Rdbinton  ▼.  Fiekering,  16  Gh.  D. 
660,  C.  A.;  reyenizig  t^.  871,  V.  C. 
Ifalinw. 

(o)  Flk9  Y.  mUffihbwi,  17  Gh.  D.  454, 
G.  A.;  overraling  14  Gh.  D.  837,  V.  G. 
Kalinfl;  and  Floicer  ▼.  BulUr^  15  Gh.  D. 
665,  Denman,  J. 

{p)  OoUett  T.  DieienaoHf  $up,;  Haneocks 
T.  Dmerie'Lahlachey  3  G.  P.  D.  197, 
liindley,  J. 

(}}  Atwood  T.  ChieJUtUr,  3  Q.  B.  D. 

C. — ^VOL.  I. 


722,  G.  A. ;  Davies  v.  Ballmden,  W.  N. 
1882—02,  G.  A. 

(r)  Sup, ;  Durrani  y.  Jiieltetta,  8  Q.  B. 
D.  179,  Field,  J.  See  OumUr  v.  May- 
nard,  L.  T.  1883—102;  Moore  v. 
MuUigan,  W.  N.  1884—34,  Mathew,  J. ; 
Ferki  v.  Mylrea,  W.  N.  1884—64, 
Field,  J. 

(*)  Crothy  T.  Church,  3  Beav.  489. 

(0  Smith  Y.S,  9*3.  80. 

(m)  Skinner  v.  Ibdd,  W.  N.  1881—166. 

Q 
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husband  alone  assigns  property  limited  to  her  separate  use,  but 
without  reoital  or  covenant  on  her  part  to  affect  the  estate,  will  not 
bind  her  {x) ;  nor  will  the  mere  circumstance  that  business  has  been 
done  after  marriage  in  respect  of  the  separate  property,  be  suflGLdent 
to  charge  the  property,  by  virtue  of  an  implied  contract,  with  the 
costs  of  the  attorney  who  had  conducted  the  business,  though  he 
had  been  employed  by  the  lady  herself,  in  relation  to  the  property, 
before  her  marriage  {y). 

If  a  mairied  woman  join  her  husband  in  a  mortgage  of  an  estate 
by  a  deed,  which  represents  her  to  have  a  power  of  appointing  the 
fee,  though  she  had,  in  fact,  only  a  separate  estate  for  her  life,  that 
will  not  debar  the  mortgagee  from  enforcing  his  security  against 
her  life  estate  (2). 

The  husband,  paying  off  a  debt  charged  on  the  separate  estate, 
stands  in  place  of  the  mortgagee,  as  against  the  estate  of  the 
wife  (a). 
Bankrapt€7.  A  married  woman  was  not  liable  to  the  bankrupt  law,  even 
though  she  had  separate  estate  and  had  contracted  engagements 
after  her  marriage.  The  Married  Women's  Property  Act,  1870  (J), 
made  no  difference  in  this  respect  (c) .  But  by  the  Married  Women's 
Property  Act,  1882,  every  married  woman  carrying  on  a  trade 
separately  from  her  husband  shall,  in  respect  of  her  separate  pro- 
perty, be  subject  to  the  bankruptcy  laws  in  the  same  way  as  if  she 
were  a  feme  sole  {d). 

Debts  payable  out  of  funds  held  in  trust  for  separate  use  are 
not  barred  by  the  Statute  of  Limitations  {e). 


Staiateof 
Limitatiozui, 


(8.)  Separate  estitte  tcith  a  power. 

With  respect  to  separate  use  to  which  a  power  is  added,  if  pro- 
perty is  settled  upon  a  married  woman,  for  her  separate  use  for  her 
life,  with  power  to  dispose  of  it  by  deed  or  will,  and  in  defaidt 
over  to  a  stranger,  the  Court  has  never  gone  further  than  to  affect 
the  limited  interest  during  her  lifetime  (/) :  but  after  her  death, 


{x)  TuUet  V.  Amutrtmg^  4  Beay.  319. 

iy)  Callow  T.  Howie,  1  De  G.  &  S.  631. 

(f)  Wainioright  t.  Sardistff,  2  Beay. 
863. 

(a)  Ifelton  y.  Booth,  3  Jur.  N.  S.  951, 
V.  C.  Stuart. 

(5)  Jnf,  p.  229. 

{c)  Exp,  Jones,  12  Ch.  D.  484,  0.  A. ; 
£xp.  Holland,  9  Gh.  307. 


{d)  45  &  46  Yiot.  0.  75,  s.  1,  sab-s.  5 ; 
and  Bee  B.  A.  1883,  s.  152. 

{e)  Norton  y.  Turvil,  2  P.  Wme.  144 ; 
Sodgson  y.  WUliamaon,  15  Gh.  D.  87, 
y.  G.  Bacon  not  following  Vaughan  y. 
JTalker,  8  Ir.  Gh.  B.  458. 

(/)  Sulme  y.  Tennant,  1  Bzo.  G.  G. 
15 ;  Field  y.  Sowle,  4  Buss.  112 ;  see 
Paul  y.  P.  20  Gh.  D.  742,  G.  A. ;  oyer- 
roling  15  Gh.  D.  580,  Y.  G.  Malms. 
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the  earpus  is  subject,  as  separate  property,  to  her  general  engage- 
ments, whether  the  power  be  exercised  or  not  {g) ;  d  fortiori  where, 
in  de&nlt  of  appointment,  the  limitation  is  to  her  executors  and 
administrators  {h) ;  in  which  case,  the  property  would  be,  to  all 
intents  and  purposes,  separate  property  in  her  lifetime  (i). 

Where  the  power  is  exerciseable  by  will  only,  and  there  is  a  By  will  only. 
limitation  in  default  of  appointment,  and  the  power  is  not  exer- 
cised, the  general  engagements  of  the  married  woman  cannot  pre- 
vail against  the  parties  entitled  in  default  of  appointment  {k).  But 
if  the  power  is  exercised,  but  not  for  creditors,  the  better  opinion 
would  seem  to  be,  that  the  appointed  property  becomes  assets  for 
the  payment  of  the  married  woman's  engagements,  to  the  same 
extent  as  the  assets  of  any  other  person  not  under  the  disability  of 
ooTerture,  would,  under  the  circumstances,  be  bound  (/).  Where  a 
married  woman  with  a  general  power  exerciseable  by  will  appoints, 
and  the  appointee  dies  in  her  lifetime,  whether  a  gift  over  in 
default  of  appointment  takes  effect  or  not  depends  on  her  intention 
to  make  the  property  her  own,  as,  for  instance,  by  a  charge  of 
debts  (m).  It  has  been  contended  that  the  exercise  by  a  married  Liability  to 
woman  of  a  power  of  appointment  by  will  does  not  make  the 
property  applicable  to  the  payment  of  her  engagements,  as  charges 
on  her  separate  estate  (n) ;  but  the  decision  in  Vaughan  v.  Vander- 
iiegen  (n),  that  the  fraud  of  the  married  woman  created  such  an 
equitable  demand  as  to  be  enforceable  against  the  appointed  pro- 
perty in  preference  to  voluntary  appointees,  would  seem  to  create 
such  a  technical  distinction  from  other  debts  and  the  general 
engagements  of  the  married  woman,  as  ought  to  be  disregarded  (p). 
The  law  is  settled  now  against  the  view  of  Y.  G.  Eindersley  {p). 


{g}  Keatley  t.  Thamat,  15  Yes.  696 ; 
Jftfyal  T.  rteid,  3  Gh.  D.  687,  Jeflsel, 
M.  B.;  MobimoH  y.  Ihugatey  2  Yem. 
ISl ;  Imt  tee  Hanmm  t.  Miller^  14  Sim. 
27.  JSeaUeff  y.  Thomasy  sup,  may  be  re- 
ferred to  another  principle ;  sup.  199  (m). 

(A)  London  Chartered  Bank  of  Australia 
T.  Lemprihef  4  J.  C.  672;  diflaenting 
from  Shatloek  y.  8,  2  £q.  182,  K.  R. 

(fl)  London  Chartered  Bank  of  Australia 
T.  Lenymertf  sup. 

(i)  JfaU  T.  Funter,  6  Sim.  665,  662 ; 
London  Chartered  Bank  of  Australia  y. 
Lemprihre,  sup. 

(Q  Hughes  y.  WeUs,  9  Ha.  749 ;  16 
Jar.  927;  Jetmey  y.  Andrews^  6  Mad. 


164 ;   Williafns  y.  Lomas,  16  Beay.  1. 

(m)  Willoughby  Osborne  y.  Solyoake, 
22  Ch.  D.  238,  Fry.  J.;  De  ZusVs 
Trusts,  3  Ir.  L.  Bep.  232  ;  PintdeU  Sett, 
12  Gh.  D.  667,  672,  Jessel,  M.  R.; 
disapproying  Soars  y.  Osborne,  12  W.  R. 
661 ;  33  L.  J.  Ch.  686, Y.  0.  Eindersley. 

(ft)  Vaughan  y.  Vanderstegen^  2  Drew. 
165, 184, 191 ;  Hobday  y.  Beiers,  28  Beay. 
603 ;  6  Jnr.  N.  S.  794,  K.  R. ;  Shattoek 
y.  8,  sup, 

(o)  London  Chartered  Bank  of  Australia 
y.  Lemprihre,  sup, ;  Farwell,  Pow.  210. 

(p)  Godfrey  y.  Harben,  13  Gh.  D.  216, 
Y.  0.  HaU ;  Hodges  y.  H.  20  Ch.  D.  749, 
Fry,  J. 
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46  ft  46  Yict. 
o.  75. 


The  Married  Women's  Property  Act,  1882,  enacts  that  the  execu- 
tion of  a  general  power  by  will  by  a  married  woman  shall  have  the 
effect  of  making  the  property  appointed  liable  for  her  debts  and 
other  liabilities  in  the  same  manner  as  her  separate  estate  is  made 
Uable  under  that  Act  (q). 


Liability  of 

separate 

estate. 


Amendment 
Act,  1874. 

Liabilihr  of 
husband. 


45  &  46  Yiot. 
0.  76. 


Confliot  of 
laws. 


(9.)  Liability  for  debts  of  wife  before  marriage. 

Until  the  Acts  next  mentioned  came  into  operation,  a  husband 
was  liable  for  the  debts  of  his  wife  incurred  before  marriage ;  and 
the  separate  estate  of  a  married  woman  was  only  liable  to  her  debts 
before  marriage  upon  the  bankruptcy  of  her  husband  (r) ;  and  it 
was  liable,  although  the  property  was  settled  to  her  separate  use 
without  power  of  anticipation  (%) ;  but  by  the  Married  "Women's 
Property  Act  of  1870  (t)  a  husband,  married  after  the  9th  of 
August,  1870  (w),  was  not  liable  for  such  debts,  beyond  the  assets 
by  the  Act  specified  and  received  by  him ;  and  the  separate  pro- 
perty of  the  wife  was  liable  for  them  (u),  notwithstanding  a  clause 
against  anticipation. 

By  the  Married  Women's  Property  Act,  1870,  Amendment  Act, 
1874  {x)y  the  husband  and  wife  were  required  to  be  sued  jointly 
for  debts  of  the  wife  contracted  before  the  marriage  (s.  1) ;  but 
the  husband  was  only  liable  to  the  extent  of  the  assets  in  the  Act 
specified. 

The  Acts  of  1870  and  1874  are,  however,  repealed  (except  as  to 
acts  done,  rights  acquired,  or  liabilities  incurred)  by  the  Married 
Women's  Property  Act,  1882  (y). 

An  Englishman  having  married,  in  England,  a  lady  who  had 
contracted  debts  before  her  marriage,  in  Jersey,  where  the  husband 
is  liable  for  debts  of  the  wife  contracted  before  marriage,  was  held 
not  liable  beyond  assets  derived  from  his  wife  (2), 


(7)  45  &  46  Vict.  o.  75,  8.  4. 

(r)  Siscoe  v.  Kentiedy^  1  Bro.  0.  0. 
17,  n.  ;  Sparhes  v.  Bell,  8  B.  &  Cr.  1 ; 
lockicood  V.  Salter,  6  B.  &  Ad.  303; 
Chuhb  V.  Stretch,  9  Eq.  655,  V.  C.  Malins. 

(«)  Sanger  v.  S.  11  Eq.  470,  M.  R.; 
Zondati  ^  Provincial  Bank  v.  Bofflc,  7 
Ch.  D.  773,  V.  C.  Bacon ;   WilliatM  t. 


Mercier,  9  Q.  B.  D.  337,  C.  A. 

(0  33  &  34  Vict.  c.  93. 

(m)  33  &  34  Vict.  0.  93,  8.  12  ;  37  &  38 
Vict.  c.  50. 

(t)  37  &  38  Vict.  o.  50. 

(y)  45  &  46  Vict.  c.  76  ;  in/,  p.  236. 

{z)  Be  Oreuehy  v.  WiUs,  4  C.  P.  D, 
362. 
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(10.)  Separate  property  under  the  Married  Womenh  Property 

Act,  1870. 

Under  the  Married  Women's  Property  Act,  1870  (a),  the  power 
of  a  married  woman  to  mortgage,  or  otherwise  dispose  of,  property 
was  extended.  By  it  the  foUowiDg  property,  acquired  by  a  woman 
after  the  Act,  whenever  married,  was  declared  to  be  her  separate 
property,  viz : — 

1.  Earnings  in  her  separate  trade  or  employment. 

2.  Deposits  in  savings  banks  in  her  name. 

3.  Stocks  and  funds,  not  being  less  than  20/.,  except  invest- 

ments made  with  the  money  of  her  husband,  without  his 
consent  (ss.  3  &  9). 

4.  Shares  or  stock  in  joint  stock  companies  or  societies,  subject 

to  a  similar  exception  (6). 

5.  Policies  of  insurance  effected  by  her  on  her  life,  or  that  of  her 

husband,  expressed  to  be  for  her  separate  use,  or  effected 

by  her  husband  for  her  separate  use  (c). 
But  creditors*  rights  were  preserved,  in  case  of  fraud  (ss.  6  &  10) . 
And  in  the  case  of  a  woman  married  after  the  passing  of 

the  Act : — 

6.  Personal  property,  to  which  she  became  entitled  as  next  of 

kin  of  an  intestate,  without  restriction  as  to  amount  {d), 

7.  Any  sum  of  money,  not  exceeding  200/.,  to  which  she  became 

entitled  under  any  deed  or  will. 

8.  Bents  and  profits  of  real  estate  descending  on  her  as  heiress. 
But  subject,  in  all  these  cases,  to  any  settlement  affecting  the 

same. 

It  followed  that  a  married  woman  could  dispose  of  any  chose 
in  action,  or  reversionary  interest,  devolving  upon  her,  as  next  of 
kin. 

A  business  carried  on  by  a  married  woman  after  her  marriage,  in  Caaee  nnder 
the  same  way  as  before,  was  held  to  be  her  separate  property  under 
the  Act  {e). 

The  separate  estate  of  a  married  woman  in  earnings  under  Death  of 
the  Act,  became,  upon  her  death,  equitable  assets,  and  divisible 

(a)  33  &  84  Vicfe.  o.  93.  {d)  S.  7. 

(&)  Ss.  4  &  6.  \e)  Ashworth   y.    Outramy   6    Gh.  D. 

{e)  8.10;  ffoUT,£veraU,2Ch,D.2ee,  923,  C.  A. ;  Zwell  y.  Newton,  4  0.  P. 

C.A.    See  MOhrU  FolUy  ^.  6  Ch.  D.  D.  7  ;  see  i2f  Whitaker,  21  Ch.  D.  667, 

127,  7  ib,  200,  V.  C.  Malinfl.  V.  0.  Bacon. 
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Stocks. 


Polioyof 
mmranoe. 


Husband 
most  be 
paztj* 


Sapporfc  of 
obudien. 


amongst  her  oreditors^  pari  passu ;  so  that  her  executor  had  no 
right  to  retain  in  full  his  own  deht  thereout  (/).  As  to  the  eflEect 
of  the  Married  Women's  Property  Act,  1882,  see  sup.  p.  40. 

Stocks  and  funds  must  have  been  transferred  into  her  name,  in 
manner  directed  by  s.  3  {g)y  though  her  husband  had  deserted 
her  {g). 

A  policy  of  insurance,  effected  in  the  name  of  a  married  woman 
to  her  separate  use,  by  her  husband,  although  in  embarrassed  dr- 
oumstances,  belongs  to  her  (A) ;  and  when  effected  for  the  benefit  of 
the  wife  and  children  belongs  to  her  for  her  life  with  remainder  to 
her  children  {%), 

In  an  action  to  charge  the  wages  and  earnings  of  the  wife,  tmder 
the  late  Acts,  the  husband  was  a  necessary  party  defendant  {k). 

Under  the  Married  "Women's  Property  Act,  1882,  a  married 
woman  may  be  sued  alone,  although  in  respect  of  a  contract  made 
before  the  Act  came  into  operation  (/). 

A  woman  whose  husband  is  alive  is  liable  to  the  extent  of  her 
separate  estate  to  support  her  children,  without  prejudice  to  the 
liability  of  her  husband,  the  same  as  a  widow  is  liable  (m) ;  but  she 
was  not  so  liable  in  respect  of  her  grandchildren  untiL  the  Act  of 
1882,  s.  21  of  which  expressly  extends  the  liability  to  include  them. 


(11.)  Judicial  separations  8fc. 

In  case  of  judicial  separation  or  desertion,  all  property  acquired 
by,  or  which  may  come  to  or  devolve  upon  the  wife  belongs  to  her, 
as  B,feme  sole  (n),  although  there  is  a  clause  against  anticipation  (o) ; 
and  although  the  property,  which  had  been  vested  before,  had  not 
been  reduced  into  possession  until  after,  the  desertion  (jo),  and  the 


(/)  Bd  Fbol^t  Ettate,  6  Oh.  D.  739, 
V.  0.  Hall. 

(^)  Howard  t.  Bank  of  England^  19 
£q.  295,  Jessel,  M.  B. 

(A)  SoU  V.  EveraUt  2  Ch.  D.  66. 

(t)  Re  AdamC  FoL  Tr.  28  Ch.  D.  526, 
Chitty,  J.,  not  following  Mellor't  Pol. 
Tr,  6  Ch.  D.  127,  7  ib,  200,  V.  C.  Malins. 

(k)  Saneoeks  v.  Lemerie'Lablache^  3 
C.  P.  D.  197.  See  ako  37  &  38  Viot.  c. 
60,  8.  1,  and  inf.  p.  236. 

(Q  OloueeaUrsMre  Banking  Co.  t. 
FhilUpi,  32  W.  B.  622,  Q.  B.  D. 

(m)  83  &  34  Viot.  0.  93,  s.  14 ;  CoU- 


man,  app.  Ovwaeert  of  Birmingham^ 
resp.  6  Q.  B.  D.  616. 

(»}  20  &  21  Viet.  0. 85,  s.  25;  BeFwd^ 
32  Beav.  621 ;  9  Jur.  N.  S.  740  ;  JnwUU 
Trutt,  I  Eq.  470 ;  36  Beay.  92 ;  U  Jnr. 
N.  S.  1011 ;  Johnson  t.  Lander,  7  Eq. 
228,  M.  R. ;  Bathe  y.  Bank  of  England, 
4  K.  &  J.  564 ;  Whittingham't  Tnuts,  10 
Jur.  N.  S.  818,  V.  C.  Wood. 

(o)  Cooke  y.  I^Uer,  26  Beay.  99. 

Ip)  Coward's  Furehau,  20  £q.  179, 
Jessel,  M.  B. ;  IflehoUon  y.  DruryBuHd^ 
inge  EttaU  Co.  7  Ch.  D.  48,  Fry,  J. 
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property  of  which  she  has  so  become  possessed  as  a  feme  sole 
becomeBy  on  resumption  of  cohabitatioiiy  her  sepeurate  property  {q). 

In  case  of  desertion,  and  an  order  for  protection  of  the  earnings  21  &  22  Yiot. 
and  property  of  the  wife,  her  property,  in  remainder  or  reversion,  ^' 
at  the  date  of  the  desertion,  or  decree  for  judicial  separation,  is 
included  therein  (r).  Under  these  Acts,  the  wife  is  entitled  to 
xeyersionary  personalty,  which  she  and  her  husband  had  mortgaged, 
as  soon  as  it  falls  into  possession  («).  There  have  been  many  cases 
under  these  Acts  {t). 

Under  a  protection  order,  property  of  which  the  wife  is  trustee 
is  not  included  {u). 

We  shall  hereafter  see  the  effect  of  a  mortgage  by  the  wife,  or  by  MortgMpelj 
the  wife  and  husband,  of  her  property,  in  order  to  raise  money  for  ^^^ 
the  husband* 

As  to  money  lent  by  the  wife  out  of  her  separate  estate  (which  is 
the  only  money  she  can  call  her  own),  on  mortgage  to  a  third  per- 
son, the  mortgage  security  wUl,  of  course,  follow  the  nature  of  the 
money  in  lieu  of  which  it  stands,  and  the  wife  will  have  similar 
rights  oyer  it. 

(12.)  Generally, 

A  judgment  creditor  of  a  husband  and  wife  is  entitled  ex  parte  Beodyer. 
to  a  receiyer  of  the  reversionary  interest  of  the  wife  imder  a  will  (x). 

(q)  ibwfy'f  TV. 32W.B. 357,50 L.T.,  (i)  NtehoUm  y.  J>rury,  ^c,  Co,  tup,; 

R.  197,  Kaj,  J.  Johnson  y.  Lander^  sup, 

(r)  21  ft  22  Vict.  o.  108,  s.  8.  (ti)  Kinsman  y.  JST.  6  Q.  B.  D.  122, 

(f)  lU  Insole,  sup.    See  WhittvnghanCs  G.  A. 

2V-.  mp, ;  JU  Coward's  FUrehass,  sup,  {x)  FuggU  y.  Bland,  11  Q.  B.  D.  711. 
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CHAPTER  XXII. 

MORTGAGES  AND  DISPOSITIONS  OF    MARRIED  WOMEN    UNDER  THE 
MARRIED  women's  PROPERTY  ACT,  1882. 

Since  the  Ist  January,  1883,  the  law  in  regard  to  married 
women  is  regulated  by  the   Married  "Women's  Property  Act, 
1882  {a). 
Harried  By  s.  1  (1)  thereof,  a  married  woman  is,  in  aooordanoe  with  the 

capable  of  provisions  of  the  Act,  capable  of  acquiring,  holding  and  disposing, 
pOTtywiS'S  ^y  ^^  ^'  otherwise,  of  any  real  or  personal  property  as  her 
oontracfcing  aa  separate  property  in  the  same  manner  as  if  she  were  ^feme  sole 

8>  J9VM  SOwt  t  ■^        •  •  « 

without  the  intervention  of  any  trustee. 

By  s.  1  (2)  a  married  woman  is  capable  of  entering  into  and 
rendering  herself  liable  in  respect  of  and  to  the  extent  of  her 
separate  property  on  any  contract,  and  of  suing  and  being  sued 
either  in  contract  or  in  tort,  or  otherwise,  in  all  respects  as  if  she 
were  A/erne  soky  and  her  husband  need  not  be  joined  with  her  as 
plaintiff  or  defendant,  or  be  made  a  party  to  any  action  or  other 
legal  proceeding  brought  by  or  taken  against  her,  and  any  damages 
or  costs  recovered  by  her  in  any  such  action  or  proceeding  shall  be 
her  separate  property,  and  any  damages  or  costs  recovered  against 
her  in  any  such  action  or  proceeding  shall  be  payable  out  of  her 
separate  property,  and  not  otherwise. 

By  s.  1  (3)  every  contract  entered  into  by  a  married  woman 
is  deemed  to  be  a  contract  entered  into  by  her  with  respect 
to  and  to  bind  her  separate  property,  unless  the  contrary  be 
shown. 

By  s.  1  (4),  every  contract  entered  into  by  a  married  woman 
with  respect  to  and  to  bind  her  separate  property,  binds  not  only 
the  separate  property  which  she  is  possessed  of  or  entitled  to  at  the 
date  of  the  contract,  but  also  all  separate  property  which  she  may 
thereafter  acquire  {b). 

(a)  46  &  46  Vict.  o.  76.  (h)  See  i^iA»  v.  Fitxgihbon,  17  Oh.  D. 

464,  0.  A. 
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By  6.  2,  every  woman  who  marries  after  the  commencement  of  Property  of 
the  Act  is  entitled  to  have  and  to  hold  as  her  separate  property,  married  after 
and  to  dispose  of  in  manner  aforesaid  all  real  and  personal  pro-  ^eidjily heras 
perty  which  shall  belong  to  her  at  the  time  of  marriage,  or  shall  */<»»*  «»^« 
be  acquired  by  or  devolve  upon  her  after  marriage,  including  any 
wages,  earnings,  money,  and  property  gained  or  acquired  by  her  in 
any  employment,  trade,  or  occupation  in  which  she  is  engaged,  or 
which  she  carries  on  separately  from  her  husband,  or  by  the  exer- 
cise of  any  Uterary,  artistic,  or  scientific  skill. 

By  s.  5,  every  woman  married  before  the  commencement  of  Prope^ 
the  Act  is  entitled  to  have  and  to  hold  and  to  dispose  of  in  the  Act  by  a 
manner  aforesaid  as  her  separate  property  all  real  and  personal  ;;;Sbefore 
property,  her  title  to  which,  whether  vested  or  contingent,  and  ^j^*^^ 
whether  in  possession,  reversion,  or  remainder,  shall  accrue  after  a/rm^  wle, 
the  commencement  of  the  Act,  including  any  wages,  earnings, 
money  and  property  so  gained  or  acquired  by  her  as  aforesaid. 

From  these  enactments  it  is  manifest  that  all  women  married 
after  the  Ist  of  January,  1883,  have  over  all  their  property  the 
same  disposing  powers  as  femes  sole.  For  the  conveyance  of  real 
property,  neither  the  concurrence  of  the  husband  nor  acknowledg- 
ment under  the  Fines  and  Eecoveries  Act,  nor  separate  examination 
in  Court,  will  be  required  {e).  Similarly  the  protection  of  Malins* 
Act  {d)  over  reversionary  interests  in  personalty  is  dispensed  with, 
and  such,  unless  protected  by  settlement,  may  be  aliened  at  the 
married  woman's  sole  discretion  without  deed  acknowledged  or 
separate  examination. 

Women  married  before  the  Ist  of  January,  1883,  may  similarly 
and  without  restriction  deal  with  all  property,  their  title  to  which 
aocraes  after  that  date. 

It  follows  that  the  doctrine  of  an  equity  to  a  settlement,  for  the 
fature,  only  applies  in  the  case'  of  property  vested  but  not  in 
possession  of  women  married  before  the  commencement  of  the 
Act. 

Another  important  effect  of  the  Act  is  to  sever  that  unity  of 
person  between  husband  and  wife,  from  which  formerly  a  gift  to 
them  and  a  third  person  was  held  to  give  one  moiety  to  them  and 
the  other  moiety  to  the  third  person  {e).  Under  such  a  gift  the 
wife  now  takes  a  third  (/). 


(c)  MiddettT.  ErHngUm,  26 Ch.  D.  220— 
Peanon,  J. 

(d)  20  k  21  Viot.  0.  67. 


{e)  Co.  Litt.  187  a. 

(/)  JitflfartfA,24Ch.D.222,  Chitty,J. 
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Eraadolent 
iiiTestinents 
with  money 
of  husband. 


Bj  8.  6,  the  principle  of  the  Act  is  applied  to  all  deposits  in  post 
offioe  and  other  savings  banks,  annuities,  and  sums  foiming  part 
of  the  public  or  other  stocks  and  funds,  and  all  shares,  stocks, 
debentures,  debenture  stock,  or  other  interest  of  or  in  any  corpora- 
tion or  company,  which,  on  the  1st  of  January,  1883,  were  stand- 
ing in  the  name  of  a  maixied  woman ;  s.  7  has  similar  application 
to  the  like  investments  allotted  or  transferred  to  a  nLarried  woman 
after  that  date. 

These  sections  extend  the  Act  of  1870  by  including  shares,  <S;c., 
in  which  liability  to  further  payment  is  incident ;  by  not  restricting 
the  powers  to  sums  not  less  than  20/. ;  by  expressly  empowering 
a  married  woman  to  indemnify  the  governors  and  managers  of 
banks,  companies,  &c.,  in  respect  of  all  transfers  andf  payments  of 
dividends  to  married  women,  made  without  the  concurrence  of 
their  husbands ;  and  by  extending  the  powers  of  investment  to 
deposits  in  any  banks  (not  savings  banks  only),  annuities  granted 
by  any  person  (not  government  annuities  only),  and  to  shares, 
&c.,  in  any  corporation  or  public  body,  municipal  or  otherwise. 

By  s.  11,  it  is  provided  that  a  policy  of  insurance  efieoted  by  a 
married  man  or  woman  on  his  or  her  own  life,  and  expressed  upon 
the  face  of  it  to  be  for  the  benefit  of  the  other  of  them  with  or 
without  the  children,  or  any  of  them,  shall  create  a  trust  in  favour 
of  the  objects  therein  named,  and  the  moneys  payable  under  any 
such  policy  shall  not,  so  long  as  any  object  of  the  trust  remains 
imperformed,  form  part  of  the  estate  of  the  insured,  or  be  subject 
to  his  or  her  debts ;  provided,  that  if  it  shall  be  proved  that  the 
policy  was  effected  or  the  premiums  paid  with  intent  to  defraud 
the  creditors  of  the  insured,  they  shall  be  entitled  to  receive,  out 
of  the  moneys  payable  under  the  policy,  a  sum  equal  to  the  pre- 
miums so  paid. 

By  s.  10,  a  any  investment  in  any  such  deposit  or  annuity  as 
aforesaid,  or  in  any  of  the  public  stocks  or  funds,  or  in  any  other 
stocks  or  funds  transferable  as  aforesaid,  or  in  any  share,  stock, 
debenture,  or  debenture  stock  of  any  corporation,  company,  or 
public  body,  municipal,  commercial,  or  otherwise,  or  in  any  share, 
debenture,  benefit,  right,  or  claim  whatsoever  in,  to,  or  upon  the 
funds  of  any  industrial,  provident,  friendly,  benefit,  building,  or 
loan  society,  shall  have  been  made  by  a  married  woman  by  means 
of  moneys  of  her  husband,  without  his  consent,  the  Court  may, 
upon  a  summary  application  (/),  order  such  investment,  and  the 

(/)  S.  17  of  Aot. 
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diyidendfl  thereof,  or  any  part  thereof,  to  be  transferred  and  paid 
xespeotiTely  to  the  husband;  and  nothing  in  the  Act  contained 
ahall  give  yaliditj  as  against  creditors  of  the  husband  to  any  gif t, 
by  a  husband  to  his  wif e,  of  any  property,  which,  after  such  gift, 
fihall  continue  to  be  in  the  order  and  disposition  or  reputed  owner- 
ahip  of  the  husband,  or  to  any  deposit  or  other  investment  of 
moneys  of  the  husband  made  by  or  in  the  name  of  his  wife  in  fraud 
of  his  oreditors ;  but  any  moneys  so  deposited  or  invested  may  be 
followed  as  if  the  Act  had  not  passed. 

By  8. 12,  every  woman,  whether  married  before  or  after  the  Act, 
shall  have  in  her  own  name  against  all  persons  whomsoever,  in- 
cluding her  husband,  the  same  dvil  remedies  for  the  protection  and 
Bocuiity  of  her  own  separate  property  as  if  such  property  belonged 
to  her  as  Kfeme  sole. 

Thus  leave  of  the  Court  is  no  longer  necessary  to  enable  her  to 
Boe  without  a  next  friend  or  without  giving  security  for  costs  (^), 
and  it  makes  no  difference  whether  or  not  the  cause  of  action  arose 
before  the  Act  (A). 

And,  as  under  s.  1  (2),  a  married  woman  may  be  sued  as  if  she 
were  a  feme  soky  it  will  be  no  longer  necessary  as  hitherto  (t)  to 
join  the  husband  as  defendant,  unless  the  plaintiff  seeks  to  establish 
his  claim  either  wholly  or  in  part  against  both  of  them  (A),  and  in 
case  of  such  unnecessary  joinder,  the  plaintiff  will  be  liable  to  pay 
the  husband's  costs  {k). 

By  Ord.  XVll.  r.  2,  it  is  provided  that  in  the  case  of  the 
marriage  of  any  party  to  a  cause  or  matter,  the  Court  or  judge 
may,  if  it  be  deemed  necessary  for  the  complete  settlement  of  all  the 
questions  involved,  order  that  the  husband  be  party,  or  be  served 
with  notice,  on  such  terms  as  the  Court  or  judge  shall  think  just. 

By  Ord.  XViil.  r.  4,  claims  by  and  against  a  husband  and  wife 
may  be  joined  with  claims  by  or  against  either  of  them  sepa- 
rately. 

By  8. 13,  a  woman  after  her  marriage  continues  liable  in  respect  "Wife's  ante-- 
and  to  the  extent  of  her  separate  property  for  all  debts  contracted,  ^Hjlmtteii. 
and  all  contracts  entered  into  or  wrongs  committed  by  her  before 
her  marriage,  including  any  sums  for  which  she  may  be  liable  as  a 
oontributoiy,  either  before  or  after  she  has  been  placed  on  the  list 
of  oontributories,  under  and  by  virtue  of  the  Acts  relating  to  joint 

ij)  Tkrelfaa  t.  WiUon,  8  P.  D.  18.  (»)  Haneoekt  v.  Zabhehe,  8  C.  P.  D. 

(A)  SiwrancgT.CivU Service Aasoeiationf       197. 
48  li.  T.  486,  'WiUiams  and  Gave,  J.  J.  {k)  S.  15. 
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stock  oompanies ;  and  she  may  be  sued  for  any  such  debt  and  for 
any  liabiKty  in  damages  or  otherwise  under  any  such  contract,  or  in 
respect  of  any  such  wrong ;  and  all  sums  reoovered  against  her  in 
respect  thereof,  or  for  any  costs  relating  thereto,  shall  be  payable 
out  of  her  separate  property ;  and,  as  between  her  and  her  husband, 
imless  there  be  any  contract  between  them  to  the  contrary,  her 
separate  property  shall  be  deemed  to  be  primstrily  liable  for  all 
such  debts,  contracts,  or  wrongs,  and  for  all  damages  or  costs 
recovered  in  respect  thereof :  and  it  is  provided  that  nothing  in  the 
Act  shall  operate  to  increase  or  diminish  the  liability  of  any  woman 
married  before  the  commencement  of  the  Act  for  any  such  debt, 
contract,  or  wrong,  as  aforesaid,  except  as  to  any  separate  property 
to  which  she  may  become  entitled  by  virtue  of  the  Act,  and  to 
which  she  would  not  have  been  entitled  for  her  separate  use  if  the 
Act  had  not  passed. 
Husband  to  By  s.  14,  a  husband  is  liable  for  the  debts  of  his  wife  con- 
his  wife's^'  tracted,  and  for  all  contracts  entered  into  and  wrongs  committed 
ti^S^bef  ^y  ^^^^  before  marriage,  including  any  liabilities  to  which  she  may 
marriage  to  a  be  60  subject  under  the  Acts  relating  to  joint  stock  companies  as 
aforesaid,  to  the  extent  of  all  property  whatsoever  belonging  to  his 
wife  which  he  shall  have  acquired  or  become  entitled  to  from  or 
through  his  wife,  after  deducting  therefrom  any  payments  made  by 
him,  and  any  sums  for  which  judgment  may  have  been  bond  fide 
reoovered  against  him  in  any  proceeding  at  law,  in  respect  of  any 
such  debts,  contracts,  or  wrongs  for  or  in  respect  of  which  his  vrif o 
was  liable  before  her  marriage  as  aforesaid ;  but  he  shall  not  be 
liable  for  the  same  any  further  or  otherwise;  and  any  Court  in 
which  a  husband  shall  be  sued  for  any  such  debt  shall  have  power 
to  direct  any  inquiry  or  proceedings  which  it  may  think  proper  for 
the  purpose  of  ascertaining  the  nature,  amoimt,  or  value  of  sudi 
property.  But  the  Act  does  not  apply  to  any  husband  married 
before  the  commencement  of  the  Act. 
Saving  of  S.  19  provides  that  nothing  in  the  Act  contained  shall  interfere 

a^Sements  '^th  or  affect  any  settlement  or  agreement  for  a  settlement  made 
and  the  power  ^p  ^  y^^  made,  whether  before  or  after  marriage,  respecting  the 
future  settle-  property  of  any  married  woman,  or  shall  interfere  with  or  render 
ments.  inoperative  any  restriction  against  anticipation  at  present  attached 

or  to  be  hereafter  attached  to  the  enjoyment  of  any  property 
or  income  by  a  woman  under  any  settlement,  agreement  for  a  settle- 
ment will,  or  other  instrument ;  but  no  restriction  against  antici- 
pation contained  in  any  settlement  or  agreement  for  a  settlement  of 
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a  woman's  own  property  to  be  made  or  entered  into  by  herself 
shall  have  any  validity  against  debts  contracted  by  her  before 
marriage,  and  no  settlement  or  agreement  for  a  settlement  shall 
have  any  greater  force  or  validity  against  creditors  of  such  woman 
than  a  like  settlement  or  agreement  for  a  settlement  made  or 
entered  into  by  a  man  would  have  agaiQst  his  creditors. 

Where  by  an  existing  settlement  aU  future  property  of  the  wife 
to  a  specified  amoimt  (except  interest  settled  to  her  separate  use) 
was  included,  and  after  the  Act  of  1882  the  wife  became  entitled 
to  an  absolute  interest  above  the  specified  amount,  which  she  claimed 
to  be  paid  to  her  on  her  separate  receipt  under  s.  5,  it  was  held  that 
by  B.  19  the  settlement  was  exempted  from  s.  5,  and  the  absolute 
interest  was  subject  to  the  settlement  {m). 

By  s.  18,  a  married  woman  who  is  an  executrix  or  administra-  Married 
trix  alone  or  jointly  with  any  other  person  or  persons  of  the  estate  executrix  or 
of  any  deceased  person,  or  a  trustee  alone  or  jointly  as  aforesaid  of  *™®    * 
property  subject  to  any  trust,  may  sue  or  be  sued,  and  may 
transfer  or  join  in  transferring  any  such  annuity  or  deposit  as  afore- 
said, or  any  sum  forming  part  of  the  public  stocks  or  funds,  or  of 
any  other  stocks  or  funds  transferable  as  aforesaid,  or  any  share, 
stock,  debenture,  debenture  stock,  or  other  benefit,  right,  claim,  or 
other  interest  of  or  in  any  such  corporation,  company,  public  body, 
or  society  in  that  character,  without  her  husband,  as  if  she  were  a 
/erne  sok. 

By  B.  23,  for  the  purposes  of  the  Act  the  legal  personal  repre-  Legal  repre- 
sentative of  any  married  woman  shall  in  respect  of  her  separate  married 
estate  have  the  same  rights  and  liabilities  and  be  subject  to  the  '^°™*^- 
same  jurisdiction  as  she  would  be  if  she  were  living. 

By  s.  24,  the  word  "contract"  in  the  Act  shall  include  the  Interpretation 

...  of  terms. 

acceptance  of  any  trust,  or  of  the  ofiice  of  executrix  or  administra- 
trix, and  the  provisions  of  this  Act  as  to  liabilities  of  married 
women  shall  extend  to  all  liabilities  by  reason  of  any  breach  of 
trust  or  devastavit  committed  by  any  married  woman  being  a 
trustee  or  executrix  or  administratrix  either  before  or  after  her 
marriage,  and  her  husband  shall  not  be  subject  to  such  liabilities 
xmless  he  has  acted  or  intermeddled  in  the  trust  or  administration. 
The  word  "  property  "  in  the  Act  includes  a  thing  in  action. 

By  s.  152  of  the  B.  A.  1883,  it  is  provided  that  nothing  in  that 
Act  contained  should  aifect  the  provisions  of  the  Married  Women's 
Property  Act,  1882. 

(m)  Be  Stonor's  Tr,  24  Ch.  D.  196;  32  W.  R.  413,  Pearson,  J. 
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CHAPTER  XXm, 

MOBTGAOB  OF  LANDS  OF   INFANTS  AND  LUNATICS. 

(1.)  InfanU. 

Ko  vower  WiTH  respect  to  in&iits,  they  are,  of  oonrse,  incapable  of  exe- 

^t^       eating  a  mortgi»ge  of  ilieir  own  propaitj,  or  of  lending  money  on 
*•*•**•  mortgage ;  nor  has  the  guardian  or  trustee,  nor  even  the  Conrt, 

anj  power  to  change  the  nature  of  the  infant's  estate ;  though  a 
reference  may  be  obtained,  if  the  infant  has  any  money  outstand- 
ing, to  inquire  if  it  will  be  for  his  benefit  that  such  money  should 
be  laid  out  in  the  purchase  of  any  existing  charge  on  his  real 
estate  (a) ;  and  eyen,  in  such  case,  the  charge  is  kept  aliye  for  the 
benefit  of  his  personal  estate,  in  case  he  should  die  under  twenty- 
4&6Wm,I7.  one  (6).  Nor  will  the  Court,  imder  the  powers  of  4  &  5  Wm.  IV. 
0.  29,  direct  an  investment  of  money,  in  which  an  infant  is  in- 
terested, in  fresh  real  securities,  without  a  reference  to  the  master 
to  ascertain  that  the  transaction  is  for  the  benefit  of  the  infant  (c). 

We  have  elsewhere  noticed  that,  under  1  "Wm.  IV.  o.  47,  s.  11, 
and  2  &  3  Vict.  o.  60,  the  Court  will  direct  a  mortgage  of  the 
infant's  real  estate  for  payment  of  the  ancestor's  debts  {d). 

As  to  mortgages  or  charges  for  maintenance  of  infants,  see  {e), 

A  Court  has  power  to  mortgage  an  infant's  estate  for  repairs  (/). 

Where  trustees  have  power  to  sell  an  infant's  properly  at  their 
discretion,  the  Court  will  not  control  the  exercise  of  the  power, 
however  beneficial  the  sale  may  be  {g). 

Where  the  Court  has  power  under  the  Partition  Act  (A)  to  sell 
an  infant's  real  estate,  it  is  converted  on  sale  into  personalty  (f). 

(a)  Maophenon  on  Infants,  270,  278.  (/)  R$   Jaekaan,    21    Ch.    D.     786, 

[b)  lb,  287.  Kay,  J. 

{e)  Exp,  French,  7  Sim.  610;  Stuart r,  (y)  Camden  v.  Murray,  16  Ch.  D.  IGl, 

8.  3  Beav.  430;  Exp,  Pawlett,  1  Ph.  570;  V.  C.  Malins. 
Kirkpatriek'8  Tr,  16  Jnr.  941 ;  affinned,  (A)  39  &  40  Vict.  c.  17,  b.  6, 

p.  942  ;  JVom*  v.  Wright,  14  Beav.  291.  (»)   JTallaee  t.  Greenwood,  16  Ch.  D. 

(d)  Sup.  p.  197.  362,  Jesael,  M.  R. 

{e)  Inf,  p.  297. 
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An  infant  cannot  be  adjudicated  a  bankrupt  (k).  Bankrnptoj. 

"Where  the  guardian  of  an  infant  tenant  in  tail  redeems  the  land  Land  tax 
tax,  the  sum  paid  is  a  charge  on  the  inheritance  (^),  although  no 
deolaiation  has  been  made  according  to  88  Geo.  m.  c.  60  {m). 


(2.)  Mortgage  of  lunatm^  estates. 

With  respect  to  lunatics,  the  L.  C.  may  order  that  the  real  estate 
of  a  lunatic  be  sold,  or  charged  and  incumbered  by  way  of  mort- 
gage, for  raising  money  for  the  payment  of  his  debts  or  engage- 
ments, the  discharge  of  incumbrances  on  his  estate,  and  the  costs 
of  the  comnussion  of  lunacy,  and  the  costs  of  such  disposition ; 
the  moneys  so  raised  to  be  applied  accordingly  in  such  manner  as 
the  L.  C.  shall  direct ;  and  the  L.  G.  may  direct  the  committee 
to  execute  all  necessary  conveyances,  &c.,  in  the  place  of  the 
lunatic  (n).  The  surplus  of  the  moneys  so  raised  is  to  be  of  the 
same  nature  and  character  as  the  estate  from  which  it  has  been 
raised,  and  the  L.  G.  may  give  orders  for  the  due  application  of 
such  moneys  (o). 

The  above  provision  does  not  apply  where  the  lunatic  has  died 
before  the  order  for  the  mortgage  is  made  {p). 

The  term  "Lord  Ghancellor,"  includes  the  Lords  Justices  of 
Appeal,  and  other  judges  intrusted  with  the  care  and  conmiitment 
of  the  persons  and  estates  of  limatics  {q). 

On  a  mortgage  of  two  estates  of  the  lunatic  under  this  Act,  a 
pgx>viso  was  inserted,  declaring,  that  one  should  be  considered  the 
primary  security,  but  qucere  the  power  of  the  Gourt  to  make  such 
dec^laration  (r). 

Where  a  mortgage  on  the  real  estate  of  a  lunatic  has  been  paid 
oat  of  the  personalty,  the  administratrix  is  entitled  to  be  recouped 
out  of  the  real  estate  (<). 

Where  a  mortgage  on  a  lunatic's  land  is  paid  off,  the  mortgage 


(Jt)  Sxp,  KibhU^  10  Gh.  373;  Exp. 
Jcmet^  18  Cau  D.  109,  C.  A.;  overmlizig 
Sa^.  Lynch,  2  Gh.  D.  227,  0.  J.  Bacon. 

(/)   Ware  t.  Folhia,  6  Do  G.  &  S.  456. 

(m)  Ih.;  ^ulkeky  t.  Ecpe,  1  K.  &  J. 
482  ;  1  Jar.  N.  S.  864. 

(fi)  16  &  17  Vict.  0.  70,  B.  116—1139, 
^xr^tnAmA  25  ft  26  \nu!t.  c.  86,  8.  13 ;  see 
liimacj  Begnlation  (Ireland)  Act,  1871, 
0.  63;  and 066 lion. Old. 96,  lOFeb.1883. 


(o)  16  &  17  Vict.  c.  70,  8.  119. 

{p)  WiUiama  t.  Wentworth,  6  Bear. 
325  ;  see  Btmeomhe  y.  Nelson^  9  ib.  211 ; 
10  Jur.  399  ;  £e  Mearet,  10  Gh.  D.  552, 
C.  A. ;  Carter  y.  Seard,  10  Sim.  7. 

(q)  Jud.  Act.  1875,  8.  7. 

(r)  Freeman  y.  £Uis,  1  H.  &  M.  758. 

(*)  Ite  Leeming,  3  De  G.  F.  &  Jo.  43  ; 
7  Jur.  N.  S.  115 ;  and  see  \f\f.  p.  716. 
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Discharge  of 
incumbranoeB. 


Kodeof 
applicatiQii. 


Boildiog. 


is  kept  alive,  without  prejudice  to  the  question  how  the  mortgage 
debt  is  ultimately  to  be  borne  (^). 

The  Lunaoy  Acts  contain  no  machinery,  by  means  of  which  a 
conveyance  of  the  legal  estate  of  a  married  woman  of  unsound 
mind  in  freehold  property  can  be  obtained  {u). 

Where  a  decree  in  a  partition  suit,  of  the  estate  of  a  lunatic 
tenant  in  tail,  directed  the  costs  to  be  raised  out  of  the  estate,  but, 
instead  thereof,  the  land  was  conveyed  to  the  lunatic  tenant  in  tail, 
the  L. JJ.  held  that  they  had  no  power  to  authorise  the  committee 
to  raise  the  costs  by  mortgage  (x) ;  but  an  indorsement  was  made 
on  the  partition  deed  of  a  declaration  that  the  costs  were  to  be  a 
prior  charge  (y). 

Where  the  estate  of  a  lunatic  tenant  in  tail  was  charged  with 
portions,  which  were  decreed  to  be  raised  by  sale  or  mortgage,  a 
disentailing  deed  was  directed,  but  not  further  than  was  requisite 
for  the  security,  and  the  mortgage  was  to  be  only  for  a  term  of 
years,  and  without  a  power  of  sale  (2). 

The  application  for  raising  money  by  mortgage  is  made  on 
petition  to  the  Chancellor,  after  previous  notice  to  the  heir  and 
next  of  kin,  and,  if  the  application  be  granted,  a  reference  will  be 
directed  to  the  Master  in  Lxmacy,  and,  on  the  master's  report  being 
confirmed,  an  order  will  be  made  that  the  committee  of  the  estate 
may  be  at  liberty,  in  the  name  and  place  of  the  lunatic,  to  execute 
the  mortgage,  and  directions  will  be  given  as  to  the  application  of 
the  mortgage-money ;  and  the  costs  will  be  ordered  to  be  taxed  and 
paid  out  of  the  lunatic's  estate  (a).  But  the  comjnittee  of  a  lunatic 
cannot  incumber  the  estate  without  the  special  order  of  the  L.  C.  {a). 
So  the  committee  of  a  lunatic  will  not,  in  general,  be  allowed  to 
invest  the  property  of  a  lunatic  on  real  security,  except  in  very 
peculiar  cases ;  as  where  the  lunatic  has  an  interest  in  the  estate,  or 
the  investment  is  in  some  other  mcpner  connected  with  his  immediate 
interests  (6).  Money  belonging  to  the  lunatic  has  been  ordered  to 
be  lent  on  mortgage,  for  the  accommodation  of  his  family,  on  the 
condition  of  its  being  the  first  incumbrance  on  the  estate  ((). 
Money  of  the  lunatic  laid  out  in  building  or  rebuilding  on  the 
lunatic's  real  estate  will  be  taken  as  a  charge  for  the  benefit  of  the 


(0  Me  Melly,  W.  N.  1883—121,  C.  A. 
(u)  Re  Stables,  4  Do  G.  J.  &  Sm.  257  ; 
10  Jut.  N.  S.  246. 
(x)  Re  Rloomar,  2  De  G.  F.  &  J.  164. 


(y)  lb.,  and  see  Singleton  v.  Hopkins,  I 
Jar.  N.  S.  1199,  V.  0.  Stuart, 
(s)  Re  Pares,  2  Ch.  D.  61,  C.  A. 
(a)  Shelf.  Luu.  467,  ed.  2 
{b)  lb.  273,  ed.  2. 
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personal  estate  (c) ;  but  ordinary  repsdrs  may  be  made  at  the  expense 
of  the  personal  estate  (c). 

Where  land  of  a  lunatic  is  sold  oompulsorily,  as  in  a  partition  Conversion. 
suit,  the  proceeds  are  real  estate  (d). 

Bepairs  and  improvements  on  the  estate  of  a  lunatic  tenant  in  Repairs. 
tail  will  not  be  made  out  of  his  personal  estate ;  but  the  amount 
required  will  be  raised  by  mortgage  or  sale  of  the  settled  estate  {e). 

A  lunatic  may  be  made  a  bankrupt  (/). 

The  Master  in  Lunacy  is  at  liberty,  toithout  special  order,  to  receive 
any  proposal,  or  conduct  any  inquiry,  respecting  the  person  or  pro- 
perty of  any  limatic,  and  may  report  thereon  as  he  shall  see  &t{g). 

If  the  personal  estate  of  an  infant  be  applied  in  payment  of  his 
mortgage  debt,  the  debt  will  be  kept  alive  as  personal  estate  (A). 

In  the  case  of  a  lunatic  mortgagor  who  was  tenant  in  tail  with- 
out issue,  with  the  immediate  reversion  in  fee,  the  land  was  sold 
under  1  Will.  IV.  c.  65,  for  payment  of  his  debts,  and  his  com- 
mittee was  ordered  to  suffer  a  recovery  on  his  behalf  (i). 

Where  a  lunatic  is  party  to  a  lease  or  other  deed,  the  execution  Execution  of 
is  valid  if  the  committees  sign  and  seal  in  their  own  names  {k). 

Allowances  out  of  surplus  income  of  a  lunatic  tenant  for  life  AUowanoeto 

t  T_  JJ.A1  "J  •     1.  •!   1.  •       1    •  1  p  remainder- 

have  been  made  to  the  remamderman  m  tail,  bemg  heir  and  one  of  nian. 

the  next  of  kin,  he  charging  the  entail  with  the  sums  paid,  in 

favour  of  the  personal  estate  (/). 

A  committee  (a  brother)  to  whom  an  allowance  is  made  without  Mortgage  of 

11.1 1  fV\Xf  ATI  fifl 

account,  cannot  mortgage  the  allowance  (m),  but  the  debts  properly 
incurred  by  the  committee  in  keeping  up  the  limatic's  establishment 
wiU  be  paid  out  of  the  arrears  {m). 

Where  it  appears  to  be  for  the  benefit  of  a  lunatic  that  he  should 
be  made  bankrupt,  the  Court  will  give  leave  to  the  committee,  in 
the  name  of  the  lunatic,  to  file  a  declaration  of  insolvency,  or  to 
present  a  bankruptcy  petition  under  the  Bankruptcy  Act,  1883, 

8,  4  (f)  (»). 

t 

(c)  Se  ffarrit,  Shelf.  Lnn.  276,  ed.  2;  Friee,   9  Mod.  221  ;   per  Lord  Eldon, 

TTM  T.  Tmr,  Beat.  266.  £xp.  Fhillips,  19  Yes.  122 ;  see  Chambers 

{d)  Be  Barker,  n  Ch.D,  241  fC,  A.  on  Infancy,    665,    &c.,    and   see    inf, 

(e)  Be  Gist,  5  Ch.  D.  881,  0.  A.  p.  716. 

(/)  £xp,  Cahen,  10  Ch.  D.  183,  C.  A. ;  (i)  Re  Brand,  1  My.  &  K.  150. 

Be  Lee,  23  Ch.  D.  216,  C.  A.  \k)  Lawrie   v.   Lees,   7  App.  C.  19  ; 

(y)  liiin.  Ord.  XXXVII.,  XXXVIII.  affirming  14  Ch.  D.  249. 
10  Feb.  1883.    As  to  the  mode  of  raising  (/)  Be  Sparrow,  20  Ch.  D.  320,  C.  A. 

money  by  mortgage  of  a  lunatic's  estate,  (m)  Be  Weld,  20  Ch.  D.  451,  C.  A. 

see  lion.  Ord.  XCV.  \n)  Be  James,  12  Q.  B.  D.  332. 

(h)  Per   Lord   Hardwicke,    Leys   y. 
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(1.)  Farms  of  mortgage. 

In  its  commencement,  the  form  of  the  mortgage  security  was 
simple.     The  old  mortuum  vadium  has  been  already  described  (a). 
The  mortgage,  which  supplanted  it,  has  been  shown  (6)  to  have 
been  a  feoffment,  with  a  condition  contained  in  the  same  deed,  or 
sometimes  in  a  separate  deed  of  defeasance  (executed  at  the  same 
time),  to  be  void  on  payment  of  a  given  sum,  at  a  given  time.    On 
performance  of  the  condition,  the  mortgagor,  as  before  shown  (r), 
was  restored  to  his  old  estate,  paramount  to  all  the  charges  and 
incumbrances  of  the  feoffee. 
Conveyance         The  mortgage  by  way  of  absolute  conveyance,  with  the  clause  of 
defeasance.      redemption  in  a  separate  deed  of  defeasance,  being  liable  to  be 
made  the  means  of  fraud,  was  much  discountenanced  by  the 
Courts  (flf) ;  the  defeasance  may  be  lost,  and  then  an  absolute  con- 
veyance is  set  up.     The  great  objection  to  this  form  of  mortgage 
was,  that  the  estate  might  be  conveyed  to  a  bond  fide  purchaser 
without  notice ;  in  which  case  the  right  to  redeem  would  be  wholly 

(a)  Sup.  p,  7,  {d)  Cotierell  v.  JPurehtue,  Gas.  t.  Talb. 

(4)  Svp.  p.  8.  61 ;  Baker  v.  TFind,  1  Vee.  S.  160, 

(c)  Sup,  p.  9. 
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defeated,  and  the  mortgagor  be  left  to  his  remedy  against  the 
mortgagee  for  the  fraud.  In  consequence  of  the  discouragement  it 
zeoeiyedy  this  mode  of  mortgage  has  become  almost  obsolete. 

In  some  instances  the  mortgage  was  effected  by  a  demise  and  l>6inifle  and 
redemise ;  that  is,  the  mortgagor  demised  the  lands  to  the  mort- 
gagee for  a  long  term  of  years  at  a  pepper-com  rent,  and  then  the 
mortgagee  redemised  them  at  a  pecuniary  rent,  which  covered  the 
interest  of  the  money  lent,  and  there  was  a  condition  in  the  original 
demise  that,  on  payment  of  the  mortgage  debt  and  interest  by  a 
given  day,  the  original  term  should  be  at  an  end ;  upon  which  the 
derivatiYe  term  would  also  cease.  This  mode  of  mortgage  is  also 
nearly  obsolete ;  but  if  an  estate  be  in  hand,  and  there  is  a  wish  to 
obtain  a  power  of  distress  for  payment  of  the  interest  of  the  mort- 
gage debt,  an  underlease  might  still  be  advantageously  resorted  to. 
It  would,  however,  it  is  apprehended,  require  the  duty  to  be  paid 
as  on  a  botid  fide  lease.  Instead  of  an  underlease,  a  practice  in 
0ome  cases  prevails  of  conveying  the  lands  to  a  trustee  in  fee,  with  Convoyanoe  to 
a  proviso  authorising  him  to  distrain  on  the  lands  in  the  mort-  power  of 
gagor's  possession,  in  case  the  interest  shall  be  in  airearfor  a  given 
time,  with  a  further  declaration  appointing  the  trustee  receiver 
during  the  time  the  lands  shall  be  in  lease.  Or  the  mortgagor 
may  give  a  power  of  attorney  to  confess  judgment  in  ejectment  in 
case  the  interest  shall  be  in  arrear,  with  a  covenant  to  appoint  such 
person  a  receiver  as  the  mortgagee  shcJl  name,  in  ease  the  landB 
diall  be  let. 

Mortgages  of  freeholds,  in  modem  practice,  are  either  in  fee  or  Form  of 
for  such  other  interest  as  the  mortgagor  has  in  the  lands,  or  by  mortgage. 
demise  for  a  long  term  of  years,  attended  with  a  condition  in  the 
same  deed,  that,  if  the  principal  and  interest  be  paid  within  a  given 
time,  the  lands  shall  be  reconveyed ;  or  that  the  deeds  of  mortgage 
ahall  be  void,  or  that  the  term  shall  cease  and  determine.  It  has  been 
already  said,  that  if  the  former  be  the  wording  of  the  proviso,  and 
the  money  be  actually  paid  within  the  limited  time,  a  reconveyance 
will  nevertheless  be  necessary ;  but  if  the  latter  be  the  form,  then 
on  payment  of  the  money  within  the  period  mentioned  in  the  con- 
dition, the  estate  of  the  mortgagee  will  ip%o  facto  determine.  If  Mortgage  by 
the  mortgage  be  by  term  of  years,  a  covenant  is  usually  inserted  on 
the  part  of  the  mortgagor,  that  after  default  made,  he  or  his  heirs 
will,  at  his  own  cost,  do  all  lawful  acts  for  confirming  the  term,  or 
if  required,  for  conveying  the  reversion  in  fee  to  such  persons 
the  mortgagee,  his  executors,  administrators,  or  assigns  shall 

r2 
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direct ;  for  otherwise,  the  mortgagee  would,  on  foreclosure,  ohtain 

a  chattel  interest  only,  and  not  the  fee.    The  benefit  resulting 

from  the  mortgage  being,  in  the  first  instance,  for  a  term  of  years, 

Gompariaon     and  not  in  fee,  is  that  the  security  and  debt  devolve  together ;  but, 

pge  for  term  if  the  mortgage  be  in  fee,  the  land  descended  to  the  heir  as  a 

^  ^'  trustee  for  the  executor,  and  the  debt  vested  in  the  executor,  which, 

in  case  of  the  infancy  or  absence  of  the  heir,  created  inconvenience ; 

and  in  a  case  in  Ireland  (e),  Lord  Bedesdale  said  he  remembered 

a  case  in  which  the  Court  restrained  the  executor  of  the  mortgagee 

from  proceeding  at  law  to  compel  payment  of  the  debt  on  the  bond, 

because  the  concurrence  of  the  heir  of  the  mortgagee  in  a  reconveyance 

could  not  be  obtained,  and  the  money  was  ordered  into  Court  until 

the  executor  could  find  the  heir. 

This  inconvenience  was  remedied  by  s.  4  of  a  late  Act  (/),  which 
enabled  the  personal  representative  of  a  mortgagee,  on  being  paid, 
to  reconvey  the  legal  fee.  This  s.  4  has  been  repealed  by  the 
Conv.  Act,  Conveyancing  Act,  1881  (^),  in  cases  of  deaths  after  the  com- 
mencement of  the  last-mentioned  Act.  By  s.  30  of  that  Act  an 
estate  or  interest  of  inheritance,  or  limited  to  the  heir  as  special 
occupant,  in  any  hereditaments  vested  in  a  sole  mortgage,  devolves 
on  his  personal  representative. 
Difladvantage      j^  disadvantage  of  a  mortgage  for  a  term  is,  that  the  mort- 

01  mortflraflTO  «-'  v? 

of  term.  gagee,  unless  by  special  stipulation,  is  not  entitled  to  the  custody 

of  the  title  deeds  (A).    In  modem  practice,  mortgages  for  a  term 
are  almost  universally  abandoned  [h). 

In  a  case  where  a  tenant  for  life  of  the  entire  estate  and  the 
remainderman,  who  was  considered  to  be  entitled  to  a  moiety, 
joined  in  mortgaging  "  the  undivided  moiety  of  the  remainder^* 
man,"  and  the  share  of  the  remainderman  was  only  a  fifth,  it  was 
held  that  only  one-fifth  of  the  interest  of  the  tenant  for  life 
passed,  though  the  mortgage  was  intended  to  secure  in  part  a  debt 
due  from  both  the  mortgagors  {i), 
Contributorj  A  modc  of  mortgage  has  been  suggested,  in  oases  where  two 
mo  gagees.  p^pg^j^g  ^pg  advancing  money  at  the  same  time  on  one  estate,  and 
it  is  not  wished  to  give  preference  to  either,  and  each  is  desirous 
of  having  a  lien  on  the  whole  estate,  and  yet  of  avoiding  the  inter- 
vention of  a  mutual  trustee,  viz.,  by  limiting  one  moiety  of  the  estate 

(e)  Sehoole  and  Wife  T.  Sail,  1  Sch.  &  (A)  2  Day.  Cony.  1008,  ed.  3 ;  460, 

Lef.  176.  ed.  4. 

(/)  37  &  38  Vict.  0.  78.  (i)  Grievuon  y.  Kirsopp,  5  Beay.  283. 
(^)  44  &  46  Vict.  c.  41. 
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to  one  mortgagee  for  a  long  term  of  years,  with  remainder  to  the  Ckmtaibntory 

other  mortgagee  in  fee,  and  the  other  moiety  vke  versL    Thus,  ^^  fi^fi^®®^- 

each  mortgagee  is  first  mortgagee  for  a  long  term  of  years  of  one 

moiety  and  second  mortgagee  in  fee  of  the  other  moiety.    Several 

conditions  for  redemption  are  inserted,  "with  several  covenants  for 

title  with  each  mortgagee.     If  money  is  to  be  lent  on  mortgage  in 

distinct  sums  by  different  mortgagees,  or  sets  of  mortgagees,  who 

are  to  be  paid  pari  pmsu^  the  object  may  be  effected  by  conveying 

the  land  to  all  the  mortgagees,  with  a  proviso  for  redemption  on 

payment  of  the  mortgage  debts  and  interest  to  the  several  lenders, 

the  mortgagor  covenanting  separately  with  the  different  mortgagees 

for  payment  of  their  respective  debts  and  interest ;  but  it  is  usual 

to  make  the  mortgage  to  trustees  for  the  entire  sum,  the  interest 

of  the  several  lenders  being  ascertcdned  either  by  a  separate  deed 

or  on  the  face  of  the  mortgage  {k). 


(2.)  Covenants  for  title. 

The  mortgage  deed  contains  covenants  for  title,  which,  in  their 
general  character,  are  the  same  as  those  in  purchase  deeds,  differing 
only  in  their  comprehensiveness  (m). 

As  to  the  operation  of  covenants  for  title,  absolute  or  qualified, 

see  (n). 

These  covenants  are  entered  into  with  the  mortgagee,  his  heirs 
and  assigns,  and  run  with  the  land.  They  tu:e  obviously  of  very 
little  use  during  the  continuance  of  the  mortgage ;  as  the  mort- 
gagee, by  bringing  an  action  on  them,  could  only  recover  his 
mortgage  money,  and  that  he  could  more  easily  obtain  by  suing  on 
the  covenant  for  the  payment  of  the  money.  But  the  covenants 
for  title  become  valuable  after  a  foreclosure  or  sale,  as  they  then 
stand  in  lieu  of  the  common  covenants  for  title  contained  in  pur- 
chase deeds,  and  are,  indeed,  the  more  valuable  on  account  of  their 
being  absolute,  instead  of  qualified  (o). 

The  covenant  for  quiet  enjoyment  is  made  to  commence,  in  point  Covenant 
of  operation,  after  default  in  payment  of  the  mortgage  money  on  enjoyment. 
the  day  appointed  in  the  proviso  for  redemption ;  but  this  form  of 

(*)  2  Day.  OonT.  941,  ed.  3;  386,  ed.  4.  (»)  Thackeray  v.  Wood,  6  N.  R.  306 ; 

{m)  1   Day.   OonT.    116;    2  t*.   668,       13  W.  R.  996;  Sug.  V.  &  P.  600—9, 
ed.  3;  110,  ed.  4.  ed.  14. 

(o)  2Dav.  Conv.  668,  ed.  3;  110,  ed.  4. 


i-s^ 
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C:^-! hzi  iLzi  io  rtzl  if,  ifc. 


to  call  in  tlie  mutgage 
ELCCiej  Lef  ire  a  £x£d  tizne,  if  eeztain  iri>talTimita  are  paid.  JS^ 
^izet  defxzilt,  an  i£staliz.<eiit  £3  aeoepied,  this  is  not  a  waiver  of  the 
trwicf.    ^  ;  4iffr-i^,  if  tie  eoi=ts  hare  been  paid  (4).    See  as  to  this 

Hiere  is  often  a  coTcT^Ai-.t  fyr  payment  by  instalments,  idth  a 
pTOTisO  th.1t,  in  defaTilt  ci  regiilar  payment,  the  credited  shall  be 
at  IT'jeitT  to  s-jie  at  onee  f  :r  his  wh:le  debt  m).  When  mines  fonn 
the  subject  of  a  mortgage,  it  will  frequently  be  a  proper  arrange- 
ment for  the  money  to  be  paid  off  by  instalments.  In  this  way, 
the  mortgagor  will  hare  the  advantage  of  paying  off  the  debt  ont 
of  the  profits  of  the  mines,  while  the  mortgagee  will  be  protected 
against  the  exhaustion  of  the  seconty  without  the  corresponding 
redaction  of  the  debt  (-r). 


lojmraiice. 


Joint 
itMurancc. 


(4.)  Insurance  against  fire. 

In  well-drawn  mortgages,  where  the  nature  of  the  property  is 
such  as  to  require  insurance,  there  are  not  only  covenants  by  the 
mortgagor  inserted  for  that  purpose,  but  also  a  clause  empowering 
the  mortgagee  to  insure  in  case  of  default  by  the  mortgagor,  and 
to  charge  the  latter  and  the  mortgaged  property  with  the  premiums 
and  interest  (y).  This  clause  is  important,  as  if  the  mortgage 
contains  no  stipulation  to  that  effect,  the  mortgagee  will  not  be 
entitled  to  tack  the  premiums  against  a  second  mortgagee  {z).  If 
the  mortgagor  and  mortgagee  effect  a  joint  insurance  on  the  mort- 


{p)  Doc  y.  Lightfoot,  8  M.  &  W.  653. 

(7)  2  Dav.  Conv.  660,  ©d.  3;  111,  ed.  4. 

(r)  Keene  v.  Biaeoe^  8  Ch.  D.  201, 
Fry,  J.  See  Coxcdry  v.  Lay,  1  GiflP. 
316. 

(#)  Lnngridge  v.  Paynes  2  Jo.  &  H. 
423,  observed  upon,  8  Oh.  D.  201. 


(0  2  Dav.  Conv.  593,  ed.  3 ;  49,  ed.  4. 
(w)  See  stij).  p.  23. 

(x)  2  Dav.  Conv.   1015,  ed.  3;  433, 
ed.  4. 

(y)  lb.  608. 

(«)  See  inf.  p.  876. 
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gaged  estate,  the  mortgagee  paying  the  premiums,  and  the  pre- 
mises being  destroyed  by  fire,  the  mortgagor's  assignees  procure 
payment  from  the  company,  they  will  be  ordered  to  pay  the  insur- 
ance money  into  Court,  though  they  have  already  paid  it  to  the 
account  in  bankruptcy,  there  being  no  right  in  one  of  the  parties, 
in  respect  of  a  joint  security,  to  apply  the  produce,  irrespective  of 
the  claims  of  the  other  party  (a). 

A  policy  of  insurance  against  fire,  being  a  strictly  personal  con- 
tract for  the  indemnity  of  the  assured,  is  not  assignable  without 
the  consent  of  the  insurance  office,  which  is  usually  procured  either 
by  an  indorsement  on  the  policy,  or  an  entry  in  the  books  of  the 
office  (ft).  The  question  whether  such  assignment  vested  the  right 
of  action  at  law  in  the  assignee  has  become  of  no  moment  since 
the  Jud.  Acts.  In  the  case  of  a  mortgage  of  property  insured 
under  an  existing  policy,  the  benefit  of  the  policy  would,  even 
without  express  stipulation,  pass  to  the  mortgagee  with  the  pro- 
perty insured  (c).  A  different  principle  applies  when  the  policy  is 
subsequent  to  the  mortgage,  and  there  is  no  covenant  by  the 
mortgagor  that  the  policy  moneys  shall  be  applied  in  payment  of 
the  mortgage  {d).  The  mortgagor  has  no  equity  to  be  repaid 
out  of  the  produce  of  the  policy  money  expended  by  him 
about  the  rebuilding  of  the  property,  the  expenditure  being 
voluntary  (<?). 

A  fire  insurance  is  only  an  indemnity,  and  if  the  insured  receives  Indemnity, 
compensation  &om  other  sources  the  insurer  is  entitled  to  recover 
it  (/).     But  where  a  mortgagee  insures  generally  without  any 
contract  with  the  mortgagor,  he  can  recover  against  the  insurance 
company,  and  also  recover  his  debt  {g). 

As  to  the  power  to  insure  given  by  Lord  Oranworth's  Act, 
see  (A),  and  also  by  the  Conveyancing  Act,  1881,  see  iw/>  P«  285. 

The  oases  which  decide  that  a  policy  against  fire  by  a  vendor  is, 
in  the  absence  of  contract,  avoided  for  want  of  interest  (t),  and  that 


(a)  Moffert  t.  Qrazehrook,  12  Sim.  657.  Co,  y.  London^  ^e.  Co,  5  Gh.  D.  669. 

(h)  Dowdw.  on  Ins.  408;  2  Day.  Cony.  (^)  King  y.   State  Mutual^  ^e»  Co,  7 

69Sy  ed.  3 ;  63,  ed.  4.  Cnah.  Maas.  1 ;  Suffolk  Fire  Int.  Co.  y. 

{c)  (rarden  y.  Ingram^  23  L.  J.  Ch.  £oyden,  9  AU.  Mass.  123 ;  and  eee  Cat" 

478.  teilain  y.  Pretton,  8  Q.  B.  D.  613,  re- 

(d)  Leu  y.  IFhiteley,  2  Eq.  143,  V.  G.  yersed  11  ibid.  380,  G.  A. 

Eindenlej.  (h)  23  &  24  Yiot.  c.  146,  s.  11. 

(/)  Darren  r.  ^n^^i^,  6Q.B.D.  660;  (0  FooU  y.   Adatne,  4  K.  R.  9;   12 

29  W.  B.  66,  following  iV.  BrUam^  ie.  W.  B.  683. 


i_ 
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a  tenant  is  not  entitled  to  the  landlord's  insoranee  effected  after 
the  lease  (A-),  may  he  thought  not  to  apply  as  between  mortgagor 
and  mortgagee  (/). 


Terms 
attendant. 


Outstanding 
tenna. 


(5.)  Assignment  of  outstanding  terms. 

It  was  a  common  practice  to  keep  on  foot  long  terms  of  years, 
after  the  original  purposes  of  their  creation  had  been  satisfied,  and 
on  every  mortgage  of  the  inheritance,  to  assign  them  to  a  trustee 
for  the  mortgagee's  protection  (w).  The  assignment  of  satisfied 
terms,  however,  is  now  rendered  impracticable  by  8  &  9  Vict.  o. 
112,  which  has  consequently  deprived  the  mortgagee  of  a  valuable 
means  of  protection  against  incumbrances  (n).  The  mortgagee, 
however,  ehould  not  dispense  with  the  assignment  of  a  term  on  the 
occasion  of  a  mortgage,  unless  he  has  the  surest  ground  for  con- 
cluding that  the  term  is  satisfied  within  the  meaning  of  the  Act 
prior  to  his  mortgage  (o).  The  Act  only  extends  to  freeholds, 
and  such  customary  lands  as  will  pass  by  deed,  or  deed  and  admit- 
tance, and  not  by  siurrender  {p) ;  it  consequently  does  not  affect  a 
term  created  by  sub-demise. 


(6.)  Collateral  securities. 

Collateral  securities  may  properly  be  prepared  by  separate  deeds, 
in  order  to  avoid  mixing  up  in  one  deed  the  title  to  separate  pro- 
perties. The  title  to  the  freehold  is  kept  distinct  from  the  dealings 
connected  with  the  subject-matter  of  the  collateral  security.  A 
good  deal  of  discrimination,  however,  is  required  to  determine 
when  separate  deeds  should  be  taken  (7). 


(7.)  Delivery  of  title  deeds. 

Although  the  title  deeds  follow  the  legal  estate,  and  the  mort- 
gagee may  sue  for  them  (r),  yet  upon  completion  of  the  transaction, 


{k)  Leeds  y.  Cheetham,  1  Sim.  146; 
Zkft  V.  Dennis,  1  E.  &  E.  474  ;  5  Jur. 
N.  S.  727. 

(/)  2  Day.  Conv.  601,  ed.  8 ;  66,  ed.  4. 

(m)  Shaw  ▼.  Johnson,  1  Dr.  &  Sm. 
412 ;  7  Jur.  N.  S.  1005 ;  Sug.  R.  P.  St. 
2S2,  note,  ed.  2 ;  Plant  v.  Taylor,  7  H. 
&  N.  211 ;  8  Jur.  K.  S.  140 ;  Owen  y.  0. 
3  H*  &  G.  88. 


(ft)  Sug.  Real  Prop.  Stat.  277,  ed.  2  ; 
Shaw  Y.  Johnson,  sup. 

(0)  Dos  Y.  Friee,  16  M.  &  W.  603  ; 
Doe  Y.  Jones,  13  Jur.  824. 

{p)  See  8.  3. 

(V)  2  Day.  Cory.  1069  n.  ed.  3 ;  632,. 
ed.  4. 

(r)  Inf,  p.  340. 
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the  mortgagee  Bhould  be  careful  to  have  all  of  them  delivered  to 
him,  and  the  neglect  of  such  precaution  will  be  hereafter  con- 
sidered («). 

(8.)  Statutory  mortgage. 

Under  the  Conveyancing  and  Law  of  Property  Act,  1881  (^),  ^™/^^ 
hy  s.  26,  sub-s.  (1),  a  mortgage  of  freehold  or  leasehold  land  may  mortgage  in 
he  made  by  a  deed  expressed  to  be  made  by  way  of  statutory 
mortgage,  being  in  the  form  given  in  Part  I.  of  the  Third 
Schedule  to  the  Act,  with  such  variations  and  additions,  if  any,  as 
circumstances  may  require,  and  the  provisions  of  this  section  shall 
apply  thereto. 

By  8ub-8.  (2),  there   shall  be  deemed   to  be  included,   and 
there  shall  by  virtue  of  the  Act  be  implied,  in  the  mortgage 
deed- 
First,  a  covenant  with  the  mortgagee  by  the  person  expressed 
therein  to  convey  as  mortgagor  to  the  effect  following  (namely) : 

That  the  mortgagor  will,  on  the  stated  day,  pay  to  the  mortgagee 
the  stated  mortgage  money,  with  interest  thereon  in  the  mean- 
time, at  the  stated  rate,  and  will  thereafter,  if  and  as  long  as 
the  mortgage  money  or  any  part  thereof  remains  unpaid,  pay 
to  the  mortgagee  interest  thereon,  or  on  the  unpaid  part  thereof, 
at  the  stated  rate,  by  equal  half-yearly  payments,  the  first  thereof 
to  be  made  at  the  end  of  six  calendar  months  from  the  day  stated 
for  payment  of  the  mortgage  money. 

Secondly,  a  proviso  to  the  effect  following  (namely) : 
That  if  the  mortgagor,  on  the  stated  day,  pays  to  the  mort- 
gagee the  stated  mortgage  money,  with  interest  thereon  in 
the  meantime,  at  the  stated  rate,  the  mortgagee  at  any  time 
thereafter,  at  the  request  and  cost  of  the  mortgagor,  shall  re- 
convey  the  mortgaged  property  to  the  mortgagor,  or  as  he  shall 
direct. 

By  B.  27,  Bub-s.  (1),  a  transfer  of  a  statutory  mortgage  may  be  Forma  of 
made  by  a  deed  expressed  to  be  made  by  way  of  statutory  transfer  tran^OTof 
of  mortgage,  being  in  such  one  of  the  three  forms  (A.)  and  (B.)  J^he^LeT  ^ 
and  (0.)  given  in  Part  II.  of  the  Third  Schedule  to  the  Act  as 
may  be  appropriate  to  the  case,  with  such  variations  and  additions, 
if  any,  as  circumstanoes  may  require,  and  the  provisions  of  this 
flection  shall  apply  thereto. 

{$)  Inf.  pp.  840,  848.  (/)  44  &  46  Yiot.  o.  41. 
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Implied 
oovenanta, 
joint  and 
aeyeral. 


By  sa1)-s.  (2),  in  whichever  of  those  three  foims  the  deed  of 
transfer  is  made,  it  shall  have  effect  as  follows  (namely)  : 

(i.)  There  shall  hecome  Tested  in  the  person  to  whom  the 
henefit  of  the  mortgage  is  expressed  to  he  transf erred,  who,  with 
his  execntorSy  administrators,  and  assigns,  is  hereafter  in  this 
section  designated  the  transferee,  the  right  to  demand,  sue  for, 
recover,  and  give  receipts  for  the  mortgage  money,  or  the  unpaid 
part  thereof,  and  the  interest  then  due,  if  any,  and  thenceforth 
to  heoome  due  thereon,  and  the  henefit  of  all  securities  for  the 
same,  and  the  henefit  of  and  the  right  to  sue  on  all  covenants 
with  the  mortgagee,  and  the  right  to  exercise  all  powers  of  the 
mortgagee : 

(iL)  All  the  estate  and  interest,  subject  to  redemption,  of  the 
mortgagee  in  the  mortgaged  land  shall  vest  in  the  transferee, 
subject  to  redemption. 

By  sub-s.  (3),  if  the  deed  of  transfer  is  made  in  the  form  (B.), 
there  shall  also  be  deemed  to  be  included,  and  there  shall  by  virtue 
of  the  Act  bo  implied  therein,  a  covenant  with  the  transferee  by 
the  person  expressed  to  join  therein  as  covenantor  to  the  effect 
following  (namely)  : 

That  the  covenantor  will,  on  the  next  of  the  days  by  the 
mortgage  deed  fixed  for  payment  of  interest,  pay  to  the  trans- 
feree the  stated  mortgage  money,  or  so  much  thereof  as  then 
remains  unpaid,  with  interest  thereon,  or  on  the  unpaid  part 
thereof,  in  the  meantime,  at  the  rate  stated  in  the  mortgage 
deed;  and  will  thereafter,  as  long  as  the  mortgage  money,  or 
any  part  thereof,  remains  unpaid,  pay  to  the  transferee  interest 
on  that  sum,  or  the  unpaid  part  thereof,  at  the  same  rate,  on 
the  successive  days  by  the  mortgage  deed  fixed  for  payment  of 
interest. 

By  sub-s.  4,  if  the  deed  of  transfer  is  made  in  the  form  (C),  it 
shall,  by  virtue  of  the  Act,  operate  not  only  as  a  statutory  transfer 
of  mortgage,  but  also  as  a  statutory  mortgage,  and  the  provisions 
of  this  section  shall  have  effect  in  relation  thereto,  accordingly ; 
but  it  shall  not  be  liable  to  any  increased  stamp  duty  by  reason 
only  of  it  being  designated  a  mortgage. 

By  s.  28,  in  a  deed  of  statutory  mortgage,  or  of  statutory 
transfer  of  mortgage,  where  more  persons  than  one  are  expiessed 
to  convey  as  mortgagors,  or  to  join  as  covenantors,  the  implied 
covenant  on  their  part  shall  be  deemed  to  be  a  joint  and  several 
covenant  by  them ;  and  where  there  are  more  mortgagees  or  more 
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transferees  than  one,  the  implied  coyenant  with  them  shall  be 
deemed  to  be  a  eovenant  with  them  jointly,  unless  the  amount 
seonred  is  expressed  to  be  secured  to  them  in  shares  or  distinct 
Bums,  in  which  latter  case  the  implied  coyenant  with  them  shall  be 
deemed  to  be  a  coyenant  with  each  seyerally  in  respect  of  the  share 
or  distinct  sum  secured  to  him. 

By  B.  29,  a  re-conyeyance  of  a  statutory  mortgage  may  be  Form  of  re- 
made by  a  deed  expressed  to  be  made  by  way  of  statutory  re-  of  statutory 
conyeyanoe  of  mortgage,  being  in  the  form  giyen  in  Part  III.  of  ^h^fr  ^ 
the  Third  Schedule  to  this  Act,  with  such  yariations  and  additions, 
if  any,  as  circumstances  may  require. 


(9.)  Covenants  for  title  under  the  Conveyancing  and  Law  of  Property 

Act,  1881. 

"Under  the  Conyeyancing  and  Law  of  Property  Act,  1881  {u)y  Mortoageby 
in  a  conyeyance  by  way  of  mortgage  by  a  beneficial  owner,  there  owner. 
are  deemed  to  be  included  coyenants  for  a  right  to  conyey,  for 
quiet  enjoyment,  for  freedom  from  incumbrance,  and  for  further 
assurance.    The  exact  form  of  the  coyenants  is  set  forth  at  length 
in  the  section. 

In  any  conyeyance,  a  coyenant  against  incumbrances,  in  the  Onoonyey- 
terms  set  forth  in  the  section,  is  deemed  to  be  included  by  eyery  ^S»e^or 
person  who  oonyeys  and  is  expressed  to  conyey  as  trustee  or  mort-  "^<>^8^g«®- 
gagee,  or  as  personal  representatiye  of  a  deceased  person,  or  as 
committee  of  a  limatic  so  found  by  inquisition,  or  under  an  order 
of  the  Court,  which  coyenant  shall  be  deemed  to  extend  to  eyery 
such  person's  own  acts  only  {x). 

Where  in  a  conyeyance  it  is  expressed  that  by  direction  of  a 
person  expressed  to  direct  as  beneficial  owner  another  person  con- 
veys, then,  within  this  section,  the  person  giying  the  direction, 
whether  he  conyeys  and  is  expressed  to  conyey  as  beneficial  owner 
or  not,  shall  be  deemed  to  conyey  and  to  be  expressed  to  conyey  as 
beneficial  owner  the  subject-matter  so  conyeyed  by  his  direction ; 
and  a  coyenant  on  his  part  shall  be  implied  accordingly. 

Where  a  wife  conyeys  and  is  expressed  to  conyey  as  beneficial 
owner,  and  the  husband  also  conyeys  and  is  expressed  to  conyey  as 
beneficial  owner,  then,  within  this  section,  the  wife  shall  be  deemed 
to  convey  and  to  be  expressed  to  convey  by  direction  of  the  husband. 


(«f)  44  ft  45  Yiot  0.  41,  b.  7  (C).  {x)  The  6«m9  sect,  (F). 
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as  beneficial  owner ;  and,  in  addition  to  the  covenant  implied  on  the 
part  of  the  wife,  there  shall  also  be  implied,  first,  a  coyenant  on 
the  part  of  the  husband  as  the  person  giving  that  direction,  and 
secondly,  a  covenant  on  the  part  of  the  husband  in  the  same  terms 
as  the  covenant  implied  on  the  part  of  the  wife. 

Where  in  a  conveyance  a  person  conveying  is  not  expressed  to 
convey  as  beneficial  owner,  or  as  settlor,  or  as  trustee,  or  as  mort- 
gagee, or  as  personal  representative  of  a  deceased  person,  or  as 
committee  of  a  lunatic  so  found  by  inquisition,  or  under  an  order 
of  the  Court,  or  by  direction  of  a  person  as  benefidal  owner,  no 
covenant  on  the  part  of  the  person  conveying  shall  be,  by  virtue  of 
this  section,  implied  in  the  conveyance. 

In  this  section  a  conveyance  includes  a  deed  conferring  the  right 
to  admittance  to  copyhold  or  customary  land,  but  does  not  include 
a  demise  by  way  of  lease  at  a  rent,  or  any  customary  assurance, 
other  than  a  deed,  conferring  the  right  to  admittance  to  copyhold 
or  customary  land. 

The  benefit  of  a  covenant  implied  as  aforesaid  shall  be  annexed 
and  incident  to,  and  shall  go  with,  the  estate  or  interest  of  the 
implied  covenantee,  and  shall  be  capable  of  being  enforced  by 
every  person  in  whom  that  estate  or  interest  Lb,  for  the  whold  or 
any  part  thereof,  from  time  to  time  vested. 

A  covenant  implied  as  aforesaid  may  be  varied  or  extended  by 
deed,  and,  as  so  varied  or  extended,  shall,  as  far  as  may  be,  operate 
in  the  lite  manner,  and  with  aU  the  like  incidents,  effects,  and 
consequences,  as  if  such  variations  or  extensions  were  directed  in 
this  section  to  be  implied. 

This  section  applies  only  to  conveyances  made  after  the  com- 
mencement of  the  Act. 


253 


CHAPTER  XXV. 

MORTGAGE   OF   COPYHOLDS. 
Sect.  Page 

1.  Form  of  mortgage 253 
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5.  Payment  of  fines  and  other  matters     ....  256 

6.  Conditional  surrender  to  uses  as  mortgagee  appoints  .     .  258 
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9.  Presentment  and  other  matters 260 

10.  Covenant  to  surrender 261 

11.  Insurance  of  livesy  8fc ib. 

12.  Enfranchisement .      ib, 

(1.)  Form  of  mortgage. 

Mortgages  of  oopjholds,  on  account  of  the  peculiar  nature  of 
the  tenure,  retain  in  general  their  primitive  form.  They  usually 
consist  of  a  conditional  surrender  in  the  manor  Court  by  the  mort- 
gagor to  the  mortgagee  and  his  heirs.  By  the  condition,  the  sur- 
render is  made  void  on  payment  by  the  mortgagor,  &o.,  of  principal 
and  interest  to  the  mortgagee,  &c.,  on  a  given  day ;  the  condition 
is  entered  on  the  rolls,  and  immediately  follows  the  surrender. 
The  condition  may,  however,  be  contained  in  a  separate  deed  of  Separate  deed 
defeasance,  of  even  date  with  the  surrender ;  but,  as  remarked  by  defeasance. 
Mr.  Watkins  (a),  this  mode  should  never  be  resorted  to  when  it 
can  be  avoided ;  for  the  defeasance  may  be  lost,  and  then,  as  the 
surrender  is  absolute  on  the  rolls,  the  proof  of  the  condition  may 
be  difficult;  and  besides,  the  title  to  the  lands  should  always 
appear  on  the  records  of  the  manor;  and,  therefore,  even  if  a 
separate  deed  of  defeasance  be  executed,  it  should  be  always 
entered  on  the  rolls. 

(a)  1  Watk.  Cop.  116. 
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Another  important  reason  against  having  an  absolute  surrender 
"with  a  separate  deed  of  defeasance  formerly  existed,  viz.,  that  if 
the  mortgagee  died  without  an  heir,  the  lord  of  the  manor  might 
haye  entered  for  the  escheat,  inasmuch  as  he  had  no  notice  of  the 
condition  on  his  Court  rolls  (b).  But  if  the  lord  had  notice  of  the 
condition  for  redemption,  or  of  any  trusts,  although  only  referred 
to  as  subsisting  in  a  separate  deed,  he  was  bound;  and  if  the 
trusts  were  by  way  of  mortgage  security,  the  mortgagor  was 
entitled  to  re-admittance  on  payment  of  the  debt  (c). 

The  legal  rights  of  the  lord  claiming  by  way  of  escheat,  in  de- 
fault of  heirs  or  forfeiture,  are,  however,  now  placed  under  the 
control  of  the  Ch.  Div.,  for  the  benefit  of  the  parties  beneficially 
entitled,  by  4  &  5  Will.  IV.  c.  23,  and  13  &  14  Vict.  c.  60,  ss.  15 
&  46,  as  before  noticed  (d) ;  so  that  there  is  little  or  no  risk  of 
either  mortgagor  or  mortgagee  being  prejudiced  by  the  escheat  or 
forfeiture  of  the  other's  tenancy. 

If  a  copyhold  is  devised  charged  with  a  sum  of  money  applicable 
for  charitable  purposes,  and  the  testator  leaves  no  customary  heir, 
the  charge,  not  being  personal  estate,  will  belong  to  the  devisee, 
and  the  crown  has  no  claim  by  force  of  its  prerogative  (e),  A 
devise  on  condition  to  pay,  is  equivalent  to  a  charge  (/).  Whether 
the  devisee  or  heir  has  the  benefit  of  the  failure  of  the  charge, 
see  (/). 

(2.)  Necemty  of  surrender. 

The  money  ought  not  to  be  advanced  till  the  surrender  is  actually 
made,  for  a  second  mortgagee  without  notice  may  take  a  surrender 
and  be  admitted,  and  thus,  having  the  legal  estate,  gain  priority  {h). 
On  performance  of  the  condition  by  payment  of  the  money,  the  sur- 
render is  at  an  end,  and  the  surrenderor  is  in  possession  in  statu 
quOy  without  any  re-admission  or  fine  {i) ;  but  if  the  day  of  payment 
is  past,  the  surrenderor,  having  only  an  equity  of  redemption,  must 
pay  a  fine  and  be  re-admitted  (k).  Whether  the  money  is  paid  at 
the  day  or  not,  if  the  surrenderee  has  not  been  admitted,  it  is 
considered  sufficient  in  practice  to  enter  satisfaction  on  the  rolls  (/). 


(b)  Ait,  Om.  Y.  Duke  of  Leeds,  2  My. 
&  K.  343. 

(c)  Weaver  y.  Maule,  2  BuB8.  &  M.  97. 
id)  Sup,  p.  32. 

(e)  ITenehman  y.  Ait,  Oen,  3  My.  &  K. 
4S5 ;  overroling  2  S.  &  S.  498. 
(/)  Cooke  V.  The  Siationere'  Co.  3  My. 


&  E.  266. 

(A)  Oxvnck  Y.  Fhtnur,  Bac.  Abr.  Mort- 
gage, E.  ed.  7,  vol.  V.  p.  664. 

(»)  Simondt  r.  Laumd,  Gro.  Eliz.  239. 

{k)  Gilb.  Ten.  276. 

(0  1  Sotiy.  Ck>p.  194,  ed.  4 ;  129,  ed. 
6  ;  2  Day.  Cony.  667,  ed.  3 ;  117,  ed.  4. 
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(3.)  Admittance. 

Ab  well  in  tlie  case  of  a  conditional  as  of  an  absolute  surrender,  Mortgagor 
the  suirenderor  remains  tenant  to  the  lord  until  the  admission  of  admittance. 
the  surrenderee  (?w),  and  as  well  for  the  purposes  of  forfeiture  and 
escheat,  as  for  other  purposes  (n) ;  so  much  so,  that  prior  to 
65  Geo,  m.  c.  192,  the  mortgagor  could  not,  after  the  conditional 
surrender  and  before  the  admission  of  the  surrenderee,  devise  the 
copyholds  without  a  previous  surrender  to  the  use  of  his  will  (o). 
A  surrender  to  the  use  of  the  will,  previous  to  the  conditional 
surrender,  was  sufficient,  aemhle  {p). 

It  is  not  usual  for  a  morteaffee  to  be  admitted,  for  if  he  is  Mortgagee 

°  °  not  usually 

admitted  and  the  condition  is  broken  by  the  non-payment  of  the  admitted/ 
money,  his  estate  is  absolute,  and  he  becomes  liable  to  the  payment 
of  rents  and  heriots  and  to  the  performance  of  the  services,  which 
is  frequently  undesirable ;  and  when  the  mortgage  is  paid  off,  a 
re-admission  and  fresh  fees  and*  fine  vnll  be  necessary,  and  the 
mortgagor  will  thereupon  gain  a  new  estate,  and  the  descent  be 
altered ;  so  that  if  the  lands  had  originally  descended  to  him  ex 
parte  materna^  they  will  afterwards  descend  as  if  he  had  taken  by 
purchase  {q). 

Unless  there  is  a  special  custom  in  the  manor,  by  which  the  lord 
may  compel  a  surrenderee  to  come  in  and  be  admitted,  he  cannot, 
it  seems,  compel  the  mortgagee  to  be  admitted,  even  after  condition 
broken  (r)  :  but  if  there  is  such  a  custom  in  the  manor,  it  seems  he 
may  compel  him,  and  the  Court  will  not  give  relief  (s). 

A  mortgagee,  who  has  not  been  admitted,  cannot  eject  a  tenant  Ejectment. 
of  the  mortgagor,  unless  the  relation  of  landlord  and  tenant  has 
been  created  aliunde  {t). 

(4.)  Satisfaction  of  mortgage  on  Court  Rolls. 

If  the  conditional  surrenderee  has  not  been  admitted,  the  practice 
is,  on  payment  of  the  money,  for  the  mortgagee  to  give  a  warrant 

(w)  1   Scriv.  Cop.  140,  ed.   4;   117,  (r)  BasspoolY,  Long^  1  Roll.  Ab.  568; 

©cL  6.  Cro.  Eliz.  879 ;  1  Show.  30,  83 ;  King  t. 

(w)  The  King  t.  Mildmag,  6  B.  &  Ad.  Billision,  1  Salk.  386;  Garth.  41 ;  Preo. 

254.  in  Ch.   673;  Scriv.  Cop.  by  Stalman, 

(o)  Jhe  Y.  JFroot,  6  East,  132 ;  Kene-  199,  ed.  5. 

6el  v.  Scrafioft,  8  Ves.  30.  (#)  Tredwag  v.  Fotherley^  2  Vern.  367; 

(p)  GUb.  Us.  73,  ed.  3  n.  1  Scrir.  Cop.  130,  ed.  5. 

(q)  Bmton  t.   Scott,  4  Mod.  251,  12  (Q  i2ay«m  v.  u^<;{^^,  9  Jur.  K.  S.  800, 

f^.   49 ;  1  Salk.  185 ;  Doe  t.  Morgan,  C.  P. 
7  T.  B.  103. 
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to  the  steward  to  vacate  the  Boirendery  and  thereupon  the  soirender 
is  at  an  end  (u) ;  and  it  is  the  practice  to  enter  an  acknowledgment 
of  satisfaction  on  the  Court  rolls.  It  is  proper  also  that  a  receipt 
for  the  money  should  be  indorsed  on  the  deed  of  covenants  accom- 
panying the  conditional  surrender  {x). 


Pajment  of 
fines  and 
expenses  by 
mortgagee. 


Beleaseby 
mortgagor. 


Foreclosure. 


Mortgage  of 
eqoitj  of 
redemption. 


EntaU. 


(5.)  Fayment  of  fines  and  other  matters. 

It  is  not  usual,  in  mortgages  of  copyholds,  to  provide  by  special 
covenants  for  the  payment  by  the  mortgagor  of  all  fines,  costs,  and 
expenses  attendant  on  admittance,  and  other  incidents  of  copyhold 
property ;  the  matter  is  left  to  the  general  rule  of  law,  and  un- 
doubtedly the  mortgagor  would  not  be  permitted  to  redeem  imtil 
after  repayment  to  the  mortgagee  with  interest  of  any  such  sum  as 
he  might  have  been  compelled  to  expend.  The  case  differs  con- 
siderably from  that  of  leaseholds  where  renewal  is  optional ;  but 
still  it  might  be  desirable  to  arm  the  mortgagee  with  a  covenant  for 
payment  of  the  sums  he  might  be  compelled,  or  might  find  it 
desirable,  to  expend  by  reason  of  the  copyhold  tenure.  If  the  copy- 
holds be  held  for  lives,  the  mortgage  {x)  should  contain  the  usual 
provisions  for  renewal  and  payment  of  the  fines. 

After  the  conditional  surrenderee  has  been  admitted,  he  becomes 
tenant  to  the  lord,  and  the  surrenderor  may,  before  condition 
broken,  release  to  him  the  benefit  of  the  condition  (y),  and,  after 
condition  broken,  he  may  release  to  him  the  equity  of  redemption ; 
and  no  fine  will  in  either  case  be  necessary,  for  the  mortgagee  is 
already  in  possession,  and  on  his  admittance  a  fine  has  been  already 
paid  (2). 

After  condition  broken,  and  before  admittance,  the  mortgagee 
may  bring  his  action  to  foreclose  (a),  and  compel  a  surrender  by 
the  mortgagor  at  his  expense  (i). 

The  equity  of  redemption  may  be  of  course  mortgaged  without 
surrender,  and,  being  an  equitable  interest  only,  will  pass  by  deed ; 
but,  if  undisposed  of,  it  will  descend  to  the  customary  heir  of  the 
surrenderor,  as  the  legal  estate  would  have  done  {c). 

A  tenant  in  tail  of  an  equity  of  redemption  may  bar  the  entail 


(m)  1  Watk.  Cop.  148,  ed.  4.  See 
Burgaine  y.  Spurling^  Cro.  Car.  283. 

{x)  2  Day.  Cony.  667,  ed.  3;  117, 
ed.  4. 

(y)  Hull  y.  Sharbrook,  Cro.  Jac.  36 ; 


Kite  y.  Queiniofi,  4  Co.  26. 
(s)  Xite  y.  Queinton,  sup. 
(a)  Suiton  y.  Stoney  2  Atk.  101. 
{b)  EiU  y.  Priee,  1  Diok.  844. 
(e)  Faweett  y.  Lowther,  2  Yes.  S.  304. 
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and  remainders,  over,  by  deed  inroUed  in  the  manor,  or  by  actual 
surrender  as  prescribed  by  3  &  4  Will.  IV.  c.  74,  s.  60 — 5. 

As  the  mortgagor  remains  tenant  to  the  lord  until  the  admittance 
of  the  mortgagee,  the  copyhold  will  on  his  death  descend  to  his 
customary  heir,  though  the  lord  have  accepted  rent  from  the  sur- 
renderee (rf),  and  a  heriot  will  become  due  (e) ;  and  the  mortgagor 
remains  liable  to  the  lord  for  services,  and  for  the  purpose  of  for- 
feiture (/),  and  before  55  Q-eo.  III.  c.  192,  a  surrender  to  the  use 
of  his  will  was  necessary  {g). 

A  surrenderee,  not  being  tenant  until  admittance,  cannot  in  the  Devise  of 

_  copyholds  in 

mean  time  pass  the  lands  by  surrender  (A),  although  he  may  make  mortgage. 
an  equitable  transfer  of  them.  He  may  also  devise  the  lands,  and, 
in  the  case  of  a  will  made  before  the  1st  of  January,  1838,  they 
would  have  passed  in  equity  (e),  but  the  devisee  was  not  entitled  to 
admission  as  legal  tenant,  for  a  legal  devise  of  copyholds  could  not 
be  made  before  admittance  (h);  and,  therefore,  although  the  devisee 
was  admitted,  the  surrenderor  or  his  heir  still  remained  tenant  to 
the  lord.  But  equity  considered  the  legal  tenant  to  be  a  trustee  for 
the  devisee.  The  proper  course  to  be  pursued,  probably,  was  for 
the  heir  of  the  surrenderee  to  be  admitted  and  to  make  a  surrender 
to  the  deviseOb  In  Doe  v.  Vernon  (/),  it  was  held  that  the  devisee 
(who  had  been  admitted)  of  a  devisee,  who  had  died  without  admit- 
tance, could  not  maintain  ejectment  as  the  legal  tenant. 

If  one  surrendered  to  the  use  of  his  will,  he  could  in  his  will 
name  a  person  to  appoint,  and,  in  default  of  appointment,  to  have 
the  property ;  but  this  was  a  right  peculiar  to  wills,  and  did  not 
apply  to  transactions  inter  vivos  (m), 

"Where  the  testator  directed  his  executors  to  seU  certain  copyhold 
property,  and  "convey"  it  to  the  purchaser,  it  was  held  that  the 
lord  could  not  require  the  executors  to  be  admitted  in  order  to 
convey  to  the  purchaser,  but  was  bound  to  admit  the  purchaser 
direct  (n). 


{d)  Fro9a  Y.  Wehh^  Cro.  Jao.  403. 

(e)  Watk.  Cop.  104,  ed.  4 ;  2  Pow. 
Ktg.  1071,  ed.  6. 

(/)  Doe  Y.  Wroot^  6  East,  132  ;  Fkyd 
T.  Aldridge^  dted,  ib.  137 ;  The  King  y. 
Mitdmay,  6  B.  &  Ad.  264 ;  Pow.  Mtg. 
433a,  n,  ed.  6.  See  Fatccett  y.  Zoictherf 
tup.;  Minion  y.  JSXrwood^  1  £q.  449,  V.  C. 
Stuart;  aiBnned3  Gh.  615. 

{g)  1  ScriY.  Cop.  210,  ed.  4. 

(A)  Doe  Y.  Tqfield,  11  East,  246. 

C. — VOL.  T. 


(i)  Davie  y.  Beversham^  8  Bep.  in 
Ch.  2. 

(0  7  East,  8 ;  Phillipa  y.  P.  1  My.  k 
K.  649. 

(m)  Flaek  y.  Douming  College^  13  0. 
B.  946.  And  see  Olats  y.  Miehardaon^  9 
Ha.  698  ;  2  De  G.  M.  &  G.  668 ;  Oar- 
land  Y.  Mead,  6  L.  B.  Q.  B.  446 ;  Reg, 
Y.  Corhett,  17  Jur.  1024,  Q.  B. 

(n)  Eeg.  y.  WiUon,  8  B.  &  S.  201. 
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(6.)  Conditional  surrender  to  uses  as  mortgagee  appoints. 

The  practice  of  framing  conditional  soirenders  to  such  uses  as  the 
mortgagee  should  appoint  in  order  to  save  the  expense  of  a  double 
admittance  cannot  successfully  be  resorted  to :  as  the  lord  is  not 
bound  to  enrol  such  surrender,  since  it  tends  to  interfere  with  the 
fruits  of  tenure  (o).  But  if  the  lord  accept  the  surrender,  he  caanot 
afterwards  refuse  to  act  on  it{p). 


Death  of 
mortgagor 
before  ad- 
mittance of 
mortgagee. 


[(7.)  Assignment  by  fnortgagee. 

So  long  as  the  transaction  between  the  mortgagor  and  mortgagee 
rests  in  covenant,  if  the  mortgagee  assign  his  equitable  interest  by 
deed,  and  the  mortgagor  surrender  to  the  assignee,  the  latter  may 
compel  the  lord  by  mandamus  to  admit  him  without  a  double 
fine  (q).  The  readier  will  observe  that  Mr.  Watkins,  in  his  Treatise 
on  Copyholds  (r),  refers  to  this  case  as  an  authority  that  if  a 
surrenderee  before  adnuttance  assign  by  deed,  the  lord  must  admit 
the  assignee  without  a  double  fine ;  but  it  will  be  seen  the  case 
applies  to  an  assignment  by  a  covenantee  only,  and  not  by  a 
surrenderee. 

Where  a  mortgage  of  copyholds  has  been  e£Fected  in  the  usual 
way  by  conditional  surrender,  the  transfer  of  the  estate  (if  required) 
must  be  effected,  either  by  means  of  a  fresh  conditional  surrender 
by  the  mortgagor  to  the  use  of  the  transferee,  or  by  the  mortgagee 
being  admitted  and  surrendering  to  the  use  of  the  transferee,  sub- 
ject to  the  equity  of  redemption  of  the  mortgagor  (s). 

If  the  mortgagor  dies  before  the  admittance  of  the  mortgagee 
and  a  heriot  is  paid,  and  the  mortgagee  afterwards  dies,  and  his 
heir  claims  to  be  admitted,  Mr.  Watkins  {t)  makes  a  query,  whether, 
inasmuch  as  the  admittance  of  the  surrenderee  or  his  heir  always 
relates  to  the  time  of  the  surrender  so  as  to  avoid  all  intermediate 
rights  and  interests  contrary  to  the  surrender,  such  as  the  free* 
bench  of  the  surrenderor's  widow,  and  the  like  (t*),  or  even  an 
intermediate  purchase,  a  heriot  will  not  on  such  admittance  become 


{o)  Flack  y.  JDoumiftff  OoU.  13  0.  B. 
946. 

ip)  EddUttoM  Y.  CoUiM^  3  De  G.  M. 
&G.  1. 

{q)  Bex  V.  lj>rd  of  the  Manor  of  Sen* 
dan,  2  T.  B.  484;  1  Soriy.  Cop.  211, 
ed.  4. 


(r)  1  Watk.  Cop.  128,  ed.  4. 

(«)  2  Bay.  Cony.  1307,  n.  ed.  8 ;  793, 
ed.  4. 

(0  2  Watk.  Cop.  Ill,  n.  ed.  4. 

(«)  Benson  y.  Seott,  4  Mod.  251,  12 
ib,  49,  1  Salk.  185 ;  Vaughan  y.  Atikins^ 
6  Burr.  2785. 
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due,  as  if  the  suirenderee  had  died  seised ;  and,  if  so,  whether  the 
lord  ought  not  to  return  the  first  heriot.  Arguing  from  principle, 
it  would  seem  that  such  would  be  the  law,  for,  after  the  admittance 
of  the  heir  of  the  surrenderee,  it  would  be  diflScult  to  contend  that, 
fietione  jurisy  the  surrenderee  died  seised,  so  as  to  avoid  the  widow's 
free-bench,  &o.,  but  not  so  as  to  give  the  lord  a  right  to  his  heriot, 
and  the  law  would  scarcely  permit  the  lord  to  hold  both.  But  the 
case  has  not  been  decided. 

Although  a  surrenderee  cannot  maintain  ejectment  until  after  he  itelation  baok 
has  been  admitted,  yet  from  the  doctrine  of  relation,  he  may,  after 
admittance,  recover  in  ejectment  against,  and  also  mesne  profits 
from,  a  purchaser  who  has  been  admitted  under  a  later  surrender  (:r) . 

The  mortgagor  may  in  the  meantime,  and  until  the  admittance  Second  sur- 
of  the  mortgagee,  make  a  second  surrender,  which  will  be  good  if  mortgagor. 
the  first  surrender  is  not  perfected  by  admittance  {y) .  But  although 
the  first  surrender  is  not  inrolled,  the  second  mortgagee,  though 
without  notice  of  the  former,  does  not,  by  the  inrolment  of  his 
surrender,  acquire  priority  (s) :  but  the  ground  of  the  decision  was, 
that  by  the  custom  of  the  manor  there  was  no  limited  time  for 
presenting  surrenders  made  out  of  Court ;  and  the  same  applies  to 
an  iomiediate  purchaser  {a). 


(8.)   Wills  of  copyhold. 

Before  the  passing  of  65  Geo.  IH.  c.  192,  surrenders  of  copy- 
holds to  the  use  of  the  will  were  required ;  and  a  surrender  made 
by  the  mortgagee  to  the  use  of  his  will  before  admittance  was 
void,  and  would  not  have  been  made  good  by  a  subsequent  admit- 
tance (i).  But  by  that  statute  surrenders  to  the  use  of  the  will 
were  rendered  unnecessary. 

A  general  devise  of  real  estate  will,  since  that  statute,  pass 
oopyholdsy  although  there  are  freeholds  to  satisfy  the  words  of 
the  will,  and  though  parts  of  the  will  are  inapplicable  to  copy- 
hold (c),  if  the  will  was  made  subsequent  to  the  statute,  but  not  if 
the  will  was  made  prior  to  the  statute,  although  the  death  of  the 


(:r)  Eoldfui  y.  Claphum,  1  T.  B.  600 ;  {z)  Eorlock  y.  IHeaiUy^  2  Sim.  75. 

Th$  King  y.  Mildmay,  5  B.  &  Ad.  254  ;  (a)  Doe  y.  Gibbon,  sup. 

BmtOH  y.  Scott,  sup.;  JDoe  y.  Gibbons,  (b)  Dooy,  Tojield,  11  East,  246. 

7  Car.  &  P.  161,  Park,  J.  \e)  JDoe   y.    Zudlam,    7   Bing.    275 ; 

(y)  Bmrgaitu   v.   Spurlingy  Cro.   Gar.  WeigaU  y.  Brome,  6  Sim.  99. 
283. 
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TheWillB 
Act. 


BeyiBeof 
copyhold. 


Fines  payable 
by  deyisee. 


testator  was  subsequent  to  it  ((/).    And  an  enactment  to  the  like 
effect  is  contained  in  the  "Wills  Act  {e). 

By  1  Vict.  c.  26,  s.  3,  all  real  estate  of  the  nature  of  customaiy 
freehold,  or  tenant  right,  or  customary,  or  copyhold,  may  be  deYised, 
notwithstanding  the  testator  may  not  have  surrendered  the  same  to 
the  use  of  his  wUl ;  or  notwithstanding  that,  being  entitled  as  heir, 
dcTisee,  or  otherwise,  to  be  admitted  thereto,  he  shall  not  have  been 
admitted  thereto ;  or  notwithstanding  that  the  same  in  consequence 
of  the  want  of  a  custom  to  devise  or  surrender  to  the  use  of  a  will, 
or  otherwise,  could  not  at  law  have  been  disposed  of,  if  the  Act  had 
not  been  made  ;  or  notwithstanding  that  the  same,  in  consequence 
of  there  beiag  a  custom  that  a  will,  or  a  surrender  to  the  use  of  a 
will,  shall  continue  in  force  for  a  limited  time  only,  or  any  other 
special  custom,  could  not  have  been  disposed  of  by  will  according 
to  the  power  contained  in  the  Act,  if  the  Act  had  not  been  made. 

By  the  same  Act  stamp  duties,  fees,  fines,  and  sums  of  money, 
axe  made  payable  ty  the  person  claiming  mider  the  will,  as  if  the 
testator  had  surrendered  to  the  use  of  his  will,  where  he  might  by 
the  custom  of  the  manor  have  so  surrendered ;  and  as  if  the  testator 
had  been  first  admitted,  where  he  might  have  been  and  was  not  so 
admitted  before  surrendering  to  the  use  of  his  will  (s.  4).  This 
clause  does  not  in  terms  include  the  case  of  a  devisee  or  surrenderee 
devising  before  admittance  where  there  was  no  custom  in  the  manor 
to  surrender  to  the  use  of  a  will. 


Mortgage  of 
minors. 

Accretions. 


(9.)  Presentment  and  other  matters. 

If  the  surrender  was  made  out  of  Court,  it  was  sometimes  per- 
mitted to  be  vacated  for  want  of  a  proper  presentment,  and  a  new 
surrender  was  taken  (/).  But  now  presentment  by  the  homage  is 
not  essential  to  tlie  validity  of  an  admission  (g). 

A  mortgage  of  a  manor  will  carry  with  it  copyholds  of  that 
manor  subsequently  purchased  by  and  surrendered  to  the  lord  (A) : 
and  the  mortgagee  is  entitled  to  all  accretions  of  the  property :  and 
if  a  puisne  mortgagee  and  the  mortgagor  pay  off  a  prior  mortgage, 
the  former  will  have  the  full  benefit  of  the  security  discharged 
from  the  prior  incumbrance  (t). 


(d)  Doe  V.  Bird,  6  B.  &  Ad.  695. 
{e)  I  Vict.  c.  26,  8.  26. 
(/)  Faweeti  v.  Lowther,  2  Ves.  S.  304. 
{g)  4  &  5  Vict.  c.  35,  s.  90. 


(A)  1  Scriv.  Cop.  33,  ed.  4;  Do^v.  i^«, 
2  Doug.  709. 
(t)  krp.  Bisdee,  1  M.  D.  &  De  G.  333 
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The  mortgagor  of  a  manor,  wlule  in  possession,  may,  it  seems, 
hold  Courts  {k). 

(10.)  Covenant  to  surrender. 

In  some  instances  the  mortgage  consists  merely  of  the  surrender 
and  condition  entered  on  the  rolls ;  but  more  frequently  there  is  a 
preyious  covenant  to  surrender,  containing  covenants  for  title,  and 
for  payment  of  the  money,  which  otherwise  the  mortgagee  does  not 
obtain,  and  this  deed  of  covenant  bears  the  ad  valorem  stamp  (/). 

Where  a  surrender  and  admittance  of  a  purchaser  has  been 
entered  on  the  Court  rolls  in  such  a  manner  as  would  be  a  fraud 
upon  an  intended  mortgagee,  who  had  advanced  his  money  upon 
the  security  of  the  property,  the  Court  will,  upon  the  consent  of 
the  lord  being  given,  or  his  being  a  party  to  the  suit,  order  the 
entry  to  be  refonned  (m). 

(11.)  Insurance  of  liveSj  8fc. 

In  mortgages  of  copyholds  for  lives,  it  is  usual  to  insure  the  lives 
of  the  cesiuis  que  pie  for  further  security.  But  where  money  is  raised 
by  the  Court  upon  such  property,  the  persons  entitled  cannot  be 
compelled  to  insure  (n). 

The  statute  of  13  Eliz.  c.  5,  does  not  of  its  own  force  apply  to  13  Eliz.  o.  6. 
copyholds,  unless  by  tenure  or  special  custom  they  were  subject  to 
debts  (o). 

Under  27  Eliz.  c,  4,  voluntary  settlements  of   copyholds  are  27  Eliz.  o.  4. 
iraudolent  and  void,  as  against  subsequent  purchasers  for  valuable 
consideration,  which  includes  mortgagees  {p)  even  with  notice  {q). 

(12.)  Enfranchisement. 

Under  the  Copyhold  Commutation  and  Enfranchisement  Act,  EnfranohlBe- 
power  is  given  to  a  tenant  having  a  limited  interest^  and  who  shall  mortgages 
pay  the  costs  or  expenses  of  the  commutation  or  enfranchisement,  ^"^^^  ^** 
with  the  consent  of  the  commissioners  under  their  hands,  and  by  a 
simple  entry  on  the  Court  rolls  of  the  manor,  to  charge  such  costs 
and  expenses,  with  interest  at  4  per  cent,  per  annum,  on  the  copy- 

(jfe)  1  Scrir.  Cop.  91,  note  e.  (p)  Currie  v.  Nind^  1  My.  &  Or.  17  ; 

(/)  Inf.  pp.  733,  736.  Doe  y.  BottrieU,  6  B.  &  Ad.  131. 

(m)  £Mon  v.  Wood,  3  My.  &  K.  678.  (q)  Doe  v.  Manning,  9  East,  69 ;  Chap- 

{m)  Grantley  v.    Oarthicaite,   6  Mad.  man  v.  £tnerf/,  Cowp.  278 ;  Doe  v.  James, 

96.  16  Eaat,  212. 
(«)  MaihmoM  y.  Feawr,  1  Cox,  278. 
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Enfnuichise-    hold  lands,  but  One-twentieth  part  of  the  prindpal  charge  is  to  be 
mortgag4       P^^  ^^  ^  ^^^  jear,  and  such  charge  is  to  be  subject  to  prior 
'*"^*'**-         mortgages;  and  the  like  power  is  given  to  the  lord  of  the  manor 
having  a  partial  interest  or  being  a  trustee  (in  the  case  of  a  com- 
mutation) (r). 

The  consideration  money  for  the  enfranchisement  is  made  a 
charge  upon  the  lands,  carrying  interest  from  the  date  of  the  enfran- 
chisement or  the  day  mentioned  in  the  apportionment  (as  the  case 
may  be),  and  the  persons  for  the  time  being  seised  of  the  manor 
are  to  be  deemed  to  stand  seised  of  the  lands  as  mortgagees  in  fee 
for  the  benefit  of  the  lords  and  stewards  of  the  manor  respectively, 
with  the  like  powers  for  enforcing  payment  as  mortgagees  in  fee, 
and  with  a  power  of  distress  as  for  rent  in  arrear ;  and  such  charge 
is  to  have  priority  to  all  other  charges  except  the  tithe  commutation 
rentcharge  («).  The  tenant  may  raise  such  enfranchisement  money 
by  mortgage  for  any  term  of  years  (t).  And  power  is  given  to 
the  commissioners,  at  the  desire  of  the  tenant,  and  with  the  consent 
of  the  lord,  to  postpone  the  payment  of  such  part  of  the  enfran- 
chisement money  as  is  payable  in  respect  of  a  futuie  fine,  &o.,  until 
such  fine,  (Sec,  becomes  payable,  with  such  addition  as  the  com- 
missioners shall  direct  (u) ;  and,  in  the  other  cases,  to  postpone  the 
payment  of  such  enfranchisement  money  for  fourteen  years,  or,  if 
such  tenant  be  tenant  for  life,  then  for  his  life  and  one  year  longer, 
interest  at  4  per  cent,  being  payable  in  the  meantime,  and  the 
tenant  being  no  longer  protected  on  default  of  payment  of  interest 
on  one-half  of  the  sum  for  the  space  of  one  year  and  a  half,  and 
the  lord  being  invested  with  a  power  of  distress  on  defaidt  of 
payment  of  interest  on  any  part  of  the  sum  charged  for  thirty 
days  (a?). 
6  &  7  Vict.  By  6  &  7  Vict.  c.  23,  s.  12,  power  is  given  to  the  commissioners, 

^'  while  the  manor  is  subject  to  a  fee  farm  rent  or  other  charge  not 

exceeding  the  amount  of  the  quit  rents  payable  to  the  lord  of  the 
manor,  to  pay  an  adequate  part  of  the  enfranchisement  money  into 
the  bank,  in  the  name  of  the  Paymaster  Greneral,  to  be  applied  in 
redeeming  the  charge,  and  in  exonerating  the  land  enfranchised 
therefrom  (y). 

(r)  4  &  6  Viot.  0.  36,  8fl.  66—69  ;  7  &  ment)  under  the  6  &  7  Vict.  o.  23,  8.  7. 
8  Vict.  c.  65,  8.  1—3.  (0  4  &  5  Vict.  c.  36,  s.  72. 

{#)  4  &  6  Vict.  c.  36,  88.  70,  71 ;  7  &  («)  lb.  8.  60. 

8  Tict.  c.  65,  8.  4.    The  like  priority  of  {x)  lb.  8.  62. 

charge  is  given  to  an  annual  com  rent  (y)  6  &  7  Vict,  c  23,  s.  12 ;  and  see 

(being  the  consideration  for  enfranchise-  7  &  S  Vict.  c.  66. 
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By  7  &  8  Viot.  0.  65,  s.  1,  the  provisions  of  the  former  Acts  as  to  Eeoovery  of 
the  recovery  of  expenses,  oosts  and  charges  to  be  paid  by  any  tenant  ^d  expels? 
being  a  trustee  and  not  beneficially  interested  in  the  lands  of 
which  he  stands  admitted  tenant  to  be  effected  by  any  commutation 
or  enfranchisement  under  the  Acts,  shall  extend  as  well  to  cases  in 
which  there  shall  not  as  to  those  in  which  there  shall  be  an  appor- 
tionment or  commutation  on  enfranchisement  in  pursuance  of  the 
Acts,  and  persons  with  limited  beneficial  interests  paying  off  such 
expenses,  oosts  and  charges  have  a  charge  on  such  lands  for  the 
same. 

Under  the  Copyhold  Act,  1852,  the  compensation  to  be  received  CopyholdAot, 
by  the  lord  for  enfranchisement  may  remain  as  a  first  charge  on 
the  enfranchised  lands,  except  tithe  commutation,  rentcharges,  or 
charges  imder  the  Drainage  Acts,  in  manner  therein  provided  (z). 

By  the  Copyholds  Acts  Amendment  Act,  1868(a),  the  considera-  CopyholdAot, 
tion  ox  compensation  for  commutation  or  enfranchisement  payable     ^  ' 
under  the  Copyhold  Acts,  may,  with  the  consent  of  the  commis- 
sioners, be  charged  on  land  commuted  or  enfranchised  in  manner 
therein  provided, 

Ab  to  stamps  on  mortgages  of  copyholds,  see  (6). 

The  Copyhold  Indosure  and  Tithe  Commissions  were  amalga-  Amalgama- 
mated  by  14  &  16  Vict.  c.  53,  amended  by  25  &  26  Vict  c.  73.        hoTdidrtiihe 

oommisaioziB. 

Is)  15  &  16  Vict.  0.  61,  8.  7.  (h)  Inf.  p.  733. 

(a)  20  &  21  Vict.  0.  94,  s.  21. 
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(1.)  Mortgage  by  underlease. 

Mortgages  of  leaseholds  may  be  by  underlease  or  by  as8ig;n- 
ment.  When  leaseholds  are  made  a  mortgage  security,  it  is  usual, 
in  order  to  aToid  liability  for  the  rent  and  covenants  in  the  original 
lease,  to  take  an  underlease  at  a  pepper-corn  rent,  reserving  the 
last  day,  or  a  few  days,  of  the  original  term,  and  the  mortgagor 
covenants  to  pay  the  rent,  and  perform  the  covenants  in  the 
original  lease. 
Forfeiture.  The  security,  however,  is  affected  by  the  possibility  of  a  breach 

of  covenant  by  the  mortgagor,  and  where  leaseholds  are  forfeited 
by  breach  of  covenant  by  the  mortgagor,  the  mortgagee  has  no 
remedy  against  the  lessor  (a). 

Although  a  covenant  for  the  assignment  of  the  nominal  reversion 
upon  a  sale,  in  such  manner  as  the  purchaser  should  require,  would 
not  render  the   mortgagor  trustee  for  a  purchaser  (()  so  as  to 

{a)  Nokes    y.    lUh,    3    Drew.    736;  {b)  lUHropert,  22  h.  J.  Ck.  9iS,lA.J J. 

Syghe$  y.  Eowardf  25  Beay.  576. 
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enable  the  latter  to  get  in  the  outstanding  reveiBion  under  the 
provisions  of  the  Trustee  Aots(c),  there  can  be  little  doubt, 
that  suoh  a  declaration  of  trust,  as  above  suggested,  would  have 
this  effect  {d),  and  would  also  (as  ought  to  be  the  case)  give  to  the 
mortgagor,  after  a  sale,  the  right  to  indemnity  on  the  ordinary 
footing  of  a  trustee  from  the  purchaser,  in  respect  of  the  rent  and 
ooyenants  {e). 

(2.)  Declaration  of  trust  of  nominal  reversion. 

The  risk  that  the  mortgagor  may,  by  means  of  the  nominal  re- 
version left  in  him,  cause  a  forfeiture  of  his  term  must  be  undergone ; 
but  the  difficulty,  with  regard  to  a  sale,  may  be  removed  by  the 
introduction  into  the  power  of  sale,  of  a  declaration  of  trust  of  the 
nominal  reversion,  after  sale  for  the  purchaser  (/). 


(3.)  Mortgage  by  assignment. 

A  mortgage  of  leasehold  may  be  by  assignment  of  the  residue  of 
the  term,  in  which  case  the  mortgagee  will  become  liable  to  all  the 
covenants  of  the  lease.    At  one  time  the  cases  were  conflicting  in  Liability  of 
respect  of  the  liability  of  the  mortgagee,  though  assignee,  if  he  did  ^^t^iot 
not  take  possession  {g).     The  question,  however,  has  long  since  p<»8«flfflon. 
been  settled  (A),  and  it  is  now  clear,  both  on  principle  and  sound 
authority  (t),  that  if  a  mortgagee  accepts  an  assignment  of  all  the 
remaining  interest  in  the  term,  he  will  be  liable  to  the  payment  of 
the  rent,  and  performance  of  the  covenants  in  the  original  lease,  so 
long  as  he  shall  be  the  legal  owner  thereof,  although  he  shall  not 
take  actual  possession  of  the  premises.     The  Court  will  not,  on  the 
one  hand  (A;),  assist  the  lessor  in  an  action  brought  by  him  against 
the  mortgagee  for  a  discovery  of  the  deed  of  assignment  to  him 
and  for  a  specific  performance  of  the  covenants,  but  will  leave  the 


in 


(e)  13  &  14  Yict.  o.  60 ;  16  &  16  Yiob. 
e.  55. 

{d)  Per  Wood,  V.  C,  Kay,  420 ;  Its 
Cadngwood^  6  W.  B.  636,  Y.  0.  Wood. 

(*)  See  per  Wigram,  V.  C,  Fhem  y. 
GiOam.h'HA,  9. 

(/)  2  Day.  Cony-   670,  ©d.   8,  119, 

417,  ed.  4. 

(jf)  Eaicn  y.  Jaqttes^  Dong.  466 ;  Ckin^ 
nery  y.  Blaekbume,  1  H.  Bl.  117,  n. ; 
/Mfa»f»  y.  rtfnuM,  ib,  aa  opposed  to 
Giok  y.  EmrU^  1   Ixnd  Baym.  867; 


Sparkes  y.  Smith,  2  Vem.  276 ;  IMkinff- 
tony.  ShaUer,  ib.  374. 

{h)  WMUrdell  y.  Dale,  7  T.  B.  312 ; 
Stone  y.  Svane,  Woodf.  L.  &  T.  244, 
ed.  12 ;  Turner  y«  Itichardson,  7  East, 
340,  note ;  Mayor  of  Carliele  y.  Blamire, 
8  ih,  487. 

(t)  WiUiame  y.  Boeonquet,  1  Br.  &  B. 
238  ;  3  Moore,  600  ;  Burton  y.  Barclay, 
7  Biog.  746 ;  Haig  y.  Homan^  4  Bli. 
N.  S.  38. 

(k)  Sparket  y.  Smith,  nip. 
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lessor  to  his  remedy ;  so  neither  will  it,  on  the  other  hand  (Q, 
after  the  lessor  has  obtained  judgment  against  the  mortgagee  for 
the  arrears  of  rent,  give  the  mortgagee  relief,  although  he  has 
never  been  in  possession. 

A  mortgagee  by  equitable  assignment  is  not,  however,  liable  to 
the  covenants  (w). 

In  case  of  mortgage  by  assignment,  the  liability  of  the  mort- 
gagee on  the  covenants  ceases  on  transfer  or  sale  and  assign- 
ment (n). 

(4.)  Covenants  for  title  under  the  Conveyancing  and  Law  of 

Property  Act,  1881. 

Mortgage  of        Under  the  Conveyancing  and  Law  of  Property  Act,  1881  (o),  in 

^!^dal    ^  ^  conveyance  by  way  of  mortgage  of  leaseholds,  there  are  deemed  to 

owner.  \yQ  included  covenants  for  the  validity  of  the  lease,  and  payment  of 

the  rent,  and  performance  of  the  covenants  therein.     The  exact 

form  of  the  covenants  is  set  forth  in  the  section,  which  only  applies 

to  mortgages  made  after  the  commencement  of  the  Act. 


(5.)  Comparative  advantages  of  mortgage  by  underlease  and 

mortgage  by  assignment. 

The  form  of  the  mortgage  will  be  in  some  degree  determined  by 
the  amount  of  the  rent  and  nature  of  the  covenants  to  which  the 
leaseholds  are  subject.  If  the  rent  be  trifling,  and  the  covenants 
not  of  a  kind  likely  to  be  burdensome,  the  mortgage  should  be 
made  by  assignment,  because  it  is  expedient  that  the  mortgagee 
should  have  the  whole  legal  interest,  rather  than  a  mere  derivative 
estate.  It  is  expedient  both  for  the  purpose  of  a  sale,  and  because 
it  precludes  the  mortgagor  from  forfeiting,  or  doing  other  mischief 
with,  the  nominal  reversion  which  is  left  in  him  by  an  underlease. 
If,  however,  the  rent  be  large,  or  the  covenants  burdensome,  for 
which  the  mortgagee  as  assignee  will  be  liable  (p),  the  mortgage 
must  be  made  by  underlease.  The  mortgagee  will  not  then  be 
liable  to  the  superior  landlord  in  respect  of  the  rent  or  covenants  of 
the  original  lease  (g),  although,  of  course,  the  chattels  on  the  pro- 


(/)  Pilhington  v.  Shaller,  2  Vem.  374.  (p)  Traheme  v.  Sadlier,  5  Bro.  P.  0. 

(m)  See  inf,  p.  349,  and  oases.  179. 

(»)  Onslow  ▼.  CurrU,  2  Had.  330.  (q)  Bolford  y.  jSa^A,  1  Dong.  183 ; 

\o)  44  &  46  Vict.  0.  41,  s.  7  (D).  Earl  of  Derby  y.  Tafflor,  1  East,  602. 
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perty  will  be  liable  to  distraint,  a  consideration  which  may,  in  some 
cases,  be  very  important  (r). 


(6.)  Renewal  of  lease  by  mortgagee. 

It  is  decided  that  if  the  mortgagee  of  a  leasehold  estate  obtain  a 
renewal  of  the  lease,  although  there  subsisted  only  a  tenant  right, 
the  renewed  lease  will  be  held  subject  to  the  like  equity  as  sub- 
sisted in  the  old  lease,  and  will  be  redeemable  accordingly  (s) ;  the 
mortgagee,  however,  is  not  bound  to  renew,  and  in  case  he  does, 
"will  be  entitled  to  his  costs  in  efiecting  the  renewal,  with  in- 
terest (Q,  at  the  rate  on  the  original  principal  {u). 

The  above  rule,  however,  as  against  the  mortgagee,  only  applies  When  mort- 
when  the  mortgagee  obtains  a  renewal  behind  the  back,  or  by  some  f^the  ^ewed 
oontrivance  in  fraud,  of  those  who  were  interested  in  the  old  lease,  ^®*^* 
and  where  there  is  either  a  remnant  of  the  old  lease,  or  a  tenant 
right  of  renewal  on  which  the  old  lease  could  be  engrafted  {x). 
And  therefore,  in  a  case  where,  after  a  mortgage  of  a  lease,  the 
landlord  recovered  in  ejectment  for  non-payment  of  rent  and  the 
nine  months  allowed  by  the  Irish  statute  to  redeem  had  elapsed 
without  redemption  either  by  mortgagor  or  mortgagee,  and  the 
mortgagee  gave  notice  to  the  other  that  he  should  not  redeem,  and 
acted  without  fraud,  a  new  lease,  granted  by  the  lessor  to  the  mort- 
gagee at  the  expiration  of  the  nine  months,  was  held  to  belong  to 
him  absolutely,  although  the  agreement  had  been  entered  into 
during  the  nine  months  (i/) ;  and  the  same  would  seem  to  apply  to 
a  case  under  the  English  statute,  4  Geo.  II.  c.  28,  which  gives  six 
months  to  redeem. 

When  a  renetcable  lease  is  made  the  subject  of  mortgage,  a  cove-  Covenant  as 
nant  should  be  introduced  on  the  part  of  the  mortgagor  for  con-  rei^^al.^ 
curring  at  his  own  expense  in  all  lawful  acts  for  obtaining  a 
renewal,  for  otherwise  the  mortgagee  cannot  compel  bi'm  to  do 
so  (z).     And  there  should  be  added  an  agreement,  that,  if  he 

(r)  2  Day.  OonT.  669,  ed.  8.  197. 

{s)  Buihworth^t  ease,  Freem.  12 ;  ffoH  {t)  lacon  y.  Ifertint,  3  Atk.  4  ;  God- 

y.  JSr.    1  Ch.    Ga.    190;    Makeatraw  t,  freff  y.  Watton,  id.  51S;  Manhve  y.  Bale, 

Brewer,  SeL  Oa.  in  Ch.  56 ;  2  P.  Wms.  2  Vem.  84. 

611 ;  Zee  y.  Vertum,  6  Bro.  P.  0.  10 ;  («)  Wbolley  y.  Drag,  2  Anatr.  661. 

and  tee  lUtgerald  y.  RaUuford,  1  Ba.  &  (j;)  See  1  Ba.  &  Be.  47. 

Be.  37,  note ;  TaHer  y.  MarrwU,  Amb.  (y)  NetbUt  y.  Tredetmiek,  ih.  29. 

668 ;  Bawe  y.  Chichester,  ib.  716  ;  Owen         {z)  Zacon  y.  Meriim,  tup.;  Manlove  Y. 

y.  Williams,  ih.IZi;  I  L.  0.  in  Eq.  48,  Bale,  eup. 
ed.  6 ;  Bickering  y.  Vowlee,  1  Bro.  0.  0. 
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Gbap.  26: 


refuses,  it  shall  be  lawful  for  the  mortgagee  to  renew  and  to 
charge  the  estate  with  the  costs  and  interest.  As  the  mortgagee 
has,  iadependentlj  of  any  special  agreement,  a  right  to  renew  and 
charge  the  estate  with  the  costs  and  interest,  there  does  not  seem 
any  positive  necessity  for  the  introduction  of  the  covenant  per- 
mitting the  mortgagee  to  renew ;  yet,  when  freeholds  are  mort- 
gaged with  leaseholds,  the  provision  charging  the  costs  of  renewal 
and  interest  on  the  whole  of  the  mortgaged  property  should  be 
inserted,  and  would  be  useful  in  preventing  questions  as  to  priority 
with  subsequent  incumbrancers  {a), 

A  release  by  the  mortgagee  of  the  right  of  renewal  will  not  be 
binding  on  the  mortgagor  or  his  representative  clainung  a  right  to 
redeem  (i). 

(7.)  Benmal  by  mortgagor^ 

If,  on  the  other  hand^  the  mortgagor  renew,  although  not  in 
accordance  with  the  covenant  to  renew,  the  new  lease  will  be 
held  to  be  a  graft  on  the  old  one,  and  subject  in  equity  to  the 
same  mortgage  as  affected  the  old  lease  {c).  And  such  equity 
will  defeat  any  lien  of  the  mortgagor's  solicitor  for  his  costs  {d) ; 
and  [where  the  mortgagor  renders  the  renewal  of  the  lease  im- 
possible by  himself  purchasing  the  reversion  in  fee  and  so  merg- 
ing the  lease,  the  estate  so  acquired  is  subject  in  equity  to  the 
mortgage  {e). 

(8.)  GoodiHU  and  other  matters. 

Goodwill.  A  mortgage  of  a  leasehold  messuage  will  comprise  the  good- 

will of  the  business  carried  on  there ;  so  that,  if  the  house  and 
goodwill  are  put  up  to  sale,  the  mortgagee  will  be  entitled  to 
have  the  whole  produce  of  the  sale  applied  towards  satisfaction  of 
his  debt  (/). 

Spirit  licence.       But  the  mortgagee  is  not  entitled  to  the  produce  of  the  sale  of  a 


(a)  2  Dav.  Oonv.  611,  ed.  3 ;  64,  ed.  4. 

(b)  (/ReiUy  v.  Fetherstone,  4  Bli.  N.  S. 

161. 

(c)  Feetor  v.  Fhilpott,  12  Pri.  197; 
1  L.  C.  in  Eq.  66,  ed.  6 ;  Eughet  v. 
Eoioardf  25  Bobv.  676 ;  Moodp  v.  Mat- 
thews, 7  Ves.  174  ;  Nightingale  v.  Law- 
ton,  cited  there;  Sims  v.  Selling,  21 
L.J. Oh.  76,M.R.;  YemY.Edwardt,!!^^ 
G.  &  Jo.  698 ;  4  Jar.  N.  S.  647,  affirming 
8  K.  &  J.  664. 


{d)  Smith  V.  Chichester,  2  Dr.  &  W. 
393;  oyerroling  Bernard  y.  Droughty  1 
MoU.  38. 

{e)  Trumper  v.  T.  14  Eq.  296,  V.  C. 
Bacon;  affirmed  8  Ch.  870;  and  see 
Evans  y.  Walshe,  2  Soh.  &  Lef.  619 ; 
JRandall  y.  Russell,  3  Her.  190;  and 
Hardman  y.  Johnson,  ib.  347;  Fostle- 
thwaite  y.  Zewthwaite,  2  Jo.  &  H.  237. 

(/)  Chissum  y.  Dewes,  6  Rnas.  29. 
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new  spirit  licence,  obtained  by  the  mortgagor  after  the  former 
licence  which  was  included  in  the  mortgage  has  been  forfeited ; 
especially  if  the  mortgagee  has  previously  sold  the  premises  under 
the  power  of  sale  in  the  deed  {g). 

If  a  lessee  mortgages  his  lease  with  a  covenant  for  payment  of  Effeot  of  new 
the  debt,  and  then  both  parties  join  in  surrendering  the  lease  for  c^ven^to 
the  purpose  of  having  a  new  lease  granted,  and  it  is  agreed  that  it  '^^' 
shall  be  assigned  to  the  mortgagee,  and  that  the  arrangement  shall 
not  prejudice  any  other  security  of  the  mortgagee,  the  covenant  in 
the  original  mortgage  deed  is  not  extinguished  by  the  surrender  of 
the  lease  (A) ;  and  qiuBre  if  it  would  not  be  the  same  without  such 
agreement  P 

A  mortgage  by  way  of  assignment  and  underlease  to  the  debtor.  Underlease  to 
if  the  rents  to  be  received  during  the  term  exceed  the  amount  of 
principal  and  interest  after  deducting  ground  rent,  was  usurious 
before  the  repeal  of  the  usury  laws,  and  will  now,  if  exorbitant,  be 
fraudulent  in  bankruptcy  (i). 

(9.)  Surrender  and  bankruptcy, 

A  surrender  by  a  mortgagor-lessee  will  not  destroy  charges  pre-  Effect  of 
▼iously  created  by  the  surrenderor  (k).     The  estate  surrendered 
has,  in  consideration  of  law,  a  continuance  to  protect  such  charges  (/). 

If  an  equitable  mortgagee  of  a  leasehold  apply  for  a  sale  in  a 
case  of  bankruptcy,  the  Court  will  not  order  the  parties  to  in- 
demnify the  trustees  against  breach  of  covenants,  but  will  give 
the  assignees  time  to  consider  whether  they  will  accept  or  reject  the 
lease  (m).  And,  if  the  assignees  do  not  come  to  a  decision  within 
a  reasonable  time,  the  Court  will  make  the  usual  order,  giving  the 
trustees  the  option  to  conduct  the  sale  if  they  choose  (n).  If,  how- 
ever, the  trustee  assign  to  the  equitable  mortgagee,  he  is  entitled 
to  an  indemnity  (p). 

By  B.  A.,  1869,  s.  23,  upon  the  disclaimer  of  a  lease  by  the  Banknzptcj. 
trustee,  the  lease  was  to  be  deemed  to  have  been  surrendered  from 
the  date  of  the  order  of  adjudication ;  so  that  the  trustee  was  in 
the  position  of  never  having  had  any  estate  in  the  premises,  and,  if 

J 

(^)  Manifold  y.  Morru,  5  Bing.  N.  0.  (I)  Co.    Litt.    338   b ;     ClemenU   y.  ^ 

420 ;  exp,  Seid,  1  D.  &  0.  250.  MaUhetos,  11  Q.  B.  D.  808,  15. 

(A)  Greentcood  v.  Tattler,  14  Sim.  506 ;  (m)  Exp.  Fletcher^  1  D.  &  C.  318. 

A.  G,  ▼.  Cftr,  3  H.  L.  272.  (»)  lb.  356 ;  and  see  B.  A.  1883, 8.  55, 

(t)  /a/,  p.  753.  sab-8.  4  ;  inf.^.  442. 

(k)  FleatoHi  y.  BsmoHy  14  East,  234,  (o)  Exp.  BuxUm^  15  CSi.  D.  289,  C.  A. 

238  ;  Doe  ▼.  Pyke,  5  M.  &  S.  146. 
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Leave  to 
difldaim. 


the  trostee  Bevered  the  fixtures  before  disdaimery  the  landlord 
oovldf  after  disclaiinery  recover  their  value  from  the  trustee  {p). 

A  disclaimer  by  the  trustee  "will  not  affect  any  mortgage  by  the 
bankrupt-lessee,  whether  by  assignment,  imderlease,  or  deposit  (q). 

Under  B.  A.  1883,  s.  55  (3),  the  leave  of  the  Court  must 
be  obtained  for  a  disclaimer;  and  if  third  parties  are  likely  to 
be  affected,  the  disclaimer  is  restricted  to  the  equity  of  redemp- 
tion (r).     See  inf.  p.  441. 

Ab  to  disclaimer  of  leases  and  other  onerous  property,  see  B.  A. 
1883,  s.  55,  inf.  p.  439.  An  extension  of  time  to  disclaim  YnJl 
only  be  granted  on  reasonable  grounds  and  on  terms  («). 


EfiPeotof 
general  aa- 
sigmnent. 


(10.)  Insurance  against  fire. 

In  framing  covenants  relating  to  insurance  of  leasehold  property, 
care  must  be  taken  that  the  stipulations  are  not  repugnant  to  any 
covenants  for  insurance,  which  are  contained  in  the  original  lease. 
As,  for  instance,  if  the  covenant  in  the  lease  be  to  insure  in  the 
name  of  the  lessor,  it  must  not  be  stipulated  that  the  mortgage 
insurance  shall  be  in  the  name  of  the  mortgagee  ;  for  if  it  were  so, 
the  mortgagor  would  be  obliged  to  keep  up  two  insurances  instead 
of  one.  It  is  not  right,  however,  for  the  mortgagee  to  rely  on  the 
covenant  in  the  original  lease ;  he  should  insist  on  having  a  cove- 
nant for  insurance  on  which  he  can  himself  sue  {t). 

A  general  assignment  by  a  debtor,  after  an  enumeration  of  specific 
articles,  of  ^'  all  other  his  personal  estate  and  effects,"  will  pass  a 
lease  and  a  mortgage  of  leaseholds,  if  the  intention  is  apparent 
that  the  assignment  should  be  general  {u). 

An  assignment  by  a  debtor  of  his  '^  effects,"  stock,  books,  and 
book  debts,  will  pass  the  cattle  on  the  farm  {x). 


(11.)  Delivery  of  title  deeds. 

The  same  precautions  in  regard  to  the  handing  over  the  lease 
and  other  documents  of  title  must  be  observed  in  mortgages  of 
leasehold  as  in  those  of  freehold  (y). 


(p)  £xp.  Brook,  10  Ch.  D.  100,  0.  A, ; 
£xp.  Glegff,  19  Ch.  D.  7,  C.  A.,  ovor- 
mling  y.  0.  Baoon,  Bxp.  Buxton^  15 
Ch.  D.  289,  0.  A. 

(q)  Bob.  Bkj.  400,  ed.  3,  440,  ed.  4. 

(r)  Re  Wihon,  13  Eq.  186 ;  20  W.  B. 
363,  y.  C.  Bacon. 

(*)  J?^PW<!*,W.N.  1884— 162,Cave,J. 


(0  2  Dav.  Conv.  671,  ed.  8,  121, 
ed.  4. 

(tt)  Singer  t.  Cann^  3  M.  ft  W.  843; 
West  Y.  Steufari,  14  ib.  47.  See  HarrtBon 
T.  Blaekbum,  10  Jup.  N.  S.  1131,  Q.  B. 

(x)  Lewis  V.  Bogert,  1  C.  K.  &  B.  48. 

(y)  Sup,  p.  248. 
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13.  Transfer  of  Land  Act,  1875 290 

14.  Lord  St.  Leonards'  Act 291 

15.  Settled  Land  Act,  1882 ' .  ib. 

(1.)  Form  of  power  of  sale. 

It  is  now  asaal  in  practioe  to  give  the  mortgagee  a  power  of  sale 
over  the  estate  in  case  default  is  made  in  payment  of  the  mortgage- 
money  heyond  a  time  limited.  The  modes  of  accomplishing  this 
are  Tarions.  In  some  instances,  the  estate  is  limited  to  the  use  of 
the  mortgagee  for  a  term  of  years,  with  the  usual  proviso  for 
redemption,  and  subject  thereto,  to  the  use  of  trustees  in  fee  upon 
trust  to  sell.  In  other  instances,  it  is  limited  at  once  to  trustees  in 
fee  in  trust  to  sell  if  the  money  is  not  paid  at  a  given  day,  and 
the  proviso  for  redemption  is  also  inserted.  In  other  instances,  it 
is  limited  to  the  mortgagee  in  fee  upon  trust  to  sell  if  the  money 
is  not  paid  as  in  the  preceding  instance ;  and  in  others,  it  is  limited 
to  the  mortgagee  in  fee,  with  the  usual  proviso  for  redemption, 
attended  with  a  declaration  that,  if  default  is  made  in  payment  at 
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the  given  time,  it  shall  be  lawful  for  the  mortgagee^  his  heiis  or 
assigns,  after  notice  in  writing  requiring  payment,  to  sell,  &c.  To 
this  is  sometimes  added  a  proviso,  that  such  power  of  sale  shall  not 
prejudice  the  right  of  foreclosure,  hut  this  is  superfluous  and  now 
abandoned  (a).  And  a  proviso  maj  be  inserted,  that  the  assfgns  of 
the  mortgagee,  their  executors,  administrators,  or  assigns,  shall 
have  the  like  power  as  if  they  had  been  parties  to  the  deed. 

The  power  should  be  limited  to  the  executors  and  not  the  heirs 
of  the  mortgagee,  for  the  heirs  are  in  no  way  interested  in  the 
money  (a). 

The  word  "  assigns  "  should  never  be  omitted  (J). 

Both  a  power  and  trust  for  sale  may  be  given  to  a  third  party ; 
but  it  is  better  that  they  should  be  reposed  in  the  mortgagee,  with 
such  restrictions  as  may  prevent  his  doing  needless  injury  to  the 
mortgagor  (c). 

Any  of  the  above  modes  are  valid  and  effectual,  but  the  limita- 
tion to  the  mortgagee  in  fee  is  most  to  be  recommended ;  for,  on 
breach  of  the  proviso,  it  bestows  on  the  mortgagee  an  absolute 
estate ;  and,  at  the  end  of  a  further  time,  gives  him  a  power  of 
sale ;  and  leaves  open  to  him  the  option,  in  the  mean  time,  of 
bringing  his  action  to  foreclose. 

(2.)  Concurrence  of  the  mortgagor. 

Doubts  were  formerly  entertained  of  the  validity  of  an  exercise 
of  these  powers  of  sale  without  the  concurrence  of  the  mortgagor, 
or  the  sanction  of  the  Court  of  Chancery  {d) ;  but  it  is  now  well 
established,  that  a  mortgagee  can  make  a  perfect  title  to  the  pur- 
chaser without  the  concurrence  of  the  mortgagor  (e). 

The  concurrence  of  the  mortgagor  cannot  be  reqiiired  by  a 
purchasery  although  there  be  an  express  covenant  on  his  part  to 
join  in  the  sale,  and  an  action  brought  by  a  purchaser  to  compel 
the  mortgagor  to  concur  in  the  conveyance  will  be  dismissed  with 
costs;  and  if  a  purchaser  refuses  to  complete  by  reason  of  the 
mortgagor  not  concurring,  specific  performance  will  be  decreed 

[a)  2  Day.    Gonv.   620,    ed.   3 ;    74,  (d)  1  Pow.  on  Mtg.  14,  ed.  4 ;  Cntft 

ed.  4.  ▼.  Foicel,  Com.  Bep.  603. 

{b)  Bradford  y.  BelJUld,  2  Sim.  264,  (e)  Clay  y.  Sharpe,  18  Yes.  346,  n.  ; 

notwithstanding  Otbome  to  Bowletty  13  Sug.  V.  &  P.  App.  No.  xiii.  p.  1096, 

Gh.  D.  774,  Jessel,  M.  B.  ed.  11,  and  p.  396,  ed.  14 ;  Carder  y. 

{e)  2  Day.    Cony.    613,   ed.   3;    67,  Morgan,    18    Yes.    344;    Alexander   y. 

ed.  4.  Crosbyy  6  Ir.  £q.  Bep.  613 ;  1  Jo.  &  Ta^ 

666,  670. 
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against  Imn  tcith  coats.  But  in  a  case  where  a  legal  mortgage  with 
a  power  of  sale  was  created  by  an  administrator  in  favour  of  a 
person  who  held  the  title  deeds  by  way  of  deposit  from  the  de- 
ceased, to  secure  as  well  the  sum  due  from  the  deceased  as  a 
further  sum  advanced  to  the  administrator,  Sir  J.  Knight  Bruce 
held  both  the  administrator  and  the  cestuia  que  trust  to  be  necessary 
parties  to  a  bill  filed  by  the  mortgagee  against  a  purchaser  for 
specifio  performance  of  the  contract  for  sale  (/) ;  and  the  power 
must  be  free  from  doubt  {g). 

The  purchaser  is  entitled  to  a  conveyance  from  the  trustee  of  an 
outstanding  interest,  which  has  been  declared  to  be  held  in  trust 
for  better  securing  the  mortgage  debt  {h). 


(3.)  Notice  of  sale. 

It  should  be  stipulated,  that  the  power  of  sale  shall  not  be  exer- 
cised until  after  the  expiration  of  a  certain  notice,  and  it  has  been 
said  that  a  power  to  sell  without  notice  is  of  an  oppressive 
character  (i). 

The  notice  required  by  the  power  of  sale  need  only  be  given  to  To  whom 

•t  _.  jj-i  !••  ii*  1  tit      notice  should 

tne  mortgagor  and  those  daimmg  under  mm,  and  need  not  be  be  given. 
given  to  persons  who  daim  paramount  to  the  mortgagor  but,  at 
the  same  time,  subject  to  the  mortgage,  even  though  such  persons 
may  have  a  right  to  redeem,  and  to  require  an  account  of  the 
proceeds  of  the  sale  {k).  Where  the  notice  was  to  be  given  to  the  "  Aaaigns." 
mortgagor  or  his  assigns,  a  second  mortgagee  to  whom  no  notice 
was  given  was  held  entitled  to  damages  (/). 

Where  the  notice  is  to  be  given  under  the  hand  of  the  mortgagee 
— qu<Bref  whether  a  letter  of  the  solicitor  is  enough  (ni), 

A  notice  served  on  the  infant  heir  and  his  guardian  was  held 
sufficient  (w).  And  it  is  unnecessary  to  provide  that  the  notice 
shall  be  valid  notwithstanding  the  disability  of  the  person  on 
whom  it  is  served  (o). 

(/)  Sandert  t.  Biehards,  2  Coll.  668.  (/)  Koole  y.  Smithy  17  Gh.  D.   434, 

(^)  Curling  y.  ShtUtleworth,  6  Bing.  Fry,  J. 

121.  (to)  1  Sug.  Pow.  263,  ed.  7. 

(A)  Hampthire  y.  BradUy,  2  Coll.  34.  (ti)  Traeey  y.  Lawrence,  2  Drew.  403  ; 

(i)  MiUer  y.  Cook,  10  Eq.  641,  V.  C.  .  18  Jur.  690 ;   Woods  y.  Eyde,  10  W.  R. 

Sinart.  339  ;  Reeves  y.  Baher,  18  Beay.  372 ;  18 

(k)  Uajw  y.  Ward,  6  Ha.  698.    See  Jur.  688. 

Mawkins  r,  Bamtbottom,  I  Pri.  138.  (o)  lb.    Robertson  y.  Loehie,  16  L.  J. 

Gh.  379,  a  case  of  insanity. 

C. — VOL.  I.  T 
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Chap.  27. 


Waiver. 


whether  lunar 
or  calendar. 


13  &  14  Vict, 
c.  21. 


Where  the  notice  is  to  be  left  at  the  last  place  of  abode,  fixing  it 
on  the  door  of  the  house,  which  answers  that  desmption,  is 
sufficient  (p). 

If  there  be  no  person  in  existence  to  whom,  under  the  terms 
of  the  power,  notice  should  be  given,  the  power  cannot  be  exer- 
cised (q). 

A  six  months'  notice,  served  after  its  date,  was  held  substantially 
sufficient,  where  the  sale  did  not  take  place  tiU  after  six  montiis 
from  the  time  of  service  (r) ;  and  the  fact  that  the  agreement  for 
sale  is  made  before  the  expiration  of  the  notice,  is  immaterial  if 
the  agreement  is  conditional  on  non-redemption  in  the  mean- 
time {p). 

Where  the  parties  entitled  to  the  exercise  of  the  power  have 
waived  the  default,  a  fresh  notice  is  necessaiy  (t). 

Where  a  condition  is  imposed  on  the  mortgagee  before  he  can 
exercise  his  power  of  sale,  he  will  be  restrained  if  the  condition  is 
not  performed  by  him  (m). 

The  contract  for  sale  binds  the  mortgagor  (x). 
The  notice  is  generally  of  six  calendar  months.     A  month 
in  law  is,  primd  facie^  a  lunar  month  or  twenty-eight  days  (y). 
But  in  mortgage  transactions,  a  month  means  a  calendar  month. 
It  has  been  so  decided  in  case  of  a  foreclosure  (s),  and  was  so 
considered  (though,  under  the  circumstances,  it  was  not  necessary 
to  decide  the  point),  upon  a  covenant  in  a  mortgage  to  pay  the 
money  at  the  end  of  six  months  {a) ;  and  the  same  rule  would  be 
applied  to  any  other  computation  of  time  relating  to  mortgages. 
The  practice  of   conveyancers,  however,  is  to  specify  calendar 
months  as  well  in  mortgages  as  in  other  instrum^its.    In  con- 
sidering what  is  the  length  of  a  calendar  month,  it  is  sufficient, 
when  the  months  are  broken,  whatever  may  be  the  length  of 
either,  to  go  from  one  day  in  one  month  to  the  corresponding  day 
in  the  other  (ft). 
The  Act  13  &  14  Vict.  c.  21,  enacts  (s.  4),  that,  in  subsequent 


{p)  Major  V.  Ward^  6  Ha.  698. 

(^)  ^arhinton  t.  Sanbury,  1  Dr.  &  Sm. 
143 ;  2  L.  B.  H.  L.  1. 

(r)  Metiers  v.  BrotcHf  9  Jur.  N.  S.  968 ; 
33  L.  J.  Ch.  97. 

{t)  Tommey  y.  White,  3  H.  L.  49. 

(«)  Gill  T.  NewUm,  14  W.  B.  490, 
L.  J. 

{x)  Outteridge  v.  Fletcher,  13  W.  B. 
640. 


(y)  1  Steph.  Ckmmi.  281,  ed.  8,  and 
cafiee  cited  in  notes  q  and  r. 

{e)  Anon.  Barnard.  Gh.  324  ;  2  £q.  Ca. 
Ab.  606  ;  Hutton  y.  Brown,  W.  K.  1881 
—116,  Fry,  J. 

(a)  Bykey.  8y>eeting,  Willes,  686,  688. 

(b)  Fer  Gockbum,  G.  J.  in  Freoman  y. 
Read,  11  W.  B.  802.  And  see  2  Day. 
Gony.  862,  ed.  3.  . 
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statates,  the  word  ^' month"  shall  mean  calendar  month,  unless 
words  he  added  showing  lunar  month  to  he  intended. 

Where  a  mortgagee  sells  under  his  power,  he  cannot  charge  Interest  in 

.1,..         i«T  i>        j«      /\  lioii  o^  notice. 

SIX  months  mterest  m  lieu  of  notice  (c). 

The  time  oocuriing  in  any  Act  of  Parliament,  deed,  or  other 
legal  instrument,  shall  in  Great  Britain  refer  to  Ghreenwich  mean 
time,  and  in  Ireland  to  DuhUn  mean  time  {d). 


(4.)  Special  conditions. 

The  mortgagee  with  power  of  sale  may  sell  under  special 
conditions,  if  not  of  a  depredatory  character  (^),  although  strin- 
gent (/). 

A  condition  that  the  vendor  may  rescind,  if  unwilling  to  meet 
objection,  is  valid  {g) ;  also  that  the  equitable  interest  only  will  be  Only  eqnit- 
flold  {h) ;  and  as  to  improper  condition  on  sale  of  a  reversion,  see  (i).  *  ®  "^  ^^  • 

An  advertisement  is  not  necessary  (J). 

In  absence  of  special  restriction,  a  mortgagee  may  sell  by  auction 
or  private  contract,  but,  if  either  mode  of  sale  is  alone  specified, 
the  other  cannot  be  resorted  to  {k). 


(5.)  When  sak  mil  be  restrained. 

It  has  been  said,  that  if  the  power  of  sale  is  sought  to  be  exer- 
cosed  for  exorbitant  purposes,  without  a  due  regard  to  the  interests 
of  the  parties  concerned,  the  Court  will  interfere,  under  certain 
circumstances,  to  prevent  an  arbitrary  exercise  of  that  power ;  but 
not  without  the  actual  deposit  of  the  sum  to  which  the  mortgagee 
is  entitled  (/).  In  the  case  alluded  to,  the  mortgagee  sold  a  re- 
versionaiy  interest  in  stock  expectant  on  the  death  of  a  woman 
without  issue  by  her  husband,  so  soon  after  the  husband's  death, 
that  there  might  have  been  a  posthumous  child  bom,  but  there  was 

(tf)  Banner  r,  Senridge,  18  Gh.  B.  254,  (h)  Athicorth  t.  Mounset^,  9  Exo.  175. 

KiPr»  J«  (*)  ^^9  ^'  ^texander,  W.  N.  1867— 

C/)  43  &  44  Vict.  c.  9.  305. 

(f)  JMfM  ▼.  Sett,  2  Bear.  17.    And  {J)  Smith  y.  Durrani,  1  De  a.  &  Jo. 

•ee  (M  T.  Noel,  5  Mad.  438 ;  9  Byth.  535 ;   26  L.  J.  Gh.  830 ;    appealed  to 

bj  Jano.  406,  note  b,  H.  L.  but  not  prosecuted,  9  H.  L.  192. 

(/)  JSerthauf  r.  S^aloto,  1  Jur.  N.  S.  {k)  1  Dart  &  Barb.  65,  ed.  5 ;  Brouard 

974.  T.  Dumaresque,  3  Mo.  P.  G.  457 ;   Bous' 

{g)  FdknerY.  Eqmtahle,  ^.  Co,  4  Brew.  JUld  y.  Kodgee,  33  Beay.  90. 

852;  4  Jnr.  N.  S.  1214,  Y.  G.  Ein-  (0  MaUhiey.  Edwards,  2  CoYLA%b\  16 

A^mj  L.  J.  Oh.  405 ;  10  Jar.  349. 
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no  legal  representation  at  the  time  the  property  was  advertised  for 
sale,  though  the  widow  offered  to  pay  the  debt  and  oosts  if  the 
mortgagee  would  postpone  the  sale  nntil  an  assignment  was  pre- 
pared ;  Sir  J.  K.  Bmoe,  Y.  C,  held  that  the  mortgagee  had,  by 
his  conduct,  forfeited  his  legal  right  to  sell ;  but  the  L.  G.  reversed 
that  decision  (/). 

The  pleadings  in  a  suit  for  these  purposes  must  clearly  disclose 
the  fraud  or  irregularity,  in  respect  of  which  relief  is  sought  (m). 

But  the  sale  has  been  set  aside  as  oppressive  and  irregular,  where 
it  was  made  for  a  collateral  purpose  (that  of  expelling  the  plaintiff 
from  participation  in  a  newspaper,  his  shai^  in  which  formed  ike 
subject  of  the  mortgage),  and  the  mortgagee  had  himself  become 
owner  by  means  of  a  subsequent  purchase  (n).  And  also  in  a  case 
in  which  the  power  was  exercised,  after  a  tender  of  principal  and 
interest  (the  costs  being  unascertained),  and  the  facts  were  known 
to  the  purchaser  (o). 

An  injunction  against  a  sale  has  been  granted  after  an  offer  to 
redeem  ( p) ;  and  after  an  offer  to  deposit  the  amount  {q) ;  and 
also  where  the  mortgagee  was  solicitor  to  the  mortgagor,  who  had 
acted  under  his  advice  (r).  But  the  mere  commencement  of  a 
redemption  suit  will  not  stop  a  sale  (s). 

A  mortgagee  with  a  power  of  sale  stands  in  a  fiduciaiy  character, 
as  he  is  trustee  of  the  surplus  for  the  mortgagor,  and  must  take  all 
reasonable  means  to  prevent  a  sacrifice  of  the  property  {t). 

A  solicitor  acting  for  mortgagor  and  mortgagee,  without  ex- 
planation to  the  mortgagor,  inserted  in  the  mortgage  deed  of  a 
reversionary  interest  in  stock,  a  power  of  sale,  on  the  interest  being 
one  month  in  arrear,  and  subsequentiy  acting  for  the  mortgagee 
sold  the  stock  at  an  undervalue.  The  mortgagor  had  no  notice  of 
the  sale,  and  before  the  assignment  the  tenant  for  life  died.  It 
was  held  that  the  sale  must  be  set  aside  (u). 

As  to  the  nature  and  extent  of  the  obligations  enforced  by  the 
duty  to  obtain  the  best  price,  see  {x). 


(0  Matthie  v.  Edwards,  2  GoU.  465 ; 
10  Jar.  349;  11  ih.  761,  Lord  Gottenbam ; 
Warner  v.  Jaeohy  20  Ch.  D.  280,  Kay,  J. 

(m)  Adams  v.  Seoti,  7  W.  R.  213, 
V.  0.  Wood. 

(«)  Robertson  v.  NorHs,  I  Gifl.  421 ; 
4  Jut.  N.  S.  166 ;  affirmed,  ih.  443. 

(o)  Jenkins  t.  Jones,  2  xb.  99.  See 
Eosken  v.  Sincoek,  11  Jur.  N.  S.  477, 
V.  G.  Kindersley. 


(p)  Rhodes  y.  Bmkland,  16  Beay.  212. 

(q)  Cotterell  y.  Stratton,  8  Gh.  304. 

(r)  M'Zeod  y.  Jones,  24  Gh.  B.  289, 
G.  A. 

(«)  Adams  y.  Scott,  sup. 

(t)  Jenkins  y.  Jones,  sup, 

(u)  Betimes  y.  Jfaynard,  30  W.  B.  793  ; 
46  L.  T.  766,  Kay,  J. 

[x)  Davey  y.  Dttrrant,  1  Do  G.  &  Jo. 
636 ;  appealed  but  not  proeeonted,  9  H« 
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A  mortgagee  is  ohargeable  with  the  fall,  value  of  the  mortgaged 
property  sold,  if,  from  want  of  oare  and  diligence,  it  has  been  sold 
at  an  midervalae  (t/). 

Beasonable  demand,  before  a  sale,  is  neoessary,  in  order  to 
enable  the  mortgagor  to  comply  («).  And  generally  an  injunction 
will  be  granted  against  a  mortgagee  improperly  exercising  the 
power  of  sale  (a) ;  a  collusive  sale,  and  reconveyance  by  the  pur- 
chaser to  the  mortgagee,  do  not  bind  the  mortgagor  (b). 

An  action  will  lie,  at  the  suit  of  the  mortgagor,  against  the 
mortgagee  for  unreasonable  exercise  of  the  power  {c) ;  and  the 
mortgagor  is  entitled  to  substantial  damages  (d). 

A  seoond  mortgagee  had  no  remedy  at  law  against  the  mort- 
gagee for  a  negligent  sale  {e) ;  aecuSf  since  the  Jud.  Act. 

Where  a  power  of  sale  is  vested  in  a  trustee,  the  Court  will,  it  Power  of  sale 
seems,  grant  an  injunction  against  proceeding  to  a  sale,  if  reason- 
able notice  of  the  intended  sale  is  not  given  to  the  mortgagor,  the 
trustee  being  bound  to  attend  to  the  interests  of  both  parties  (/). 

If  the  solicitor  of  a  mortgagee  refuses  to  desist  from  exercising 
the  power  of  sale,  imless  the  mortgagor  pays  expenses,  with  which 
he  is  not  chargeable,  money  paid  under  such  compulsion  may  be 
recovered  back  in  an  action  for  money  had  and  received  (g). 

The  unsupported  declaration  of  the  mortgagee,  that  default  has 
been  made  in  payment  of  the  mortgage  debt,  is  not  evidence  of  the 
fact  as  against  a  purchaser  (A).  In  the  case  cited,  the  usual  receipt 
olause,  protecting  the  purchaser,  was  wanting. 


intrastee. 


A  power  of  sale,  given  in  a  mortgage  deed,  will  not,  it  seems,  be  Power  of  sale 
implied  in  a  subsequent  deed,  by  which  the  interest  then  due  is  ""P^®^- 
turned  into  principal  and  the  total  amoxmt  charged  afresh  on  the 
premises  (t). 


L.  192;  Marriott  t.  Anchor  Ins.  Co.  7 
Jnr.  N.  S.  166  ;  2  Giff.  467 ;  Sarper  y. 
Skym,  ih.  210 ;  reversed,  2  Be  G.  F.  & 
Jo.  642 ;  7  Jnr.  K.  S.  246  ;  Fmrand  y. 
Cbi^,  1  Jar.  166;  OrtM  y.  Wright,  3  Jur. 
19,  972 ;  Thurlow  y.  Maekeson,  4  L.  R. 
Q.  B.  97;  Sag.  V.  &  P.  66,  ed.  14; 
Dart  &  Barb.  67,  ed.  6. 

(y)  National  Batik  of  Austrakuia  y. 
VmUd^  fe.  Co.  4  App.  Gas.  391. 

(s)  Maney  y.  Sladm,  4  L.  R.  Ezo.  13. 

(a)  JFhUworth  y.  JthodM,  20  L.  J.  Gh. 
106 ;  CooioU  r.  Bacon,  16  Beay.  168. 

(i)  Jiodcrtion  y.  Norrii,  tup. 

{A  Bright^  r.  Norton,  11  W.  R.  167, 


Q.  B. ;  Rogers  y.  Mutton,  31  L.  J.  Exo. 
276;  Toms  y.  WiUon,  11  W.  R.  117, 
Q.  B. ;  4  B.  &  S.  442;  33  L.  J.  Q.  B.  33 ; 
Moore  y.  Shelley,  8  App.  0.  285,  P.  G. 

(i)  Matseg  v.  Sladen,  tup,;  Moore  y. 
Shelley,  tup. 

{e)  Maughan  y.  Sharpe,  10  Jar.  N.  S. 
989,  G.  P.  See  Frichard  y.  Wilson,  ib. 
330,  M.  R. ;  3  N.  R.  350. 

(/)  Anon.  6  Mad.  10. 

(ff)  Close  y.  Fhipps,  7  Man.  &  G.  686 ; 
8  Scott's  K.  R.  381. 

(A)  Mobson  y.  Bell,  2  Beay.  17. 

(0  Curling  y.  Shuttlctoorth,  6  Bing. 
121. 


27H  MOSOGAGaa  WUH  tower  OSt  S4IJL  Our.  17. 

A  pxrmEian  in  the  is^atgsge  to  «I1  pait  ci  die  mostgi^ 
XDues  at  a  fixed  price  is  ille^  2: .  The  Coczt  hm  reiiBed  to 
a^Me  a  Eale  InrtLe  first  mcrtgagee  oq  tLegrc-Ti][kdthat,afi^ 
j/rellmiiLaij  airangemeiitB  'bxzt  vitiiTot  a  bEndisg  eooizacc]  for  an 
adrantageous  sale  of  the  propertj,  he  bought  up  the  intmafct  of  the 
eeoond  mortgagee  at  a  redueed  price,  vithont  infommig  Inm  of 
such  anaxigemeiiis  (0- 

(6.)  Chu9e  pr(deding  purdtoter  agamd  irregulariiia  iM  mle^ 

Where  the  mortgagee  ooTenantB  not  to  sell  without  notice;,  but 
there  is  the  usual  dause  protecting  the  pnrdiaser  from  inquiij, 
and  dfX'laring  it  to  be  the  intention  that  the  covenant  ahould 
operate  only  so  aa  to  giye  tbe  mortgagor  a  ri^it  to  damages,  the 
Court  will  not  grant  an  injunction  against  the  ezeaniae  of  the 
power  without  notice  (m).  A  purchaaer,  howevo',  idio  is  awaie 
that  notice  has  not  been  given,  cannot  sustain  his  purdiase  (n) ; 
and  the  mortgagor  is  entitled  to  resdnd  the  contract  (o),  notwith- 
standing the  usual  receipt  clause  was  in  the  mortgage  deed  exempt- 
ing the  purchaser  £rom  inquiiy.  But  the  effect  of  a  provision  that 
express  notice  that  no  default  has  been  made  should  not  affect  the 
purchaser,  was  considered  in  {p).  Even  if  the  mortgage  debt  has 
been  satisfied  at  the  time  of  sale,  the  sale  is  valid  if  the  purchaser 
has  no  notice  {q). 

It  has  been  thought  that  the  clause  protecting  purdiaserB,  whick 
is  inserted  in  the  form  of  power  generally  used,  goes  beyond  the 
intention,  which  is  to  render  questions  as  to  the  regularity  of  the 
sale  immaterial  when  it  has  once  been  completed,  and  not  to 
deprive  the  mortgagor  of  the  right  of  stopping,  beforehand,  an 
irregular  sale  (r). 

(7.)  By  wham  the  power  may  be  exercised. 

TpEiwfer.  '^^®  power  of  sale  may  be  exercised  after  a  transfer,  although 

the  mortgagor  joined,  and  the  amount  of  debt  and  the  time  of  pay- 

{k)  Ss  Edward,  U  Ir.  Oh.  367.  (o)  Fonter  r.  Soggart,  15  Q.  B.  156 ; 

(/)  Dolman  v.  NoJset,  22  Beav.  402.  14  Jur.  757. 

\m)  Priehard  v.  Wilton,  10  Jur.  N.  8.  {p)  Ford  v.  Seefy,  3  Jur.  N.  S.  1116, 

330,  M.  B.    See  2  Day.  Conr.  624,  n,d,  V.  G.  Stnart.    And  Bee  Dicker  r,  Afiger' 

od.  3,  78,  cd.  4.  stein,  3  Ch.  D.  600,  Jeasel,  M.  B. 

(n)  Farkinion  y.  Sanbwy,  1  Dr.  &  (q)  Dicker  y.  AngerUdn,  mp, 

Sm.  143 ;  2  De  G.  Jo.  &  Sm.  462.  (r)  2  Day.  Ooay.  624,  n.  ^  ed.  8, 

78,  ed.  4. 
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ment  are  changed  («)•     QucBre^  whether  the  power  oontmues  upon  Sab-morfc« 
a  Bub-mortgage  (t) .  ^^' 

A  qneetion  sometimes  arises  how  far  a  trust,  or  a  power,  to  sell  '' ABsigna"  of 
or  mortgage  can  be  performed  by  tiie  assigns  of  a  trustee,  aaid  *™'"- 
whether  such  a  trust  surviyes,  or  whether  the  surviving  trustees 
must  join  with  the  representatives  of  the  deceased  trustee.    The 
oases  seem  to  establish  the  following  distinctions : 

When  the  trust  or  power  is  limited  to  the  trustees,  their  heirs 
and  assigns^  and  there  is  no  power  to  appoint  new  trustees,  an 
aasign  by  act  inter  vivas,  or  by  wUl,  may  perform  the  trust  {u). 
It  was  at  least  doubtful  where  the  word  **  assign  "  was  omitted  (x) ; 
but  a  recent  case  has  decided  that  the  omission  is  immaterial,  at  all 
eyents  in  a  will  (y).  So  a  power  in  a  will  to  trustees  and  their 
beirs  may  be  exercised  by  the  devisee  of  the  survivor  {y) ;  at  all 
eyents,  it  may  be  exercised  by  the  heir  of  the  survivor  (s). 

Where  a  potcer  to  sell,  or  to  consent  to  a  sale,  is  limited  to 
several  trustees  and  their  heirs  bt/  deed,  the  surviving  trustees  can- 
not, it  seems,  alone  execute  the  power  (a).  But  where  a  trust  to 
sell  is  limited  by  will,  it  seems  the  survivors  may  act  alone,  even 
though  the  limitation  be  to  the  trustees  '^  and  their  respective  heirs 
and  assigns  "(i).  But  in  the  case  cited,  the  trustees  were  also 
executors,  and  the  debts  were  charged  on  the  mixed  fund ;  and  it 
seems  open  to  argument,  that  a  trust  to  sell,  limited  by  deed  to 
trustees  ''  and  their  heirs,"  would  be  construed  in  the  same  way, 
that  is,  that  the  trusts  will  follow  the  estate,  consistently  -with  the 
rule  as  to  a  power  surviving  to  joint  executors  (c). 

In  the  above  cited  cases  of  Toivnsend  v.  Wilson  (a),  and  Hall  v. 
Deices  (a),  there  was  a  power  to  appoint  new  trustees,  and  it  was 
not  decided  whether  the  surviving  trustees  could  act  jointly  with 


(«)  Toimtf  y.  SohertSf  16  Boar.  658; 
B^ifd  T.  J^trie^  7  Gh.  385 ;  rerersiiig  10 
Eq.  482,  M.  B. 

(I)  Crute  Y.  IfotPtUy  2  Jur.  N.  S.  536. 

(w)  TUley  T.  WblitenhohM,  7  Bear. 
425 ;  1  Sag.  Pow.  133,  ed.  8 ;  Sail  r. 
Jfoy,  3  K.  &  J.  586 ;  3  Jar.  K.  S.  907; 
OekUsUm  r.  Aop,  I  De  G.  &  Sm.  640 ; 
AMhiMi  T.  Woodj  3  Sm.  &  G.  436 ;  3 
Jar.  N.  8.  1165;  Lewin'a  Tr.  210—2, 
ed.7. 

(x)  Cooke  y.  Orawfird^  13  Sim.  91 ;  6 
Jar.  723;  Bradford  y.  BelJMd,  2  Sim. 
S64 ;  C;W^  y.  Wade,  16  Vee.  27 ;  Wikon 
y.  Bmmttt,  5  De  G.  ft  8.  475 ;  16  Jar. 


966;  MaedonM  y.  Walker,  14  Beay. 
556 ;  Stevens  y.  Amten,  3  E.  &  E.  685  ; 
7  Jur.  N.  S.  873  ;  30  L.  J.  Q.  B.  212 ; 
ReBwrtt,  1  Drew.  319 ;  1  Jarm.  Wills, 
673—5,  ed.  3. 

(y)  Oebome  to  Rowlett,  13  Ch.  D.  774, 
Jeasel,  M.  B. ;  bat  see  Se  Morion,  15  ib, 
145,  0.  A. 

{zj  Be  Morton,  eup. 

(a)  Toumsend  y.  WiUon,  1  B.  &  Aid. 
608 ;  EaU  y.  Bewet,  Jao.  189. 

(h)  Jonee  y.  Friee,  11  Sim.  557. 

{e)  And  see  Wateon  y.  Bearem,  18  L. 
J.  Ezo.  46. 


280 


HOBTGAGES  WITH  POWER  OF  SALE. 


Chap.  27- 


Two  distinot 

mortgagees 

Helliag. 


the  heir  of  the  deoeased  trustee,  or  -whether  new  troBtees  must  be 
appointed  under  the  power  in  the  place  of  the  latter.  But  it  would 
seem  that  the  heir  and  surviving  trustees  would  properly  act,  unless 
the  power  imperatively  required  the  vacancy  to  he  filled  up.  And 
where  the  trust  estate  was  limited  by  will  to  trustees  and  their 
heirs,  with  power  to  trustees  and  the  survivors  and  survivor  and 
the  heir  of  the  survivor  to  sell  and  give  receipts,  and  the  testator 
directed  that  any  vacancy  in  the  trustees  should  be  filled  up  within 
two  months ;  this  last  clause  was  held  not  to  prevent  the  surviving 
trustees  from  selHng,  although  the  two  months  were  passed  {e). 

Where  first  and  second  mortgagees,  each  having  a  power  of  sale 
and  of  giving  receipts,  jointly  sold  and  divided  the  purchase-money, 
it  was  held  that  the  purchaser  had  a  good  title  (/).  Each  gives  a 
receipt  for  his  own  debt  (g). 

Where  the  power  is  to  the  mortgagee,  his  heirs,  executors, 
administrators,  and  assigns,  and  the  mortgage  is  assigned  and  the 
legal  estate  conveyed  by  the  heir  of  the  assignee  to  a  trustee  for 
the  administrator  of  the  assignee,  the  latter  can  sell ;  the  legal 
representatives  of  an  **  assign  "  are  '^  assigns  "  {h). 

Where  moneys  are  advanced  by  two  mortgagees,  with  the  usual 
joint  aooount.  proviso  that  the  mortgage  is  on  a  jomt  account,  the  survivor  can 
seU  (i). 

It  has  been  held  that  a  plain  trust  regarding  personal  estate, 
though  created  by  will,  did  not  pass  to  the  trustee's  representatives^ 
the  limitation  not  expressly  including  them  (k). 

Where  a  testator  devised  all  his  real  estate  to  three  trustees, 

their  executors,  administrators,  and  assigns,  with  power  to  sell  or 

mortgage,  lease,  or  otherwise  manage  the  estate  as  if  the  testator 

were  living,  the  Court  of  Exchequer  appears  to  have  considered  ibe 

trustees  to  have  been  invested  with  a  trust,  and  not  a  power,  and 

that  a  sale  could  be  made  by  a  sole  continuing  trustee  (one  having 

disclaimed,  and  the  other  died),  whatever  might  be  the  doubt  in 

cases  of  powers  {I). 
Under  the  conflicting  authorities,  the  surest  way  is  to  give  the 


Froyiflofor 
receipts  as  on 


Trust  and  not 
power. 


{e)  Warburton  y.  Sandyt,  14  Sim.  622. 

(/)  MeCarogher  v.  Whieldon,  34  Beav. 
107  ;  Cooper'8  Contract,  4  (3h.  D.  802,  V. 
C.  Bacon. 

(^)  Ouiteridgt  r.  FUUhir,  13  W.  E. 
640,  V.  C.  Kindersley. 

(h)  Saloway  r.  Strawhridgef  1  K.  &  J. 
371 ;  affirmed  7  De  G.  M.  &  G.  694 ;  1 
Jut.  N.  S.  1194. 


(0  Sind  y.  Boole,  1  K.  &  J.  S83 ;  1 
Jut.  N.  8.  371 ;  i9\f,  p.  332. 

(k)  Mortimer  y.  Ireland,  16  L.  J.  Gh. 
416 ;  6  Ha.  196 ;  11  Jar.  721,  L.  0.,  and 
Osborne  to  RowUtt,  13  Oh.  D.  788,  Jeeed, 

(/)  Watton  y.  Beareon,  18  L.  J.  Ezo. 
46 ;  80  Jonee  ▼.  Frice,  11  Sim.  567. 


Saov.  7.       BY  WHOM  THE  POWER  MAY  BE  EXERCISED.  281 

power  to  the  mortgagee,  his  executors,  administrators,  or  assigns,  General 
or  where  there  are  several  mortgagees,  to  the  mortgagees,  or  the  ^^^  ^^^' 
survivors  or  survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns,  and  to  declare  that  any  person 
or  persons  entitled  to  give  a  discharge  for  the  mortgage  money 
may  exercise  the  power  of  sale ;  this  provides  in  the  most  conve- 
nient manner  for  the  devolution  of  the  power,  where  the  legal  and 
equitable  title  to  the  money  becomes  separated ;  as,  for  instance, 
when  the  money  is  settled,  as  well  as  where  the  title  to  the  money 
and  the  legal  estate  in  the  mortgaged  property  become  vested  in 
different  persons  {m). 

But  though  the  trust  for  sale  may  not  pass  to  the  devisee,  we 
shall  hereafter  see  that  under  the  old  law  a  general  devise  was 
sufficient  to  pass  the  legal  estate  vested  in  the  trustee  or  mort- 
gagee («) ;  but  see  Conv.  Act,  1881,  s.  30,  sup.  244,  inf.  p.  1156. 

Where  a  trustee  of  an  attendant  term  refused  to  surrender  to  a  Attendant 
purchaser  from  the  mortgagee  under  an  exerdse  of  his  power  of   ^™^* 
sale,  he  was  fixed  with  costs  of  the  suit  for  compelling  such  sur- 
render (o).     But  such  a  surrender  is  impracticable  since  8  &  9 
Tict.  0. 112. 

(8.)  Receiver  and  other  matters. 

The  appointment  of  a  receiver  by  the  mortgagee  and  mortgagor, 
is  impliedly  subject  to  the  power  of  sale  {p). 

When  the  mortgagor  purchases  under  the  power,  the  second  Mortga^r 
mortgagee  is  preferred  to  incumbrancers  of  the  mortgagor  after  the  ^      ^^"^^' 
purchase  {q).    Where  there  is  a  trust  for  sale  to  pay  off  the  first 
mortgage,  a  sale  subject  to  the  first  mortgage  is  valid  (r). 

If  a  debtor  covenants  to  convey  an  estate  to  his  creditor  on  trust  Trust  for  sale. 
for  sale,  and  gives  a  power  to  seU  before  the  deed  of  conveyance  is 
executed,  the  creditor  does  not  become  a  trustee,  so  long  as  the  con- 
veyance is  not  executed  and  the  power  of  sale  unexercised,  and  he 
may  therefore  purchase  the  property  («). 

In  a  case  where  an  estate  was  conveyed  to  a  mortgagee  on  trust 
to  sell  by  a  certain  day,  and  to  apply  the  interim  rents  in  reducing 

(m)  2  Dav.  Cony.  622,  ed.   8;    76,  {q)  OtUrY,  Lord  Vaux,  2  K.  in  J.  660; 

ed.  4.  a£Srmed  6  De  Qt.  M.  &  Q,  638 ;  8  Jnr. 

(m)  In/,  p.  1134.  K.  S.  169. 

(o)  Sampshir$  r.  BradUf/,  2  CoIL  84.  (r)  Matuer  y.  JHx,  8  ib.  258. 

(p)  JOmjf  ▼.  ffeman,  8  De  G.  M.  &  G.  («)  Chambers  y.   Waten,   3  Sim.  42 ; 

890.  afSimed  WtUr^  y.  Cfroom^  11  01.  ft  F. 
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Mortgagee 
oannot  pur- 
ohase. 


Biddings. 


Second  mort* 

gageemay 

buj. 


Action  for 
sale  though 
power. 


Exercise  of 
power  when 
mortgage  debt 
barred. 


the  mortgage  debt,  with  tdterior  trosts  over;  on  a  bill  filed  by  the 
mortgagee  for  a  sale,  it  was  held  that  he  oould  not  be  made  re- 
sponsible for  the  rent  during  the  time  that  he  was  not  in  possession, 
except  on  a  cross  bill  filed  (t). 

The  mortgagee  who  sells  (except  where,  in  judicial  sales,  he 
obtains  leave  to  bid),  and  his  trustee  are  not  allowed  to  purchase 
the  mortgaged  estate  {u) ;  and  a  mortgagee,  who  is  also  trustee  of 
the  estate,  will  not  have  leave  to  bid,  if  the  ceatuis  que  trust  objeot, 
until  attempts  to  sell  to  others  have  failed  {x) ;  and  even  the  em- 
ployment by  the  purchaser  of  the  clerk  of  the  mortgagee's  solicitor 
as  a  bidder  is  sufficient  to  invalidate  the  sale,  and  to  burden  the 
estate  of  the  purchaser  with  the  costs  of  a  redemption  suit,  so  &r  as 
it  was  occasioned  by  the  sale  (^). 

A  purchase  by  a  mortgagee  of  property,  sold  either  under  the 
power  of  sale,  or  in  execution  of  a  decree  against  the  mortgagor 
company  (obtained  coUusively  between  the  mortgagee  and  the 
directors)  does  not  operate  to  vest  an  absolute  title  in  the  mort- 
gagee (s). 

A  second  mortgagee  may,  in  the  absence  of  fraud,  buy  from  the 
first  mortgagee,  whether  under  a  power  or  trust  for  sale  {a). 

The  secretary  of  a  co-mortgagee  cannot  purchase  {b). 

An  action  for  a  sale  may  be  brought,  though  a  power  of  sale 
exists  (c),  and  though  no  foreclosure  is  prayed  (c) ;  but  where  the 
bill  for  sale  was  unnecessary,  the  costs  to  the  hearing  were  directed 
to  be  paid  by  the  plaintiff,  and  the  bill  was  retained  (e). 

The  power  or  trust  for  sale  can  be  exercised  by  the  mortgagee, 
although  the  mortgage  debt  is  barred  by  adverse  possession ;  but 
he  sells  as  owner,  not  as  mortgagee  (/).  The  reason  is,  that  if  he 
does  not  sell  under  his  power,  he  may  not  be  able  to  prove  that 
there  had  been  no  acknowledgment  {g). 


(0  Beare  v.  FHor,  6  Bear.  183. 

(»)  Dotcnet  t.  Orazebrookf  3  Mer.  200  ; 
Bloye'i  Tr.  1  Mac.  &  G.  488. 

(x)  Tennant  v.  Trenchard,  4  Ch.  637. 

(y)  FanuU  r.  Tyler^  2  L.  J.  Ch.  N.  S. 
195,  V.  0.  E. 

(z)  National  Batik  of  Australasia  v. 
The  UniUdf  ^c,  Co,  4  App.  Cas,  391. 

(a)  Barkinson  v.  Hanhury^  1  Dr.  &  Sm. 
143  ;  2  De  G.  Jo.  &  S.  460 ;  afiOimed  2 
L.  R.  H.  L.  1 ;  Shaw  v.  Bunny ^  33  Beav. 
494 ;  2  De  G.  Jo.  &  Sm.  488 ;  34  L.  J. 


Ch.  267 ;  11  Jnr.  N.  S.  99 ;  XtrkwoodT. 
Thompson,  2  H.  &  M.  392 ;  11  Jor.  N.  S. 
386  ;  2  De  G.  Jo.  &  Sm.  613. 

(b)  Martinson  y.  Clou^,  21  Ch.  D.  857, 
Norih,  J. 

{c)  Mutton  V.  SeaUy,  4  Jnr.  K.  S.  450, 
V.  C.  Stuart. 

{e)  Books  y.  Kensinytonf  25  L.  J.  Oh. 
567,  L.  J.,  yarying  21  Beay.  470. 

(/)  Bs  Alison,  11  Ch.  D.  284,  C.  A. 

(^)  lb. ;  but  see  inf.  p.  1108  (w). 


Sect.  9. 


TRTJBT  OF  SALE  MONEYS. 
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(9.)  Trust  of  sale  moneys. 

After  the  sale,  the  mortgagee  is  a  trostee  of  the  surplus  pro- 
ceeds (a)  for  the  second  mortgagee  and  all  persons  interested 
therein ;  and  if  he  shews  an  intention  to  give  some  clsdmants  an 
undue  advantage,  the  money  will  be  ordered  to  be  paid  into  Court, 
and  a  receiyer  will  be  appointed  of  the  proceeds  of  the  property 
which  remains  unsold  {b). 

If  the  surplus  produce  of  the  sale  be  directed  to  be  paid  to  the  S 
executors  or  administrators  of  the  mortgagor,  and  the  sale  is  made 
in  his  lif etiaie,  it  will  be  personal  estate ;  but  if  not  made  until 
after  his  death,  it  will  be  real  estate,  and  belong  to  the  heir,  unless 
there  is  a  dear  intention  shown  to  convert  it  out  and  out  {c) ;  and 
if  the  heir  or  devisee  die  before  the  surplus  is  actually  paid  to  him, 
it  will  go  to  his  personal  representative  ((f). 

It  is  usual  to  provide,  especially  where  realty  and  personalty 
are  mortgaged  together,  that  the  whole  surplus  shall,  in  case  of 
{he  death  of  the  mortgagor,  go  to  his  personal  representatives  (e). 

Where  the  ultimate  trust  in  case  of  realty  was  for  the  mortgagor, 
his  heirs,  executors,  administrators,  or  assigns,  and  the  sale  took 
place  in  the  lifetime  of  the  mortgagor,  his  personal  representative 
was  held  entitled,  though  the  heir  objected  on  the  ground  that  the 
mortgagor  was  a  lunatic  when  he  executed  the  mortgage  (/). 

Where  the  surplus  of  the  sale  moneys  paid  into  a  bank  was  un- 
productive, no  interest  was  charged,  the  second  incimibrance  being 
disputed  {g). 

Where  a  mortgagee  sells  under  his  power  before  the  mortgage 
debt  is  barred,  he  is  a  trustee  of  the  surplus  proceeds  of  the  sale 
for  the  mortgagor  (A) ;  but  where,  at  the  time  of  sale,  the  mortgage 
debt  is  barred,  the  mortgagee  is  not  a  trustee,  and  the  surplus 
proceeds  belong  to  him  (t). 

Where  a  voluntary  settlement  is  made  by  the  mortgagor  after  a 


(a)  Tanngr  y.  Eeard^  23  Beay.  665 ;  3 
Jar.  N.  S.  427;  West  London  Bh.  v. 
ReUanee,  %e.  Society,  W.  N.  1884—164, 
T.  C.  Baoon. 

{h)  Mathison  y.  Clark^  29  L.  J.  Oh. 
29,  V.  0.  Kinderaley;  GouthwaUe  y. 
Eippony  8  L.  J.  K.  S.  Ch.  139,  M.  B. 

(f)  Wright  y.  Bote,  2  S.  &  S.  323 ; 
VtM  y.  Bamett,  19  Yee.  102 ;  Biggt  y.- 
Jndrew8^  5  Sim.  424 ;  Bourm  y.  B,  2 
Ha.  86;  6  Jor.  776 ;  W%knot  y.  Pike^  5 
Ha.  14;   Emrdeif  y.  F$Um^  H  L.  J. 


Q.  B.  346;  B$  ClarkeU  Tr,  22  L.  J. 
Ch.  230,  V.  0.  Parker. 

{d)  2  Day.  Cony.  630,  ed.  3 ;  84,  ed.  4 ; 
Sardey  y.  FeUon^  sup. ;  Be  Undertoood,  3 
K.  &  J.  746. 

{e)  2  Day.  Cony.  630,  ed.  3  ;  84,  ed.  4. 
Bat  see  Fish.  Mtg.  468,  ed.  4. 

(/)  Be  Smith's  MoHgage,  7  Jar.  N.  S. 
903. 

(^)  Mathison  y.  Clarh^  sup, 

{h)  Looking  y.  Barhar^  8  Ch.  30. 

(i)  BeuiUoon,  sup. 


las 
ace. 
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mortgage  Mnth  a  power  of  sale,  on  exerdse  of  the  power  the  Burplus 
proceeds  belong  to  the  persons  interested  in  the  settlement  and  not 
to  the  settlor  (A;). 

(10.)  Lard  CranwortVs  Act,  23  8f  24  Vict.  c.  145. 

Under  ss.  12  to  24  inclusiye  of  the  above  statute,  powers  of 
sale  (unless  the  powers  be  negatived  by  express  declaration  in  the 
seouritj,  and  subject  to  any  variations  or  limitations  contained  in 
it),  may  be  exercised  ia  manner  therein  mentioned. 

By  s.  11,  the  powers  incident  to  mortgages  imder  the  Act  are  set 
forth,  that  is  to  say,  powers  of  sale,  of  insurance,  and  appointment 
of  a  receiver.  S.  12  relates  to  receipts  for  purchase-money.  S.  13 
relates  to  the  notice  to  be  given  before  sale  and  the  relief  of  a  pur- 
chaser from  inquiry.  S.  14  provides  for  the  application  of  the  pur- 
chase-money. 8.  15  gives  power  to  convey  all  the  estate  therein, 
which  the  person  who  created  the  charge  had  power  to  dispose  of, 
except  that  in  the  case  of  copyhold  hereditaments  the  beneficial 
interest  only  shall  be  conveyed  to  and  vested  in  the  purchaser  by 
such  deed. 

Hence  it  seems  that  a  mortgagee,  who  has  deliberately  accepted 
a  mortgage  for  a  term,  may,  by  this  statute,  effect  a  sale  of  the  fee: 
a  right  which  he  can  only  acquire  by  consent  in  a  sale  in  equity, 
where,  if  the  whole  estate  be  sold,  the  mortgagor  is  entitled  to  the 
difference  in  value  between  the  term  and  the  fee  (m) ;  it  may  also 
enable  a  mortgagee  of  part  of  an  estate  to  vest  in  a  purchaser,  a 
right  to  hold  the  title  deeds,  which  he  himself  could  not  daim 
under  his  contract  (n). 

Under  this  section  it  has  been  held  that  a  mortgagee  by  under- 
lease can  sell  the  reversion  of  a  day  remaining  in  the  mortgagor  (o) ; 
but  s.  15  has  been  repealed  (p). 

S.  16  enables  the  owner  of  a  charge  to  call  for  title  deeds  and 
conveyance  of  legal  estate.    Ss.  17 — ^23  relate  to  the  reoeiver. 
EquaHty  of         By  s.  9  trustees  were  empowered  to  mortgage  the  settled  property 
exohange.       £^^  raising  money  for  equality  of  exchange. 

The  statute  applies  only  to  such  instruments  as  have  been  executed 
between  the  28th  Aug.  1860  and  the  31st  Dec.  1881,  and  only  to 

(jt)  JFalhampton  JEtiaU,  26  Gh.  D.  391,  (n)  Fish.  Mtg.  501,  ed.  8 ;  474,  ed.  4. 

Kay,  J.  («)  ^*^*  ▼•  Sittman,  26  L.  T.  K.  S. 

(m)  See  Foster  v.  -Etfj^,  18  Jur.  761 ;  66,  M.  B. 

18  L.  J.  Ch.  161,  V.  0.  Knt.  Bruoe;  {p)  44  &  46  Viot.  o.  41,  2ndSdh6d. 

Cfti^ld  T.  Bichardt,  26  Beav.  241.  Ft.  IH. 
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morigageB  and  charges  made  to  secure  money  advanced,  or  to  be 
advanced,  by  way  of  loan,  or  to  secure  an  existing  or  future 
debt(;). 

(11.)  25  8f  26  Vict.  c.  63. 

The  power  of  sale  contained  in  the  form  of  mortgage  given  in  the  25  &  26  Vict. 
schedule  to  the  "  Act  to  Facilitate  the  Proof  of  Title  to,  and  the 
Conveyance  of  Eeal  Estates  "  (r),  "  0.  D.  shall  have  power  to  sell  on 
default  of  payment  of  the  principal  or  interest,  or  any  part  thereof 
respectively,"  was  intended,  it  is  presumed,  to  operate  under  23  &  24 
Viot.  c.  145. 

(12.)  Bale  under  the  Conveyancing  and  Law  of  Property  Act,  1881. 

Sects.  11  to  30  inclusive  of  Lord  Oranworth's  Act  are  repealed  by 
44  &  45  Vict.  c.  41,  Second  Schedule,  P4;.  HI.,  and  the  rest  of  the 
Act  by  45  &  46  Vict.  c.  38,  Schedule. 

By  the  Conveyancing  and  Law  of  Property  Act  (»)  a  similar 
enactment  to  Lord  Cranworth's  Act  has  been  passed,  and  similar 
powers  are  deemed  to  be  inserted  in  mortgages  under  the  Act,  as 
contained  in  the  following  sections : —     * 

"S.  19. — (1.)  A  mortgagee,  where  the  mortgage  is  made  by  Powers  in- 
deed, shall,  by  virtue  of  the  Act,  have  the  following  powers,  to  the  ^tate  or 
like  extent  as  if  they  had  been  in  terms  conferred  by  the  mortgage  ^^^L^ 
deed,  but  not  further,  (namely) : 

"  (i.)  A  power,  when  the  mortgage  money  has  become  due,  to  Sale. 
sell,  or  to  concur  with  any  other  person  in  selling,  the  mortgaged 
property,  or  any  part  thereof,  either  subject  to  prior  charges,  or 
not,  and  either  together  or  in  lots,  by  public  auction  or  by 
private  contract,  subject  to  such  conditions  respecting  title,  or 
evidence  of  title,  or  other  matter,  as  he  (the  mortgagee)  thinks 
fit,  with  power  to  vary  any  contract  for  sale,  and  to  buy  in 
at  an  auction,  or  to  rescind  any  contract  for  sale,  and  to  re- 
sell, without  being  answerable  for  any  loss  occasioned  thereby; 
and 

"  (ii.)  A  power,  at  any  time  after  the  date  of  the  mortgage  Inaurance. 
deed,  to  insure  and  keep  insured  against  loss  or  damage  by 
fire  any  building,  or  any  e£Eects  or  property  of  an  insurable 

{q)  Beet.  24.  (»)  44  &  46  Vict.  c.  41. 

(r)  26  &  26  Viot,  c.  53. 
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nature,  whether  affixed  to  the  freehold  or  not,  being  or  forming 
part  of  the  mortgaged  property,  and  the  preminms  paid  for  any 
such  insurance  shall  be  a  charge  on  the  mortgaged  property, 
in  addition  to  the  mortgage  money,  and  with  the  same  priority, 
and  with  interest  at  the  same  rate,  as  the  mortgage  money; 
and 
BoooiTer.  "  (iii.)  A  power,  when  the  mortgage'  money  has  become  due, 

to  appoint  a  receiver  of  the  income  of  the  mortgaged  property, 
or  of  any  part  thereof ;  and 
Timber.  "  (iy.)  A  power,  while  the  mortgagee  is  in  possession,  to  out 

and  sell  timber  and  other  trees  ripe  for  cutting,  and  not 
planted  or  left  standing  for  shelter  or  ornament,  or  to  contract 
for  any  such  cutting  and  sale,  to  be  completed  within  any 
time  not  exceeding  twelve  months  from  the  maMng  of  the 
contract. 

'^  (2.)  The  provisions  of  the  Act  relating  to  the  foregoing  powers, 
comprised  either  in  this  section,  or  in  any  subsequent  section  regu- 
lating the  exercise  of  those  powers,  may  be  varied  or  extended  by 
the  mortgage  deed,  and,  as  so  varied  or  extended,  shall,  as  far  as 
may  be,  operate  in  the  like  manner  and  with  all  the  like  incidents, 
effects,  and  consequences,,  as  if  such  variations  or  extensions  were 
contained  in  the  Act. 

^^  (3.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  mortgage  deed,  and  shall  have 
effect  subject  to  the  terms  of  the  mortgage  deed  and  to  the  provi- 
sions therein  contained. 

"  (4.)  This  section  applies  only  where  the  mortgage  deed  is 
executed  after  the  commencement  of  the  Act. 
Begnlaiioii  of      "  20.  A  mortgagee  shall  not  exercise  the  power  of  sale  conferred 

exeroise  of  ,  t         ••% 

power  of  sale,  by  this  Act  unless  and  until — 

"  (i.)  Notice  requiring  payment  of  the  mortgage  money  has 
been  served  on  the  mortgagor  or  one  of  several  mortgagors, 
and  default  has  been  made  in  payment  of  the  mortgage  money, 
or  of  part  thereof,  for  three  months  after  such  service ;  or 

^^  (ii.)  Some  interest  under  the  mortgage  is  in  arrear  and  unpaid 
for  two  months  after  becoming  due ;  or 

^*  (iii.)  There  has  been  a  breach  of  some  provision  contained  in 
the  mortgage  deed  or  in  this  Act,  and  on  the  part  of  the  mort- 
gagor, or  of  some  person  concurring  in  making  the  mortgage, 
to  be  observed  or  performed,  other  than  and  besides  a  covenant 
for  payment  of  the  mortgage  money  or  interest  thereon. 
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"  21, — (1.)  A.  mortgagee  exeroiaing  the  power  of  sale  confeixed  Conveyance, 
by  the  Act  shall  have  power,  by  deed,  to  convey  the  property  sold,  on  e^e. 
for  such  estate  and  interest  therein  as  is  the  subject  of  the  mort- 
gage, freed  from  all  estates,  interests,  and  rights  to  which  the 
mortgage  has  priority,  but  subject  to  all  estates,  interests,  and 
rights  which  have  priority  to  the  mortgage ;   except  that,  in  the 
case  of  oopyhold  or  customary  land,  the  legal  right  to  admittance  Copyhold. 
shall  not  pass  by  a  deed  under  this  section,  unless  the  deed  is 
sufficient  otherwise  by  law,  or  is  sufficient  by  custom,  in  that 
behalf. 

"  (2.)  Where  a  conveyance  is  made  in  professed  exercise  of  the  IrregoIaritieB. 
power  of  sale  conferred  by  the  Act,  the  title  of  the  purchaser  shall 
not  be  impeachable  on  the  ground  that  no  case  had  arisen  to 
authorize  the  sale,  or  that  due  notice  was  not  given,  or  that  the 
power  was  otherwise  improperly  or  irregularly  exercised ;  but  any 
person  damnified  by  an  unauthorized,  or  improper,  or  irregular 
exercise  of  the  power  shall  have  his  remedy  in  damages  against 
the  person  exercising  the  power. 

"  (3.)  The  money  which  is  received  by  the  mortgagee,  arising  Trust  of  sale 
from  the  sale,  after  discharge  of  prior  incumbrances  to  which  the  "^^^^^ys. 
sale  is  not  made  subject,  if  any,  or  after  payment  into  Court  under 
the  Act  of  a  sum  to  meet  any  prior  incumbrance,  shaU  be  held  by 
bim  in  trust  to  be  applied  by  him,  first,  in  payment  of  all  costs, 
charges,  and  expenses,  properly  incurred  by  him,  as  incident  to  the 
sale  or  any  attempted  sale,  or  otherwise ;  and  secondly,  in  discharge 
of  the  mortgage  money,  interest,  and  costs,  and  other  money,  if 
any,  due  under  the  mortgage ;  and  the  residue  of  the  money  so 
received  shaU  be  paid  to  the  person  entitled  to  the  mortgaged 
property,  or  authorized  to  give  receipts  for  the  proceeds  of  the  sale 
thereof. 

"  (4.)  The  power  of  sale  conferred  by  the  Act  may  be  exercised 
bj  any  person  for  the  time  being  entitled  to  receive  and  give  a 
disoharge  for  the  mortgage  money. 

^'  (5.)  The  power  of  sale  conferred  by  the  Act  shall  not  affect 
the  right  of  foreclosure. 

**  (6.)  The  mortgagee,  his  executors,  administrators,  or  assigns, 
shall  not  be  answerable  for  any  involuntary  loss  happening  in  or 
about  the  exercise  or  execution  of  the  power  of  sale  conferred  by 
the  Act  or  of  any  trust  connected  therewith. 

**  (7.)  At  any  time  after  the  power  of  sale  conferred  by  the  Act 
has  become  ezeroiseable,  the  person  entitled  to  exercise  the  same 
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may  demand  and  reooyer  bam  any  peorson,  other  than  a  person 
having  in  the  mortgaged  |iropertj^  an  estate,  interest,  or  right  in 
priority  to  the  mortgage,  all  the  deeds  and  documents  relating  to 
the  property,  or  to  the  title  thereto,  which  a  purehaser  nnder  the 
power  of  sale  would  he  entitled  to  demand  and  recover  from  him. 

*^  22. — (1.)  The  receipt  in  writing  of  a  mortgagee  shall  be  a 
sufficient  discharge  for  any  money  arising  under  the  power  of  sale 
conferred  by  the  Act,  or  for  any  money  or  securities  comprised  in 
his  mortgage,  or  arising  thereunder ;  and  a  person  paying  or  trans- 
ferring the  same  to  the  mortgagee  shall  not  be  concerned  to  inquire 
whether  any  money  remains  due  under  the  mortgage. 

^^  (2.)  Money  received  by  a  mortgagee  under  his  mortgage  or 
from  the  proceeds  of  securities  comprised  in  his  mortgage  shall  be 
applied  in  like  manner  as  in  the  Act  directed  respecting  money 
received  by  him  arising  from  a  sale  under  the  power  of  sale  con* 
f  erred  by  the  Act ;  but  with  this  variation,  that  the  costs,  charges, 
and  expenses  payable  shall  include  the  costs,  chaiges,  and  expenses 
properly  incurred  of  recoyering  and  receiving  the  money  or 
securities,  and  of  conversion  of  securities  into  money,  instead  of 
those  incident  to  sale. 

<'  23. — (1.)  The  amount  of  an  insurance  effected  by  a  mortgagee 
against  loss  or  damage  by  fire  under  the  power  in  that  behalf  con- 
ferred by  the  Act  shall  not  exceed  the  amount  specified  in  the 
mortgage  deed,  or,  if  no  amount  is  therein  specified,  then  shall  not 
exceed  two-third  parts  of  the  amount  that  would  be  required,  in 
case  of  total  destruction,  to  restore  the  property  insured. 

*^  (2.)  An  insurance  shall  not,  under  the  power  conferred  by  the 
Act,  be  effected  by  a  mortgagee  in  any  of  the  following  cases 
(namely) : 

^^  (i.)  Where  there  is  a  declaration  in  the  mortgage  deed  that  no 
insurance  is  required : 

^^  (ii.)  Where  an  insurance  is  kept  up  by  or  on  behalf  of  the 
mortgagor  in  accordance  with  the  mortgage  deed : 

"  (iii.)  Where  the  mortgage  deed  contains  no  stipulation  respect- 
ing insurance,  and  an  insurance  is  kept  up  by  or  on  behalf  of 
the  mortgagor,  to  the  amount  in  which  the  mortgagee  is  by  the 
Act  authorized  to  insure. 

*'  (3.)  All  money  receiyed  on  an  insurance  effected  under  the 
mortgage  deed  or  under  the  Act  shall,  if  the  mortgagee  so  re- 
quires, be  applied  by  the  mortgagor  in  making  good  the  loss  or 
damage  in  respect  of  which  the  money  is  receiyed. 
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"  (4.)  Without  prejudice  to  any  obligation  to  the  contrary  im- 
posed by  law,  or  by  special  contract,  a  mortgagee  may  require  that 
all  money  received  on  an  insurance  be  applied  in  or  towards  dis- 
charge of  the  money  due  under  his  mortgage. 

"  24. — (1.)  A  mortgagee  entitled  to  appoint  a  receiver  under  the  Appointment, 
power  in  that  behalf  conferred  by  the  Act  shall  not  appoint  a  mnneration, 
reoeiver  until  he  has  become  entitled  to  exercise  the  power  of  sale 
conferred  by  the  Act,  but  may  then,  by  writing  under  his  hand, 
appoint  such  person  as  he  thinks  fit  to  be  receiver. 

"  (2.)  The  receiver  shall  be  deemed  to  be  the  agent  of  the 
mortgagor ;  and  the  mortgagor  shall  be  solely  responsible  for  the 
receiver's  acts  or  defaults,  unless  the  mortgage  deed  otherwise 
provides. 

"  (3.)  The  receiver  shall  have  power  to  demand  and  recover  all 
the  income  of  the  property  of  which  he  is  appointed  receiver,  by 
action,  distress,  or  otherwise,  in  the  name  either  of  the  mortgagor 
or  of  the  mortgagee,  to  the  full  extent  of  the  estate  or  interest 
which  the  mortgagor  could  dispose  of,  and  to  give  effectual  receipts, 
accordingly,  for  the  same. 

"  (4.)  A  person  paying  money  to  the  receiver  shall  not  be  con- 
cerned to  inquire  whether  any  case  has  happened  to  authorize  the 
receiver  to  act. 

"  (5.)  The  receiver  may  be  removed,  and  a  new  receiver  may 
be  appointed,  from  time  to  time  by  the  mortgagee  by  writing  under 
his  hand. 

"  (6.)  The  receiver  shall  be  entitled  to  retain  out  of  any  money 
received  by  him,  for  his  remuneration,  and  in  satisfaction  of  all 
costs,  charges,  and  expenses  incurred  by  him  as  receiver,  a  commis« 
flion  at  such  rate,  not  exceeding  five  per  centum  on  the  gross 
amount  of  all  money  received,  as  is  specified  in  his  appointment, 
and  if  no  rate  is  so  specified,  then  at  the  rate  of  five  per  centum 
on  that  gross  amount,  or  at  such  higher  rate  as  the  Court  thinks 
fit  to  allow,  on  application  made  by  him  for  that  purpose. 

"  (7.)  The  receiver  shall,  if  so  directed  in  writing  by  the  mort- 
gagee, insure  and  keep  insured  against  loss  or  damage  by  fire,  out 
of  the  money  received  by  him,  any  building,  effects,  or  property 
comprised  in  the  mortgage,  whether  affixed  to  the  freehold  or  not, 
being  of  an  insurable  nature. 

"  (8.)  The  receiver  shall  apply  all  money  received  by  him  as 
follows  (namely) : 

a — ^voL.  I.  u 
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^^  (i.)  In  diBoharge  of  all  rents,  taxes,  rates,  and  outgoings  what- 
ever affecting  the  mortgaged  property ;  and 

*'  (ii.)  In  keeping  down  all  annual  sums  or  other  payments,  and 
the  interest  on  all  principal  sums,  having  priority  to  the  mortgage 
in  right  whereof  he  is  receiver ;  and 

'^  (iii.)  In  payment  of  his  commission,  and  of  the  premiums  on 
fire,  life,  or  other  insurances,  if  any,  properly  payable  under  the 
mortgage  deed  or  imdor  the  Act,  and  the  cost  of  executing 
necessary  or  proper  repairs  directed  in  writing  by  the  mortgagee ; 
and 

'^  (iv.)  In  payment  of  the  interest  accruing  due  in  respect  of 
any  principal  money  due  under  the  mortgage ; 
"  and  shall  pay  the  residue  of  the  money  received  by  him  to  the 
person  who,  but  for  the  possession  of  the  receiver,  would  have  been 
entitled  to  receive  the  income  of  the  mortgaged  property,  or  who  is 
otherwise  entitled  to  that  property." 

(13.)  Land  Transfer  Act^  1875. 

Transfer  of  In  the  case  of  a  charge  registered  under  the  Transfer  of  Land 

1876.  '  Act,  1875,  subject  to  any  entry  to  the  contrary  on  the  register,  the 
registered  proprietor  of  a  registered  charge  with  a  power  of  sale 
may,  at  any  time  after  the  expiration  of  the  appointed  time,  sell  and 
Power  of  sale,  transfer  the  land  on  which  he  has  a  registered  charge  or  any  part 
thereof,  in  the  same  manner  as  if  he  were  the  registered  proprietor 
of  such  land  {t).  This  provision  appears  to  be  confined  to  a  charge 
registered  under  the  Act  with  a  power  of  sale.  It  contains  no 
reference  to  a  charge  registered  without  an  express  power,  but  to 
which,  if  it  were  an  ordinary  mortgage,  a  power  of  sale  would  be 
incident  under  23  &  24  Vict.  c.  145,  or  the  Conv.  Act,  1881. 

Any  mortgagee,  or  other  person  having  a  power  of  selling  land, 
may  authorise  the  purchaser  to  apply  to  be  registered  as  first  pro- 
prietor, with  any  title  which  a  proprietor  is  authorised  to  be  regis- 
tered with  under  the  Act,  and  may  consent  to  the  performance  of 
the  contract  being  conditional  on  his  being  so  registered,  or  may 
himself  apply  to  be  registered  as  such  proprietor,  with  the  consent 
of  the  persons,  if  any,  whose  consent  is  required  to  the  exercise  by 
the  applicant  of  his  power  of  sale,  and  the  amount  of  all  costs, 

(0  38  &  89  Yiot.  0.  87,  s.  27. 
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charges,  and  expenses,  properly  inourred  by  suoh  person  in  and 
about  such  application,  shall  in  all  cases  be  ascertained  and  de- 
dared  by  the  registrar,  and  shall  be  deemed  to  be  costs,  charges, 
and  expenses  properly  inourred  by  such  person  in  pursuance  of  his 
power;  and  such  person  may  retain  or  reimburse  the  same  to 
himself  out  of  any  money  coming  to  him  under  the  power ;  and  he 
■hall  not  be  liable  to  any  account  in  equity  in  respect  thereof  {u). 


(14.)  Lord  8t,  Leonards^  Act. 

By  22  &  23  Vict.  c.  35  (called  Lord  St.  Leonards'  Act),  s.  23,  Mortgagees 
the  bond  /«fe  payment  to  and  the  receipt  of  any  person  to  whom  aeetoappU- 
any  purchase  or  mortgage  money  shall  be  payable  upon  any  ex-  ^o^^ 
press  or  implied  trust,  shall  effectually  discharge  the  person  paying  nio^ey. 
the  same  from  seeing  to  the  application  or  being  answerable  for  the 
misapplication    thereof,  unless    the  contrary  shall  be  expressly 
dedared  by  the  instrument  creating  the  trust  or  security.    See  the 
later  Acts  (a;),  which  omit  the  proyision  as  to  a  contrary  intention. 


(15.)  Settkd  Land  Ad,  1882. 

On  a  sale,  exchange  or  partition  under  this  Act,  the  tenant  for  46  &  46  Vict. 
life  may  charge  an  incumbrance  affecting  the  land  on  any  part  of 
the  settled  land  in  exoneration  of  the  part  sold  or  otherwise  dealt 
'with(y). 

"Where  money  is  required  for  enfranchisement,  or  for  equality  of 
exchange  or  partition,  the  tenant  for  life  may  raise  the  same  by 
mortgage  (s). 

Capital  money  arising  imder  this  Act  may  be  invested  in  Govern- 
xnent  securities,  securities  authorized  by  the  settlement,  railway 
bonds,  mortgages,  debentures,  or  debenture  stock  of  a  dividend- 
paying  company,  discharge  of  incumbrances,  land  tax,  tithe  rent 
oharges,  improvements  authorized  by  the  Act,  payments  for  equality 
of  exchange  or  partition,  purchase  of  seigniory  or  reversion  affecting 
the  settled  land,  purchase  of  land  as  therein  provided^  and  costs 
tinder  the  Act  (a). 

Powers  of  the  tenant  for  life  under  this  Act  are  not  assignable  (6) . 

(tf)  3S  &  39  Vict.  c.  S7,  B.  68.  (2)  Sect.  18. 

(»)  S9gf.  p.  284-8.  (a)  Sect.  21. 

(y)  Sect.  5.  [b)  Sect.  60. 
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Other  limited  owners  (tenants  in  tail,  &o.)  have  the  powers  of 
tenants  for  life  under  this  Act  (c). 

Infants  have  the  powers  of  tenant  for  life,  which  may  be  exercised 
by  their  guardians  (rf),  married  women  also  {e),  and  lunatics  may 
act  by  their  committee  (/). 

(e)  Seot.  68.  («)  Sect.  61. 

(d)  Seota.  69,  60.  (/)  Sect.  62. 


293 


CHAPTER  XXVm. 

MOBTOAOES  UNDEB  TBT7ST  TEEMS  TO  BAISE  P0ETI0I7S   AND 

1£A.INTENANCE. 
Sect.  Page 

1.  Portions  and  time  for  raising 293 

2.  T/fe  mode  of  raising  portions 296 

3.  Whether  potcer  to  raise  hy  rents  and  profits  authorizes  a 

mortgage 298 

4.  Hie  vesting  and  payment  of  portions  .  .  .  .  301 
6.  Portions  for  children  other  than  an  eldest  or  only  son  .  303 
6.  Legacy  and  succession  duty 306 

(1.)  Portions  and  time  for  raising. 

In  all  well-drawn  modem  settlements  and  wills  where  portions  (General 
are  intended  to  be  provided,  care  is  taken  to  express  the  time  when  ®"®^**^*^'^« 
the  portions  shall  cesty  the  time  when  they  shall  be  payahUy  and  (if 
they  are  charged  on  real  estate)  the  rate  of  interest  they  shall  carry 
from  the  time  they  become  payable,  until  they  are  raised,  with 
provisoes  that  the  trustees  may,  after  the  deaths  of  the  tenants  for 
life,  or  in  their  lifetime  if  they  shall  direct,  raise  any  part  of  the 
portions  for  the  advancement  of  the  children,  and  shall,  after  the 
deaths  of  the  tenafits  for  life  and  until  the  portions  are  payable, 
raise  certain  sums  for  maintenance,  not  exceeding  the  amount  of 
interest  on  the  principal  of  the  portion,  and  that  the  trustees  shall 
not  mortgage  or  sell  until  some  one  of  the  portions  becomes  payable. 
By  these  precautionary  provisions,  the  questions,  which  formerly  so 
much  perplexed  the  Courts  in  respect  to  the  raising  and  payment 
of  portions  and  maintenance,  rarely  occur.    In  the  former  editions 
of  the  work  it  was  deemed  proper,  as  the  points  might  still  arise 
under  settlements  and  wills  unskilfully  penned,  to  give  a  detailed 
account  of  the  decided  cases  on  this  matter  to  which  reference  may 
be  made  (a);  but  it  has  be^i  deemed  sufficient  here  to  state  the 

(a)  Coote  on  Mtg.  131,  144,  ed.  3< 
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The  general  rale  is^  that  when  portiona  are  hy  will  or  settlement 
vested,  and  directed  to  be  paid  at  a  giren  time,  and  ndsed  hy  sale 
or  mortgage  of  a  term,  they  shall  he  raiseaUe  at  sodi  time  oat  of 
the  term,  thongh  reversionary,  nnless  an  intention  is  shewn  on  the 
win  or  settlement  that  the  payment  shall  he  postponed  until  the 
term  oomes  into  possession  (&).  The  portions  are  thus  raiseaUe  in 
the  parents'  lifetime^  though  the  term  is  not  to  oommence  till  after 
their  death,  or  their  death  without  issue  male  (as  the  case  may  he). 
If  all  the  contingencies  have  happened,  the  portions  mnst  he 
raised,  notwithstanding  the  injury  to  the  remainderman  by  the  sale 
or  mortgage  of  the  term  (c);  seeus,  if  all  the  contingencies  have  not 
happ^ied  ((/). 

There  is  sometimes  evidence  that  the  portions  are  to  he  raised  in 
the  lifetime  of  the  parents,  from  the  provision  contained  in  the 
settlement  that  if  the  father  paid  the  portion  on  the  marriage,  the 
term  shonld  cease  (e) ;  bat  generally,  the  effect  of  the  role  is  not 
to  prejndice  the  life  estate  of  the  parent ;  the  prejadioe  is  to  the 
estate  of  the  remainderman  by  the  acoamolation  of  interest  upon 
interest  (/). 

A  contrary  intention  has  been  considered  to  be  shewn  by  a 
direction  to  raise  the  portions  *^  after  the  commencement  of  the 
term  "(^),  or  where  maintenance  is  directed  to  be  raised  out  of  the 
rents  and  profits  after  the  term  has  fallen  into  possession  {h) ;  it 
being  conceived  to  be  inconsistent  to  raise  the  portions  before,  and 
the  maintenance  after,  the  commencement  of  the  term  (t) ;  but  the 
apparent  inconsistency  of  such  direction  as  to  maintenance  does 
not  prevent  the  operation  of  the  role  in  the  face  of  a  dear  and 
express  declaration  {k). 


{b]  Eeyter  t.  Jona^  8  Bep.  in  Gh.  106, 
also  reported  in  1  Eq.  Ga.  Abr.  867,  under 
the  name  of  Hellier  t.  Jwes;  Greavet  y. 
Jfattiaon,  Sir  T.  Jones,  201 ;  Staniforih 
▼.  8.  2  Vem.  460;  Savile  v.  8.  1  P. 
Wmfl.  746 ;  8andy9  ▼.  8.  ib,  707 ; 
Ooodall  Y.  Bivertj  Hoseley,  896  ;  Michell 
▼.  M,  4  Bear.  649 ;  Sail  v.  Carter,  2 
Atk.  866 ;  Smith  v.  £vani,  Amb.  633 ; 
Conway  v.  C.  3  Bro.  0.  0.  267  ;  which  is 
explained  in  Codrington  t.  Lord  Foley, 
6  Yes.  380. 
{o)  Sebblethwaite  y.  Cartwright,  For- 


rest, 30;  CodrwgUm  t.  Lord  Foley, 
sup. 

(d)  Corbett  t.  Maidwell,  1  Salk.  158 ; 
8  Rep.  in  Gh.  101. 

{e)  Qerrard  v.  Q,  2  Vetn.  468. 

(/)  Lady  Clinton  t.  Lord  Jtobert  Sey- 
mour,  4  Yes.  440. 

(g)  Butler  T.  Duncombf  1  P.  Wma. 
448 ;  Churchman  y.  Marvey,  Amb.  336. 

(A)  Brome  ▼.  Berkley,  2  P.  Wma: 
484  ;  8tevene  ▼.  Dethiek,  3  Atk.  39. 

(t)  Brome  y.  Berkeley,  tup, 

(k)  Lyon  Y.  Chandoe,  3  Atk.  416. 
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A  oontraiy  intention  has  also  been  considered  to  be  shewn  by  an  Contrary 
option  to  the  trustees  to  raise  the  portions  either  out  of  the  rents  ^  ®^  ^°^' 
and  profits,  or  by  sale  or  mortgage  of  the  term ;  but  the  better 
opinion  is,  that  the  exercise  of  the  option  by  the  trustees  shall  not 
be  allowed  to  prejudice  the  right  to  the  immediate  raising  of  the 
portions  (/).  The  circumstance  also  of  the  settlement  providing 
that  the  children  should  out  of  the  premises  receive  a  yearly  sum 
for  maintenance,  and  that  the  residue  of  the  rents  should  in  the 
mean  time,  until  the  portions  became  payable,  be  received  by  the 
persons  entitled  to  the  reversion  immediately  expectant  on  the  term, 
has  been  thought  a  sufficient  indication  of  the  intention  to  take  the 
oase  oat  of  the  general  rule  {m).  So,  where  there  was  a  proviso  in 
the  settlement,  making  the  portion  contingent  during  the  father's 
lifetime,  and  the  father  had  a  power  of  revocation  (n). 

The  inconveniences  urged  as  arising  from  the  rule,  were  these :  if  Inoonreni- 
the  portions  were  ordered  to  be  raised  by  sah  of  the  reversionary  ^^ 
term,  the  interests  of  the  remainderman  or  reversioner  might,  in 
case  the  property  was  not  of  great  value,  be  totally  sacrificed  to  the 
raising  of  the  portions,  and  even  if  the  property  was  considerable, 
still  the  injury  done  to  the  estate  might  be  very  serious.  If  the 
portions  were  ordered  to  be  raised  by  mortgage  of  the  reversionary 
term,  then  the  estate  of  the  tenant  for  life  must  be  encroached 
npon  to  satisfy  the  accruing  interest  of  the  mortgage,  contrary  to 
the  intent,  and  in  many  cases,  the  express  wording,  of  the  settle- 
ment, or  the  only  alternative  was  that  the  interest  should  run  in 
arrear ;  and  as  in  such  latter  case  the  mortgagee  might  bring  his 
action,  and  by  procuring  rests  to  be  taken,  convert  interest  into 
principal,  it  was  clear  that,  if  the  tenant  for  life  lived  many  years, 
the  interest  might  double  or  even  treble  the  principal,  and  by  such 
means  prove  the  total  ruin  of  the  estate. 

These  inconveniences  so  weighed  with  some  judges,  that  trifling 
dicumstances  have  been  seized  hold  of  in  order  to  escape  from  its 
operation  (o). 

This  view  was,  however,  disapproved  of  by  Lord  Eldon  (jt?),  who 
said,  "  the  rule  npon  the  whole  depends  upon  this,  whether  it  was 
the  intention  of  the  parties  to  the  instrument,  attending  to  the 

(0  EMUthwaiU  ▼.  Cartwright^  tup, ;  (»)  JK^m^  v.  Nmland,  2  P.  Wms.  94 . 

SMy.  CarUr,  sitp.  {o)  BtanUy  t.  8,  1  Atk.  649  ;  Clintcn 

(m)  SUvens  t.  J)0thiek,  tup.;  Smyth r,  y.  lord  Seymour,  tup. 

Itltp,  8  Y.  ft  C.  142.    But  see  mchtU  {p)  CodringUm  t.  Lord  Foley,  tup. 
T.  M.  tup. 
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Where  a  trustee  has  power  to  raise  a  sam  of  money  to  paj  ofE 
incumbrances,  and  A.  pays  off  the  incambranoes,  a  mortgage  to  A. 
for  the  full  amoont  is  only  ralid  to  the  extent  of  the  incombranoes 
and  interest  mi). 

Where  trustees  haTe  power  to  raise  a  sum  of  money,  they  may 
raise  also  the  costs  of  the  mortgage  (x). 


Kodeof 

raining^ 

pcnticmf. 


(2.)  The  mode  of  raising  partioM, 

If ,  as  is  usual  in  modem  settlements,  the  trusts  are  by  sale  or 
mortgage  to  raise  the  portions  after  the  parent's  death,  or  in  his 
lifetime,  if  he  shall  so  direct,  and  if  the  parent  is  willing  that  the 
portion  shall  be  raised  by  mortgage  i»  his  lifetime;  or,  if  the  term 
has  fallen  into  possession,  the  usual  mode  of  raising  the  portion  is, 
that  the  child  shall  assign  to  the  mortgagee  his  share  of  the  sums 
to  be  raised,  and  give  the  mortgagee  a  power  of  attorney  to  reoeive 
it :  then  the  tenant  for  life,  if  the  term  is  reversionaiy,  makes  a 
demise  of  a  proportional  part  of  the  estate  to  the  mortgagee  for 


{q)  JlebblethwaiU  r.  Cartwright,  For. 

30. 

(r)  3  T.  &  C.  142 ;  and  see  Cotton  r, 
0.  ib,  149,  note.  And  Gough  v.  An- 
drewt,  1  Coll.  59. 

(*)  Jfume  V.  Rundett,  2  S.  &  S.  174. 
But  quaref  the  constraction  of  the  trust. 


(0  Otwap  T.  0.  2  Eq.  725,  V.  C. 
Wood. 

(»)  I%ompsoH  T.  SudtOHj  2  ib.  612, 
H.  B. ;  2  Oh.  256 ;  reyetDed  on  other 
gronndB,  4  L.  B.  H.  L.  2. 

{x)  Armatrwg  t.  A.  18  Eq.  541,  M.  B. 
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ninety-nine  years,  if  the  tenant  for  Kf e  shall  so  long  live,  npon  trust 
to  pennit  the  tenant  for  life  to  receive  the  rents  until  default  is 
made  in  payment  of  the  interest,  and  then  to  receive  the  rents  and 
retain  the  interest.  The  trustees  of  the  term  assign  a  proportional 
part  of  the  premises  comprised  in  the  term  to  the  mortgagee,  and 
there  is  introduced  a  proviso  for  redemption  by  the  tenant  for  life, 
or  persons  in  remainder,  on  payment  of  the  portion  and  costs,  &c. 
The  tenant  for  life,  or  (if  the  term  is  in  possession)  the  remainder- 
man (if  he  will  concur),  covenants  for  the  payment  of  the  money 
and  for  the  title. 

Where  an  annual  sum  is  directed  to  be  raised  for  maintenance^  Haintenanoe, 
and  there  is  an  existing  life  estate,  and  it  is  not  clearly  expressed  ane^r^^ 
that  the  maintenance  is  not  to  commence  until  after  the  determina- 
tion  of  that  estate,  the  question  of  intention  arises  as  in  the  case  of 
the  portion  itself.  If  it  is  ascertained  to  be  the  intention  that  the 
maintenance  shall  commence  notwithstanding  the  life  estate,  but 
the  payment  of  it  is  clearly  confined  to  be  out  of  annual  profits^  it 
must  from  necessity  either  encroach  on  the  life  estate,  or  run  in 
arrear ;  the  former  can  never  be  considered  the  intention,  as  the 
term  is  reversionary  to  the  estate ;  the  maintenance  must  therefore 
run  in  arrear,  and  when  the  trust  term  falls  into  possession,  all  the 
arrears  must  be  paid  (i/).  If  the  trusts  for  raising  the  portion  and 
maintenance  are  extended  to  sale  or  mortgage^  it  was  for  some  time 
considered  doubtful  whether  the  Court  would  raise  the  maintenance 
by  way  of  mortgage ;  for  it  is  manifest  there  is  some  difficulty  in 
accomplishing  it,  inasmuch  as  the  maintenance  is  a  running  sum 
becoming  due  quarterly  or  half-yearly ;  and  in  Pierpoint  v.  Lord 
Cheyney  (z)  Lord  Chancellor  Parker  said  that  he  had  not  been 
enabled  to  find  a  single  precedent  for  mortgaging  a  reversion  for 
maintenance  ;  but  in  the  subsequent  case  of  JRavenhillY.  Danset/^y), 
J/ord  Chancellor  Macclesfield  considered  it  clear,  that  when  the 
child  had  no  otber  maintenance,  it  had  been  decreed  to  be  raised 
by  mortgage  of  the  reversionary  interest  of  the  term;  and  (a), 
where  the  term  was  not  reversionary,  but  the  trust  was  to  raise  the 
portion  on  the  death  of  the  jointress,  who  had  a  rent-charge,  the 
Master  of  the  Bolls  gave  maintenance  during  the  life  of  the  widow, 
and  seemed  to  be  inclined  to  think,  that  even  if  the  trust  had  been 
reversionary,  maintenance  might,  if  necessary,  have  been  raised  by 
sale  or  mortgage  (a). 

(y)  BavaUkiU  t.  JDantey,  2  P.  Wms.  (z)  1  ib.  488. 

X79.  (a)  Lyddon  v.  L.  14  Yes.  658,  566. 
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Kaistenanoe,  The  same  principle  was  followed  by  the  House  of  Lords  in  MiU' 
i^be^nmsin  ^^^^  ^^  French  {b)^  and  by  the  V.  C.  of  England,  in  Freeman 
y,  Simpson  (c),  where  interest  was  given  on  legadeSy  which  were 
charged,  after  the  death  of  the  testator^s  wife,  npon  real  estate  in 
aid  of  the  personalty,  from  the  time  the  legacies  became  dne  ont  of 
the  personal  estate,  as  general  peeoniary  legacies. 

In  one  case  ((/),  an  estate  was  limited  to  the  nse  of  the  Dnke  of 
Newcastle  for  life,  with  the  remainder  to  trostees  for  1000  years, 
with  remainder  to  the  Earl  of  Lincoln  for  life,  and  the  trusts  of 
the  term  were,  to  raise  a  portion  for  an  only  daughter  of  the  earl, 
and  maintenance  was  to  be  paid,  a^er  the  death  of  the  early  ont  of 
the  rents  and  profits,  and  the  surplus  of  the  rents  and  profits  to  be 
paid  to  the  person  for  the  time  being  entitled  to  the  reversion  or 
remainder  expectant  on  the  detennination  of  the  term.  It  was 
held  that  as  the  maintenance  was  to  be  raised  out  of  the  annual 
profits  J  and  not  by  sale  or  mortgage,  which  conld  not  be  during  the 
life  of  the  duke,  for  the  duke  was  not  a  person  entitled  to  the 
reversion  or  remainder  expectant  upon  the  determination  of  the 
term,  the  daughter  was  not  entitled  to  interest  until  the  death  of 
the  duke. 
Mortgage  for  Where  an  infant  has  no  other  means  of  maintenance  than  the 
o^f  J^.  rents  of  real  estate,  which  are  insufficient,  an  order  may  be  made, 
either  in  an  action,  or  on  petition,  or  on  summons  (e),  that  an 
allowance  for  maintenance  shall  be  charged  upon,  or  ordered  to  be 
raised  out  of,  the  corpus  of  the  estate,  or  paid  out  of  a  fund  in 
Court  representing  the  corpus  (/), 

(3.)   Whether  power  to  raise  hy  rents  and  profits  authorizes  a 

mortgage, 

<<  Bents  and  It  is  important  to  ascertain  under  what  circumstances  the  words 
jrofita^paas  ^^^^^  and  profits  will  authorize  a  mortgage,  or  will  be  restricted  to 
annual  rents.  By  a  liberal  construction,  it  has  been  held,  that  as 
the  words  "  rents  and  profits  "  in  a  devise  would  carry  the  fee  (^),' 
so  the  words  "profits  of  land,"  when  not  restricted  to  annual 
profits,  and  especially  when  applied  towards  the  raising  of  portions 

(h)  4  01.  &  Fin.  270.  (/)  Fmtiman  t.  P.  18  Sim.  171 ;  16 

\e)  6  Sim.  76.  L.  J.  Oh.  436;  KotUeff  y.  rahter^  H 

(i)  Lady  Clinton  y.  Lord  Jtohert  Sey^      Jar.  N.  S.  968,  Y.  0.  EinderaleT-.    And 
mow,  4  Ves.  440.  aeeRt  Allen,  8  Oh.  417,  n. ;  JSe  Houforth^ 

(0)  Old.  LV.  IT.  2  (12),  26.  f^.  416. 

is)  AUmy.Baekh99m^2  Yes,  ftBea.74. 
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or  debts,  were  to  be  oonsidered  as  signifying  any  profits  the  lands  WHen  annual 

would  yield,  whether  by  sale,  or  mortgage,  or  otherwise  {h).    But  ^ 

aocording  to  a  more  modem  doctrine,  it  seems  that  the  natural 

meaning  of  raising  a  portion  by  rents  and  profits,  is  by  the  f/earlt/ 

profits  (i),  and  the  oases  which  have  extended  it  further  are  except 

tions  out  of  the  general  rule,  in  which  the  context  has  afforded  a 

different  construction  (y).     Thus,  where  a  time  certain  is  prefixed 

for  the  payment  of  portions,  and  it  is  evident  that  the  annual 

profits  will  not  raise  the  money  within  that  time,  the  Court  has 

directed  a  mortgage  (A-).    So,  also,  in  a  case  where  the  trust  of  a 

term  was  out  of  the  rents  and  profits  to  raise  8,000/.  for  daughters' 

portions,  to  be  paid  to  them  as  soon  as  conveniently  could  be,  two 

points  were  made  : — first,  whether  the  8,000/.  could  be  raised  by 

sale  or  mortgage,  and  secondly,  whether  it  should  carry  interest, 

and  from  what  time ;  and  it  was  considered,  that  as  the  daughters 

were  of  age  at  the  time  of  the  father's  death,  it  would  be  conve^ 

nient  to  raise  the  portions  forthwith ;  and  it  was  decreed,  that  the 

portions  should  be  raised  by  sale  or  mortgage,  and  that  the  8,000/. 

should  carry  interest  from  the  death  of  their  father  (/).      The 

principle  applies  where  the  sum  is  immediately  raiseable — a  gross 

sam  that  must  be  raised  (m). 

But  equity  would  not  have  raised  the  portions  by  mortgage,  if  Children  of 
the  children  had  been  of  tender  years  at  the  death  of  the  father  (n);  "  ^®*"' 
and  in  sudi  case  the  portions  would  have  become  due  when  the 
rents  would  have  raised  them,  and  would  have  carried  no  in- 
terest (o).  As  soon  as  the  portions  could  have  been  raised  by  the 
rents,  the  land  would  have  borne  its  burden  and  have  been  dis- 
ohorged  {p). 

11  the  trust  be  to  raise  portions  out  of  rents  and  profits,  no  time 


(A)  Lingon  y.  FoUtf,  '2  Gh.  Ga.  205; 
Backhatue  r.  Middleion,  1  ib.  173 ;  Gib- 
9on  Y.  Bogert,  Amb.  93  ;  1  Fonb.  on  Eq. 
446 ;  FMtiman  t.  F.  wp. 

(i)  Ivff  T.  Gilbert,  2  P.  Wma.  13,  Pwo. 
Ch.  683 ;  FhiUipt  ▼.  F.  8  Beay.  193 ; 
Foeitr  y.  SmUh,  2  Y.  ft  C.  C.  C.  193 ; 
xerecBod,  1  Ph.  629 ;  16  L.  J.  Gh.  183 ; 
Shafluiwry  y.  Marlborough,  2  Hy.  &  K. 
Ill ;  Doarbon  r.  Rukards,  14  Sim.  637. 

(j)  2P.  WmB.  19;  AUan  y.  BaekhouM, 
aup,;  Ommutone  y.  Oaunt,  1  GoU.  677 ; 
9  Jnr.  78. 

(i)  Baekkoim  y.  Middleton,  tup.;  Eey' 
cock  y.  S.  1  Yern.  266 ;  Berry  y.  Atk^ 


ham,  2  ib,  26  ;  Warbtirton  y.  W.  ib,  420; 
Okeden  y.  0.  1  Atk.  652;  Green  y. 
Belehier,  ib,  605  ;  Shrewsbury  y.  S,  1  Ves. 
Jan.  234.  And  see  2  ib.  481,  note ;  and 
Allan  y.  Baekhouee,  eup.;  Wilton  y. 
HaUiley,  1  Russ.  &  M.  690. 

(0  Traford  ^.  Ashton,  I  P.Wms.  416. 
And  Bee  Stanhope  y.  Thaeker,  Preo.  Ch. 
436. 

(m)  Metcalfe  y.  Mutehimon,  1  Gh.  D. 
698,  Jesael,  M.  R. ;  and  see  Balfour  y. 
Cooper,  23  Gh.  D.  472,  G.  A. 

(«)  Fvelyn  y.  JB,  2  P.  Wma.  669. 

(o)  Ivy  y.  Gilbert,  nip. 
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being  appointed  for  payment,  and  the  child  dies  under  twenty-one^ 
and  unmarried  before  it  is  raised,  the  portion  will,  in  such  case,  be 
raised  out  of  the  annual  rents,  for  the  Court  will  not^  it  seemSy 
direct  a  mortgage  {q). 

The  several  eases  already  dted,  show  that  the  words,  ^^  rents  and 
profits,"  when  addedj  or  prefixed  to  more  general  tcorda  {as  sak  or 
mortgage)  by  teat/  of  altei^native^  will  not  restrict  the  meaning  of  the 
more  general  words  (r). 
When  re-  If  there  be  a  ckar  intention  shown  that  the  trust  shall  be  con- 

annnal  rents,  fined  to  annual  rents,  the  Courts  will  not  in  any  case  order  a  sale  («). 
There  are  also  cases  in  the  books,  which  show  that  the  words 
**  rents  and  profits,"  will  be  restricted  to  annual  rents,  when  fol- 
lowed or  attended  by  other  words  which  imply  that  the  money  shall 
not  be  raised  in  any  other  way^  or  when  the  words  "  rents  and  profits  " 
are  placed  in  opposition  to  the  more  general  words  ^^sale  or  mortgaged 
Of  the  latter  position,  Corbett  v.  Maidwell  {t)  is  an  instance,  where 
the  maintenance  was  directed  to  be  issuing  out  of  the  profits;  and 
the  portion  itself  to  be  raised  by  sale,  or  mortgage,  or  perception 
of  rents  and  profits.  Of  the  former  position.  Ivy  v.  Gilbert  (m)  is 
a  strong  instance,  in  which  it  was  held  that  where  a  trust  of  a  term 
for  raising  portions  for  daughters  directs  a  particular  method  for 
raising  them,  by  leasing  for  one,  two,  or  three  lives,  or  for  any 
term  of  years  determinable  thereon,  or  for  twenty-one  years 
absolutely,  it  implies  a  negative  that  they  shall  not  be  raised 
in  any  other  way;  and  that,  even  by  leasing,  it  could  not  bo 
raised  but  by  making  such  leases,  upon  which  the  old  rent  was 
reserved ;  and  that,  as  there  was  no  time  appointed  for  the  raLdng 
of  this  portion,  the  portion  was  due  when  the  profits  could  raise  it, 
and  it  carried  no  interest :  but  when  the  portion  was,  or  might 
have  been,  raised  by  the  profits,  then  it  became  due,  and  the  land 
was  discharged,  as  having  borne  its  burden.  The  effect  was,  that 
the  profits  received  by  the  remainderman  were  directed  to  go 
towards  the  payment  and  sinking  of  the  portion.  This  decree 
was  afterwards  afl&rmed  in  the  House  of  Lords  {x), 

(q)  JEarl  of  Eivert  t.  Earl  of  Derby,  2  (*)  Small  v.  Wing,  6  Bro.  P.  C.  66, 

Vem.  72  ;  and  see  2  P.  Wms.  672.  ed.  2  ;  Lingard  y.  Earl  of  Derby,  1  Bro. 

(r)  Greaves  y.  Mattiaon,  Sir  T.  Jones,  C.  C.  318 ;    and  see  Heneage  y.  Lord 

2C1  ;  Oerrard  y.  O.  2  Vem.  458  ;  Sandy t  Andover,  3  Y.  &  J.  360. 

y.  S.  1  P.  Wma.  707  ;  Ooodall  y.  Rivert,  (<)  1  Salk.  159.    And  see  Warier  y. 

Hoseley,    395;    EebblethvoaiU  y.  Cart'  Hutehinem,    1   S.   &  S.   276.    Bat  see 

Wright,  For.  30 ;  EaU  y.  Carter,  2  Atk.  Michell  y.  M,  4  Beay.  549. 

355.  («)  2  P.  Wms.  13 ;  Prec*  Ch.  583. 

{x)  6  Bro.  P.  C.  68. 
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In  Evelyn  v.  Evelyn  (y),  the  like  doctrine  as  in  Icy  v.  Oilbert  (s), 
was  recognised. 

In  Mills  V.  Bank  (a),  the  words  of  the  trusts  were,  "  by  rents, 
issues,  and  profits,  or  by  making  leases  for  one,  two,  or  three  lives, 
or  for  any  number  of  years  determinable  on  one,  two,  or  three 
liyes,  reserving  the  ancient  rent,  or  by  granting  copyholds  on 
fines,"  to  raise  10,000/.,  to  be  paid  to  daughters  at  eighteen  or 
marriage,  and  to  sons  at  twenty-one,  or  as  soon  after  as  the  same 
oould  be  raised  out  of  the  premises  as  aforesaid.  A  decree  was 
made,  directing  the  portions  to  be  raised  by  sale  of  the  trust  term  ; 
but  on  a  rehearing  (after  Ivy  v.  Gilbert  (a)  had  been  decided)  the 
Lord  Chancellor  said  that  he  should  not  have  made  the  decree,  and 
that  he  approved  the  resolution  in  Butler  v.  Duncomb  (c),  that  all 
trusts  of  terms  directing  the  method  of  raising  of  money  imply  a 
negative,  viz.,  that  the  money  shall  be  raised  by  the  method  pre<* 
scribed,  and  not  otherwise.    The  case  was,  however,  compromised. 

As  to  whether  a  direction,  in  a  will,  to  pay  debts  out  of  rents 
and  profits,  authorises  a  sale  or  mortgage,  see  infraj  p.  323. 

A  direction  to  raise  by  rents,  or  other  ways  and  means  (except  a 
sale),  prohibits  a  mortgage  {d). 

As  to  form  of  mortgage  for  securing  and  raising  portions,  see  {e). 


(4.)  The  vesting  and  payment  of  portions. 

If  a  time  certain  is  appointed  for  the  payment  of  a  portion 
charged  on  land  by  deed  or  will,  and  the  child  dies  before  the  time 
for  payment  arrives,  the  portion  will  sink  for  the  benefit  of  the 
estate  (/),  unless  a  time  for  its  vesting  be  expressly  provided.  To 
this  rule,  however,  there  are  exceptions,  when  the  payment  of  the 
portion  is  deferred  from  the  circumstances,  not  of  the  person,  but 
of  the  fund. 

The  question  whether  younger  children,  in  order  to  become  Whether 
entitled,  must  outlive  their  parents,  as  well  as  attain  the  time  for  ^Mrm  muBt 
payment,  depends  on  the  particular  circumstances  of  each  case,  and  ^^*^^^® 


ontlive 

the  oases  are  not  veiy  reconcileable.    In  Whafford  v.  Moore  (^),  it 


(y)  2  P.  WmB.  669.  (e)  2  Dav.  Conv.  1008,  ed.  3;  460, 

(s)  Sup,  ed.  4. 

(«)  8  P.  Wma.  1.  (/)  Smith  v.  S.  2  Vem.  93. 

(0  1  P.  Wmfl.  448.  isf)  7  Sim.  674  ;  3  My.  &  Cr.  270.   See 

{d)  J^Miii^^  T.  TTyiM^Aam,  23  Beav.  621 ;  Savage  v.  Jeyea^  10  Oh.   661;   Day  y. 

Z  Jur.  K.  S.  1143.  Jtadeliffe,  3  Ch.  D.  668,  Jessel,  M.  R. 
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was  Baid  that  the  only  reasonable  oonrse  was  to  adopt  the  rule, 
which  had  been  generally  reoognisody  of  leaning  in  favour  of  that 
construction  which  includes  all  the  children,  if  the  instrument 
affords  fair  ground  for  doing  so ;  but  if  not,  to  give  effect  to  the 
plain  meaning  of  the  words  used  (A). 
Whether  ^  Where  a  trust  term  is  limited  in  remainder  after  the  estates  for 

refers  to  death  lif^  to  raise  portions  for  younger  children,  the  portions  of  sons  to 
^tenant  for  j^^  ^^^  ^^  them  at  tweuty-oue,  and  the  portions  of  daughters  to  be 
paid  at  twenty-one,  or  marriage,  but  in  case  such  periods  shall 
happen  before  the  decease  of  the  tenant  for  life,  then  to  be  payable 
on  such  decease,  the  portions  will  be  considered  to  vest  absolutely 
at  twenty-one  or  marriage,  though  there  is  a  gift  over  in  case  of 
the  death  of  any  child  before  his  or  her  portion  is  payable  (i). 
But  the  gift  over  to  the  surviving  children  will  take  effect  in  the 
event  limited,  as  to  the  shares  of  children  not  attaining  the  pre- 
scribed period,  though  a  certain  sum  is  raiseable  for  each  childy  and 
though  one  of  the  conditions  of  the  cesser  of  the  term  is  the  event 
of  there  being  no  children  living  at  the  death  of  the  tenant  for  life. 
And  the  Court  will  not  struggle  against  the  natural  meaning  of  the 
survivorship  clause  to  restrict  its  application  to  survivorship  after 
the  death  of  the  tenant  for  life  (Jc), 

The  clauses  as  to  payment  of  the  portions  after  the  parent's 
death  were  framed  to  meet  the  decisions  which  charged  the  rever- 
sion with  interest  after  the  portionist  attained  the  age  of  twenty- 
one,  &c.,  though  the  term  was  still  in  reversion ;  since  the  post- 
ponement of  the  payment  being  referable  to  the  circumstances  of 
the  estate,  and  not  to  the  person  of  the  portionist,  was  held, 
according  to  the  weU-known  rule  of  the  Court,  not  to  impede  the 
absolute  vesting  of  the  portion  (/). 

But,  of  course,  the  settlement  may,  by  clear  words  to  that  effect, 
make  the  right  of  a  child  to  its  portion  depend  upon  its  surviving 
both  or  either  of  its  parents  {m). 

If  no  time  certain  is  appointed  for  the  payment  of  the  portion, 


(h)  Moeatta  t.  Zimfo,  9  Sim.  66  ;  Fry 
V.  Lord  Sherborne,  8  ib,  243  ;  Spencer  v. 
8.  8  t^.  87 ;  Wynter  v.  Bold,  1  S.  &  S. 
507  ;  Ferfeet  v.  Lord  Curson,  6  Mad.  442; 
Torres  v.  FrancOf  1  B.  &  M.  649; 
Swallow  V.  Finns,  1  K.  &  J.  417 ;  Jack- 
ton  V.  Dover,  2  H.  &  M.  209 ;  Fe  Knowles, 
21  Gh.  D.  806,  Kay,  J. 

(•)  Fmperor  ▼.  JFofff,  1  Vee.  8.  208 ; 


Ckolmondeley  y.  Meyrick,  1  Ed.  77 ;  ITope 
y.  Lord  CHfden,  6  Yes.  499.  And  caeee 
cited,  1  Ed.  86. 

(A)  Fvans  v.  Scott,  1  H.  L.  43. 

(/)  Seetd.  p.  67;  3  Yes.  63. 

(m)  Fer  M.  B.  3  Yes.  &  B.  86.  And 
see  Wingravc  v.  Falgrave,  1  P.  Wins. 
401 ;  Hotchhin  y.  Humphrey,  2  Madd. 
66. 
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and  the  oUld  dies  before  it  is  raised,  it  will  nevertheless  vest  and 
be  payable  (n).  But  to  this  rule  exceptions  are  to  be  found,  in 
cases  in  which  the  children  have  died  at  a  very  early  age. 

An  appointment  of  portions  to  children  of  tender  years,  to  vest  Appointment 
immediately,  before  they  are  required  is  not  invalid  (o).     No  xequir^. 
general  rule  can  be  drawn  from  Hinchinbrook  v.  Seymour  {p)y  in 
-which  the  appointment  was  made  to  an  infant  daughter,  then 
dying  of  consumption  (p). 

As  soon  as  all  the  events  have  happened,  and  the  portion  has  When  ^r- 
become  payable,  it  may  be  raised  by  sale  or  mortgage,  unless  the  raused. 
raising  of  it  be  contrary  to  the  trusts  of  the  settlement,  as  in  some 
of  the  instances  already  mentioned,  or  unless  the  raising  of  it  be 
restricted  to  annual  profits,  as  before  also  mentioned.  But  the 
Court  will  not  allow  the  portions  to  be  raised  before  the  time  of 
payment  on  the  petition  of  the  eldest  son,  and  will  not  raise  more 
than  the  share  of  the  younger  child  or  children,  whose  shares  are 
payable  (g),  unless  the  settlement  authorize  it  (r). 

The  rents  only  will,  it  seems,  be  applied,  if  the  legatee  dies  under 
tweniy-one  and  unmanied  before  the  portion  is  raised  («). 

In  case  the  portion  is  to  be  raised  out  of  annual  rents  it  will  Interest. 
oairy  no  interest :  for  it  will  not  be  due  imtil  the  rents  would  have 
raised  the  portion ;  and  as  soon  as  they  would  have  raised  it,  the 
land  will  have  borne  its  burden  and  be  discharged  {t). 

And  lastly — ^If  the  trust  be  expressly  restricted  to  annual  profits, 
the  Court  will  in  no  case  order  a  sale  {u). 

(5.)  Portions  for  children  other  than  an  eldest  or  only  son. 

Where  portions  are  provided  for  younger  children,  other  than  an 
eldest  or  only  son,  with  gift  over,  it  is  sometimes  difficult  to  deter- 
mine what  constitutes  a  younger  son,  and  what  an  eldest  son, 
within  the  limitation. 

The  persons  entitled  must  be  ascertained  at  the  time  when  the  when 
money  is  directed  to  be  raised  and  divided  {x).    But  if  there  is  a  "««^<»^^- 

(m)  Earl  Siv0n  t.  Sari  of  Jkrhjf,  2  Beav.  626. 
Veen.  72.  (r)  OiUibrandY,  Gould,  5  Sim.  149. 

{o)  ffmtff  T.  Wr^,  21  Oh.  D.  332,  C.  (s)  Earl  Ewers  y.  Earl  of  Derby,  tup, 

A.,  levamng  Kay,  J.  19  ib,  492.  {t)  Ivy  y.  OiJhert,  ^leo.  Oh.  688  ;  2  P. 

(p)  1  Bro.  G.  0.  396.  Wms.  13. 

\q)  Shsppard  y.  WUtm,  4  Ha.  392 ;  (u)  Small  y.  Wing,  6  Bzo.  P.  G.  66. 

WyiumrY.  Edd,  sup.;  Ooiton  y.  C.  cited  (x)  Ellison  y.  Thomas,.!  De  Q.  Jo.  & 

ZY.kO.  149.    See  Marsh  y.  Keith,  29  Sm.  18 ;  8  Jar.  N.  S.  1139,  L.  G. ;  re- 
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clear  intention  that  the  portions  are  to  Test  indefeasibly  before  the 
time  of  distribntiony  the  eldest  son  is  aseeitained  at  the  time  of 
Testing  (y). 

The  great  object  of  these  provinons  is,  that  no  one  chfld  shall 
obtain  a  double  portion  at  the  expense  of  the  others,  and  that  no 
child  shall  be  exduded  (z) ;  and  this  object  "will  be  carried  into 
effect,  unless  the  terms  of  the  will  are  dearlj  at  yariance  ^th  it. 

As  a  general  role,  the  eldest  son  is  only  exdaded  because  he 
takes  the  family  estata 

The  elder  son  dying  before  he  takes  the  estate,  becomes,  in  the 
eye  of  the  law,  **  a  younger  son  "  (a) ;  and  this  is  clearly  so  where 
the  portions  are  given  to  all  the  children  except  an  eldest  son  for 
the  time  being  entitled  (b) ;  and  if  the  eldest  son,  not  taking  the 
estate,  dies  before  the  period  of  distribution,  his  representatives  are 
entitled  to  his  portion  {c). 

Eldership,  not  carrying  the  estate  with  it,  is  not  such  an  elder- 
ship as  will  exclude  from  a  portion  {d).  Similarly  where  the  eldest 
son  does  not  succeed  to  the  estate  in  consequence  of  forfeiture  by 
the  act  of  his  father  before  he  was  bom  (e).  But  the  fact  of  an 
eldest  son  becoming  entitled  to  the  estate  in  remainder^  is  sufficient 
to  exclude  bim  (/) ;  and  the  elder  son,  by  a  re-settlement  of  the 
estate  with  his  father  on  his  coming  of  age,  does  not  thereby  lose 
his  character  of  elder  son  entitled  under  the  will  {g).  The  person 
entitled  under  the  limitation  might,  previously  to  the  event  men- 
tioned in  the  proviso,  have  so  exercised  his  rights  over  the  estate  as 
to  prevent  it  ever  coming  into  the  possession  of  the  second  son  (ff). 

The  only  son  of  a  marriage  cannot  succeed  to  an  estate  limited 
to  A.  and  his  heirs  in  tail  male  except  an  eldest  son  (t). 


yersmg  2  Dr.  &  Sm.  Ill ;  8  Jar.  N.  S. 
636 ;  82  L.  J.  Ch.  32 ;  CoUingicood  t. 
Stanhope^  4  L.  B.  H.  L.  68  ;  reyeniog 
4  Eq.  286,  V.  0.  Wood ;  and  oyetrolmg 
Ad€mt  Y.ji.25  Beav.  662. 

(y)  Windham  v.  Oraham,  1  Base.  831. 
And  see  Sxp.  Smyth,  12  Ir.  Gh.  487 ; 
LomvilU  V.  Winningtm,  W.  N.  1884— 
82,  Kay,  J. 

{z)  CoUinffwood  t.  Stanhope,  sup. 

{a}  CoUingwood  y.  Stanhope,  tup.; 
Davies  y,  Euguenin,  1  H.  &  M.  730 ; 
oyermling  Oray  y.  Earl  of  Limerick,  2 
De  G.  k  S.  870 ;  17  L.  J.  Ch.  443. 


{b)  EUietm  t.  Thomas,  1  De  Q.  J.  & 
S.  18. 

{e)  Ellison  y.  Thomas,  sup.;  Davies  y. 
Muyuenin,  sup.;  Swinburne  y.  S.  17  W. 
R.  47,  V.  C.  Giffard. 

{d)  Duke  y.  Doidye,  2  Yes.  S.  203,  n. 

{e)  Johnson   y.   Foulds,    6    Eq.    268, 

If.  A. 

(/)  OrylVs  Tr.  xb.  689,  V.  0.  Giflaid. 

{g)  CoUinyicood  r.  Stanhope,  sup.  And 
Bee  Adams  y.  Beck,  26  Beay.  648.  And 
Harrison  y.  Eound,  2  De  G.  H.  &  G. 
190  ;  17  Jut.  663. 

(i)  Ikiite  y.  Berminyham,  7  L.  B.  H. 
L.  636;  7Ir.  Eq.  221. 
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" Eldest "  and  "  first-bom  "  are  synonymous  terms  (A).  " First- 

A  younger  son,  becoming  an  eldest  son  and  succeeding  to  the  Yovmget 
estate,  is  excluded  from  a  portion  (/),  though  the  portion  may  have  ^^^^^  *° 
already  vested  in  him  (m);  and  this  rule  will  hold  good,  although 
there  is  a  gift  over  on  a  younger  son  becoming  an  eldest  son  before 
he  attain  twenty-one  (w). 

A  younger  son  becoming  an  elder  son  and  so  taking  the  estate 
does  not  thereby  lose  his  portion,  where  there  are  no  words  in  the  will 
or  settlement  to  exclude  him;  as  where  the  exclusion  vas  only  of  the 
eldest  son  by  name  {o) ;  nor  does  a  younger  son  lose  his  portion  as  Yoxm 
such  by  becoming  the  eldest  son,  if  he  does  not  thereby  get  the  ^^Ajf™^ 
estate  {p);  as,  where  his  father  and  elder  brother  had  executed  a 
disentailing  deed(g) ;  nor  where  he  succeeds  to  the  estate,  not 
under  the  settlement,  but  by  descent  (r). 

The  word  "  younger  "  includes  all  the  children  except  the  one  who 
Buooeeds  to  the  estate  («) ;  and  the  representatives  of  a  younger 
child  dying  in  infancy  will  not  take,  as  the  portion  never  was 
wanted  (^). 

Where  there  is  a  limitation  over  in  the  event  of  a  younger  son 
becoming  an  eldest,  or  only  son,  it  will  not,  without  more,  be  con- 
Btnied  to  mean  a  child  becoming  actually  entitled  under  the  limita- 
tionsy  but  simply  an  eldest  son.  Thus,  a  younger  son  becoming  an 
eldest  son  loses  his  portion,  although  he  is  wholly  unprovided  for, 
if  the  will  expressly  excludes  him  on  his  becoming  an  eldest  son  (u). 

The  words,  "  if  younger  son  become  the  eldest  son,"  mean  the 
eldest  surviving  son  in  the  lifetime  of  the  father  (x). 

A  gift  over  of  this  kind,  as  a  general  rule,  takes  effect  at  any  time 
before  the  time  of  payment,  though  the  portion  be  vested  (j/).    But 


{k)  lb.;  JBatkunt  v.  Erring  ton  ^  2  App. 
C.  69. 

(/)  Chadwiek  v.  Dolenuin,  2  Torn.  528  ; 
Broadmead  v.  Woodf  1  Bio.  0.  G.  77 ; 
Davits  T.  Hufueniny  tup. ;  B/did  v.  Hoare^ 
26  Ch.  D.  363 ;  32  W.  R.  609  ;  63  L.  J. 
Ch.  4S6,  Kay,  J. 

(m)  Ih.;  Swinburfie  y.  S.  tup.  See 
Ztake  r.  L.  10  Ves.  477. 

(»)  Bayley^t  Settlement,  9  Eq.  491,  M. 
B. ;  6  Ch.  592. 

(o)   Wood  r.  W.  4  Eq.  48,  M.  B. 

{p)  Adamt  Y.  Becky  sup.;  TheetTs 
Settlement,  3  K  &  J.  375. 

(q)  Ifaeoubrejf  ▼.  Jones,  2  ib.  684  ; 
Tetmiton  r.  Moore,  13  Ir.  Eq.  424; 
Spmoer  y.  S.  8  Sim.  87 ;    oTerroling 

C. — VOL.  I. 


Peaeoeke  v.  Pares^  2  Keen,  689. 

(r)  Sing  y.  Leslie,  2  H.  &  M.  68 ;  10 
Jur.  N.  S.  794. 

(«)  Scarisbriek  v.  Lord  Skehnersdale,  4 
Y.  &  C.  78. 

(t)  Lavies  v.  Huguenin,  tup. 

(u)  Livesey  v.  X.  13  Sim.  33 ;  6  Jiir. 
N.  S.  752,  V.  0.  E. ;  2  H.  L.  419.  See 
Matthews  y.  Paul,  3  Sw.  323  ;  Bomvile  y. 
JTinnington,  26  Ch.  D.  382  ;  32  W.  B. 
699,  Kay,  J. 

(x)  Harvey'Bathurst  y.  Stanley,  4  Ch. 
D.  251,  C.  A. ;  2  1pp.  C.  699. 

(y)  Chadwiek  y.  Loleman,  sup. ;  Savage 
y.  Carrol,  1  Ba.  &  Be.  265  ;  Teynham  r. 
Webb,  2  Yes.  S.  198 ;  Matthews  y.  Paul, 
sup. 
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Chap.  28. 


Shifting  of 


coDstnidd 
strictly. 


if  the  giftoyerbelimitedyintheeventof  a  younger  son  be(X)iiimg  an 
elder  son  before  he  attains  twenty-one,  or  other  period^  any  other 
event  will  be  exdnded,  and  he  will  not  lose  his  portion  by  subse- 
quently becoming  an  eldest  son  before  the  time  of  payment,  and 
additional  portions  will  follow  the  nature  of  the  original  portions, 
though  the  limitation  may  not  be  clearly  expressed  (z). 

A  settlement  of  an  estate  with  shifting  clauses  ought  not  to 
contain  a  clause  postponing  the  vesting  of  portions  until  the  death 
of  the  person  creating  them  {a) ;  nor  should  it  contain  a  clause, 
avoiding  the  portions  on  the  estate  shifting  (a). 

Where  there  is  a  limitation  of  two  estates,  the  one  of  which  is  to 
shift  in  the  event  of  the  other  being  held  by  the  same  member  of 
the  family  who  first  takes  the  secondary  estate,  that  limitation  is  a 
condition  which  must  be  performed  strictly ;  and  if  it  cannot  be 
performed  strictly,  the  shifting  clause  fails  to  take  effect  (r). 


Legacy  daty 
on  poitiotis. 


Snooeflsion 
dnty. 


Power  to  raiM 
snocesaion 
duty  by 
mortgage. 


(6.)  Legacy  and  accession  duty. 

In  raising  portions  by  mortgage,  the  trustees  should  take  care 
that  the  legacy  duty  either  be  paid  by  the  portioniat,  or  deducted  in 
ascertaining  the  amount  secured  by  the  mortgage,  as  the  trustees 
are  liable  for  the  duty  {d)y  as  well  as  the  devisees  of  the  estate  subject 
to  the  portions  whether  in  fee  or  for  life  {e).  But  the  trustee  or 
devisee  paying  the  duty  can  recover  it  from  the  portionist  (/), 
unless  the  portions  were  devised  clear  of  all  deductions  {g). 

The  same  observations  will  apply  to  succession  duty,  on  portions 
raiseable  under  a  settlement  of  real  estate,  under  16  &  17  Vict, 
c.  51  (A). 

S.  44  of  the  Succession  Duty  Act  (16  &  17  Vict.  c.  51), 
enacts  that,  besides  the  successor,  the  following  persons  shall  be 
personally  accountable  for  the  duty  to  the  extent  of  the  property 
received  by  them,  namely,  "every  trustee,  guardian,  committee, 
tutor,  or  curator,  or  husband,  in  whom  respectively  any  property, 
or  the  management  of  any  property,  subject  to  such  duty  shall  be 
vested,  and  every  person  in  whom  the  same  shall  be  vested  by 


(c)  Windham  v.  Graham,  1  Buss.  331. 

(a)  Viscount  HolmestUtle  v.  West,  12  Eq. 
280,  V.  C.  Bacon. 

{e)  Fazakerly  v.  Fordy  4  Sim.  390; 
Taylor  v.  Earl  of  Haretcoody  3  Ha.  372  ; 
Harrison  v.  Sound,  3  De  G-.  M.  &  G. 
190 ;  17  Jut.  763 ;  Meyriek  v.  Laws,  6 
Ch.  237. 


{d)  45  Geo.  in.  0.  28,  s.  6. 

{e)  Ait.  Oen.  v.  Jackson,  1  C.  &  J. 
101. 

(/)  EaUs  Y.  Freeman,  1  Br.  ft  B.  391. 

{g)  Stow  T.  Davenport,  6  B.  ft  Ad.  859. 

(A)  See  2  Dav.  Gonv.  1012,  ed.  3  ; 
463,  ed.  4. 
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alienation  or  other  derivative  title  at  the  time  of  the  succession  Mortgage  for 

<i  •  •    J         J    •  •         99  1      11    ji  Bucoession 

beoomiDg  an  interest  in  possession ;  and  all  those  persons  are  duty, 
authorised  to  compound,  or  pay  in  advance,  or  commute,  the  duty, 
and  retain  the  amount  thereof  out  of  the  property  subject  thereto, 
**  or  to  raise  such  amount  and  the  expenses  incident  thereto,  at 
interest  on  the  security  of  such  property,  with  power  to  give 
elFectual  discharges  for  the  same ; "  and  such  security  is  to 
have  priority  over  any  charge  or  incumhrance  created  by  the 
suocessor. 
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General 
powers  of 
executors. 


(1.)  Mortgages  by  executors. 

The  whole  personal  estate  of  the  testator  vests  in  the  executor, 
who,  from  the  duties  of  his  office  and  the  nature  of  his  trusts,  most 
necessarily  have  an  absolute  power  over  it  (a),  whether  specifically 
bequeathed  (i),  or  limited  in  trust  (c),  or  neither.     The  executor's 


(a)  See  Nuffent  v.  Giford,  1  Atk.  463. 
But  see  Wilson  y.  Moore,  I  My.  &  K. 
366;  M*Leody.Drummond,  17  Yes.  161. 

(*)  Hwer  V.  Corbet,  2  P.  Wma.  149 ; 


Burling  v.  Stonard,  ih.  160 ;  LemgUy  t. 
JEarl  of  Oxford,  Amb.   17 ;   Andrew  v. 
WrigUy,  4  Bro.  G.  G.  126. 
{e)  M^Leod  v.  JDrummond^  sup. 
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first  duly  is  to  provide  for  payment  of  debts ;  and,  if  the  general  General 
undisposed  of  property  or  the  fund  expressly  provided  by  the  P^^®"* 
testator  is  not  suflSoient  for  such  purpose,  the  property  specifically 
bequeathed  or  given  in  trust  must  be  resorted  to.  Nor  can  a 
testator,  by  any  testamentary  disposition  of  his  personal  estate, 
frustrate  or  delay  the  claims  of  his  creditors  (d).  We  accordingly 
find  the  adjudged  cases  and  text  books,  when  speaking  of  the 
powers  vested  in  the  executors,  using  strong  expressions :  and  we 
also  find  the  judges  showing  great  reluctance  to  fetter  the  executors 
in  the  exercise  of  their  functions.  Notwithstanding  this  great  dis- 
cretionary authority,  numerous  cases  are  to  be  found  in  the  books, 
arising  from  the  circumstances  attending  the  disposition  by  execu- 
tors of  their  testator's  assets ;  and  on  some  of  the  points  a  consider- 
able difference  of  opinion  has  existed. 

The  power  of  the  executors  to  dispose  of  a  specific  legacy  seems  Power  oyer  a 
to  have  been  formerly  questioned.  An  early  case  {e)  was  considered  ^^^ 
as  militating  against  this  power ;  but  it  has  been  since  observed  (/) 
that  that  was  not,  in  fact,  the  case  of  a  specific  bequest,  it  being  a 
charge  on  a  particular  part  of  the  assets,  and  there  were  supposed 
to  be  strong  circumstances  of  fraud  in  the  conduct  of  the  parties. 
Succeeding  cases  have  established  this  power  of  disposition  by  the 
executors  beyond  question.  Sir  Edward  Sugden,  in  his  Treatise 
on  Vendors  and  Purchasers,  raised  a  doubt  whether  it  is  safe  to 
take  an  assignment  of  a  specific  legacy  from  the  executor  without 
the  concurrence  of  the  specific  legatee,  lest  the  executor  should  have 
assented  to  the  bequest,  and  he  cited  TJwmlinson  v.  Smith  (Finch, 
378) .  It  is  submitted  this  was  a  case  of  gross  fraud.  If  a  purchaser 
or  mortgagee  bond,  fide  deals  with  an  executor  within  a  reasonable 
time  after  the  testator's  death,  and  obtains  possession  of  the  muni- 
ments of  title,  a  specific  legatee  would  never  be  permitted  to  set  up 
the  executor's  assent  against  the  sale  or  mortgage,  for,  by  sale  and 
delivery,  the  title  of  the  purchaser  or  mortgagee  is  complete  {g). 
As  to  set  off  of  a  debt  due  by  the  specific  legatee  to  the  estate 
aj^ainst  the  specific  legacy  after  appropriation  {h). 

As  the  executor  may  absolutely  dispose  of  the  testator's  assets  Mortgage  of 
for  the  general  purposes  of  the  will,  there  seems  no  good  reason  ^^Jtof. 
why,  in  the  exerdse  of  a  sound  discretion,  and  presuming  the  lan- 


(iQ  Andrew  v.  WrigUy,  tup. 
le)  Mumbk  y.  BiU,  2  Yetn.  444. 
(/)  l7VeB.  160;  3Atk.  241. 


(ff)  See  Scott  y.  Ty&r,  2  Dick.  726 ; 
17  Ves.  166. 

(h]  Ballard  v.  Martden,  14  Ch.  D.  374, 
Fry,  J. 
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gnage  of  the  will  does  not  peremptorily  require  an  absolute  sale, 
the  executor  may  not  raise  the  money  required,  by  a  partial  sale 
or  mortgage  of  the  assets.  Aooordingly  this  proposition  is  broadly 
laid  down  by  Lord  Hardwicke  in  Mead  v.  Lord  Orrery  {h)^  and  yet 
more  broadly  and  expressly  so  by  Lord  Thnrlow  in  Scott  v.  Tyfer(i), 
and  has  been  sinoe  recognized  by  Lord  Eldon  in  WLeod  y.  Drurn^ 
mond  (A).  Lord  Loughborough,  indeed,  is  reported  to  have  said, 
that  a  mortgage  is  not  a  natural  way  of  raising  money,  and  that  it 
may  lead  to  an  inquiry  as  to  the  circumstances  of  the  testator's 
estate  (/) ;  but  this  observation,  it  is  conceived,  must  be  considered 
as  applying  to  transactions  attended  with  circumstances  exciting 
suspicion  of  fraud.  The  right  of  executors  to  mortgage  is  un- 
doubted. 

An  administrator  durante  minoritate  has  all  the  powers  of  an 
ordinary  executor  (m). 

The  mortgage  may  be  either  of  legal  or  equitable  assets  (ti),  or  of 

mere  choses  in  action  (i),  and  may  be  by  actual  assignment,  or  by 

deposit  {i) ;  and  a  dealing  with  one  of  many  executors  will  be  valid, 

for  each  is  competent  (1)9  and  one  executor  may  open  a  separate 

account  with  a  banker  on  the  executorial  accoimt,  and  validly 

pledge  securities  of  the  estate  with  him  (0).     The  deed  of  mortgage 

need  not  state  that  the  money  is  wanted  for  the  purposes  of  the 

will,  for,  in  order  to  vitiate  the  security,  it  must  be  shown  that  the 

Mortgagee      money  was  not  for  the  payment  of  debts  (p).     Nor  is  the  mort- 

not  bound  to  ^  gagee  bouud  to  see  to  its  application  {q)^  although  Lord  Kenyon 

tion  of  money,  expressed  an  opinion  that  a  trust  might  be  so  framed  as  to  call  on 

a  purchaser  from  an  executor  to  see  to  the  application  of   the 

money  (/?) ;  but  this  observation  must  also,  it  is  conceived,  be 

supposed  to  apply  to  a  sale  made  under  very  peculiar  circumstances, 

and  not  for  the  purpose  of  the  payment  of  debts  generally. 

A  mortgage  of  leaseholds  by  an  administrator,  to  raise  money 
for  repairs  which  the  lessee  is  not  bound  to  do,  is  void  {s). 


(A)  3  Atk.  239 ;  Scott  t.  Tyltr,  Dick.  (0)  ChUd  ▼.  TKorley,  16  Ch.  D.  151, 

724 ;  M'J^eod  y.  Drummondt  17  Ves.  164 ;  Jessel,  M.  B. 

Be  Cooper,  20  Ch.  I).  611,  0.  A.  (p)  Botmey  v.  Bidgard^  4  Bro.  C,  C. 

(i)  Scott  Y,  Tyler,  sup,  138,  cited;    1  Cox,   146;    7  Vee.    167, 

(k)  Sup,  cited. 

(/)  Andrew  v.   tFrigUy,  4  Bro.  C.  C.  (q)  Seott    r,    Tyler,    sup.;    JEUiot   t. 

188.  Merryman,  Barnard.  78. 

(m)  Be  Cope,  16  Ch.  t).  49,  Je886l,M.B.  (s)  Bicketts  y.  Lewis,  20  Ch.  D.  745, 

(«)  Nugent  ▼.  Gifford,  1  Atk.  463 ;  and  Fry,  J. 
see  17  Ves.  167. 
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legatee. 


A  pledge  of  assets  to  a  creditor  is  valid,  though  the  estate  is 
insolyent  (t). 

If  the  executor^  is  also  specific  legatee,  a  mortgage  from  him  of  Executor 
the  specifio  legacy  for  satisfaction  of  his  private  debt  will  he  safe, 
unless  it  can  he  shown  that  the  mortgagee  knew  that  there  were 
debts  of  the  estate  unpaid  (u). 

In  a  case,  however,  where  an  administrator  mortgaged  leaseholds 
uith  a  pmcer  of  sak  to  secure  a  sum  advanced  to  the  testator  on  a 
deposit  of  the  title  deeds,  and  a  further  sum  advanced  to  the 
administrator  for  payment  of  debts.  Sir  J.  Knight  Bruce  refused 
q>ooifio  performance  against  a  purchaser  from  the  mortgagee,  on 
the  ground  that  he  could  not  decide  on  the  validity  of  the  power 
of  sale  in  the  absence  of  the  administrator  and  the  cestui  que 
trust  (x). 

An  administrator  can  make  an  underlecuse ;  but  an  option  to 
purchase  in  it  is  extra  vires  (y). 


(2.)  Fraudulent  fmrtgages  by  executors. 

Fraud  or  covin,  however,  wiU  vitiate  any  transaction,  and  turn  it 
to  a  mere  colour.  If  one  concerts  with  an  executor,  by  obtaining 
the  testator's  effects  at  a  nominal  price,  or  at  a  fraudulent  under- 
value, or  by  applying  the  real  value  to  the  purchase  of  other 
subjects  for  his  own  behoof,  or  in  extinguishing  the  private  debt  of 
the  executor,  or  in  any  other  manner  contrary  to  the  duty  of  the 
office  of  executor,  such  concert  will  involve  the  seeming  purchaser 
or  pawnee,  and  make  him  liable  to  the  full  value  (s). 

Bona  testatoris  cannot  be  taken  in  execution  imder  a  fi.  fa,  in 
satisfaction  of  the  executor's  private  debt  {a). 

In  two  leading  cases  in  equity  (6),  Lord  Hordwicke  supported  Exeoator— 
assignments  of  the  testator's  assets,  made  by  the  executor  in  satis-  u^te^ 
&ction  of  his  own  debt  or  for  his  private  purposes.     But  in  the  Mortgage  for 
first  the  executor  was  also  sole  residuary  legatee,  and  in  the  other  poB^T^  ^^' 
a  residuary  legatee  was  interested.    These  two  cases  depended  on 


(t)  Earl  Vans  ▼.  Siffden,  5  Gh.  663. 

(m)  Taylor  v.  Sawkint,  8  Yes.  209. 

{x)  Samkrt  v.  Richards,  2  GoU.  568. 
Bat  see  RusssU  ▼.  Flaies,  18  Beav.  21 ; 
18  Jar.  264  ;  Cruikshanh  ▼.  Duffitiy  13 
Eq.  669,  y.  G.  Malina. 

(y)  Oesanie  Stsam,  ^.  Co.  y.  StUhsT" 
henyj  16  Ch.  D.  236,  0.  A. 

(s)  Seatt  y.  Tylsr,  sup,;  Ss  Brtttls,  2 


De  G.  Jo.  &  Sm.  244 ;  OTerrallng  JFhals 
y.  JBoothy  4  T.  B.  626,  note.  And  eee 
Doe  V.  Fallows,  2  G.  &  J.  483 ;  2  Tyrwh. 
462  ;  Wms.  Ex.  746. 

(a)  Farr  v.  Neictnan,  4  T.  R.  621 ; 
M^Leod  y.  Drumniond,  17  Vea.  161 ; 
oyerruling  Whale  y.  Booth,  sup. 

{b)  Nugent  r,  Gifford,  sup,;  Mead  v. 
Lord  Orrerff,  tup. 
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Delay  in 
oomplaints. 


Mortgagee 
partly  for 
private  pur* 
poses. 


Notice. 


particular  circumstances  (c) ;  the  principles  contained  in  them  have 
been  disapproved  of  and  overruled  in  subsequent  cases  {d). 

In  M^Leod  v.  Drummond{e)y  relief  was  refused  on  a  bill  filed  by 
two  co-executors  in  Scotland,  who  had  never  acted,  but  had  per- 
mitted the  other  two  executors  in  England  to  manage  the  property 
for  a  great  length  of  time.  The  acting  executors,  many  years 
after  the  testator's  death,  pledged  some  bonds  belonging  to  him 
with  their  bankers,  to  secure  advances  made  to  them  as  army 
agents,  representing  that  an  account  was  kept  between  them  and 
the  estatey  to  which  they  were,  or  frequently  might  be,  in  advance. 
The  M.  B.  dismissed  the  bill,  and  on  appeal  to  the  L.  C.  the  decree 
was  affirmed  under  the  peculiar  circumstances  of  the  case. 

Helief  will  also  be  refused  if  there  has  been  great  delay  on  the 
part  of  the  legatees  in  making  a  daim,  even  although  they  have  but 
a  contingent  or  expectant  right,  for  such  an  interest  will  entitle 
them  to  know  what  debts  the  testator  owed,  and  what  part  of  his 
estate  has  been  applied  to  the  payment  of  them  (/). 

Where  a  mortgage  is  partly  for  the  estate,  and  partly  for  private 
purposes,  the  onus  falls  on  the  borrower  to  show  how  far  it  is 
valid  {g).  A  mortgage  of  a  part  of  the  assets  by  an  executor  for  a 
debt  originally  contracted  on  his  personal  security  and  without 
reference  to  assets  was  held  valid  (h). 

What  circumstances  amount  to  notice  that  the  mortgage  is  for 
the  executor's  own  purpose,  see  (t).  The  notice  must  be  clear  (X-). 
The  fact  of  the  mortgage  including  the  executor's  own  property 
as  well  was  held  not  to  be  sufficient  (/).  The  assignee  of  an 
administrator  mortgaging  under  a  power  for  a  particular  purpose 
from  the  next  of  kin,  should  give  notice  to  the  next  of 
kin  {m). 

Although  a  lien  on  specific  assets  of  the  estate  may  be  valid, 
though  it  is  to  secure  the  private  debt  of  the  executor,  if  the  mort- 


{c)  See  Taner  v.  Ivie^  2  Vea.  S.  466. 

(d)  Bonney  v.  Midffard,  4  Bro.  C.  C. 
138,  dted,  1  Cox,  146 ;  Cratis  y.  Drake, 
2  Vem.  616;  Andrew  v.  Wrigley,  4  Bro. 
C.  C.  138 ;  mil  V.  Simpson,  7  Vea.  162  ; 
Seott  V.  Tyler,  Dick.  724. 

(e)  14  Ves.  363 ;  and  see  17  Ves.  170 ; 
8  Sim.  260. 

(/)  Andrew  v.  Wrigley,  tup. 

{g)  Carter  V.  Sanders,  2  Drew.  248. 

(A)  Miles  V.  Bumford,  2  De  G.  M.  ft 


G.  641. 

(i)  CoUingwood  y.  RuseeU,  10  Jur.  N. 
S.  1063,  L.  J. ;  Howard  ▼.  Chaffers,  2  Dr. 

6  Sm.  236 ;  9  Jur.  N.  S.  767 ;  Farhall 
V.  F,  7  Eq.  286,  V.  C.  James;  reversed, 

7  Ch.  123. 

(k)  Collingwood  v.  RusseU,  sup, 

{I)  Barrow  v.  Grifiih,  11  Jur.  N.  S.6, 

V.  C.  Stuart. 

(m)  Jones  y.  Stohwasser,  16  Ch.  D.  677, 

V.  C.  Baoon. 


cases. 
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gagee  have  no  notice,  yet  the  latter,  on  failure  of  the  security, 
cannot  prove  against  the  estate  (n). 

Where  a  devisee-executor  deposits  the  title-deeds  of  his  testator's 
estate,  in  which  he  has  only  a  partial  interest,  to  secure  his  own 
debts,  the  deposit  only  affects  his  own  interest  (o).  A  settlement 
by  the  executor,  being  specific  legatee  of  leasehold,  on  his  marriage, 
binds  the  creditors  (p). 

If  a  particular  fund  is  pointed  out  by  the  will  for  the  payment 
of  debts,  it  may  become  necessary  for  a  mortgagee  to  inquire  if 
that  fund  has  been  exhausted. 

The  result  of  the  oases  seems  to  be,  that  if  a  purchaser  or  mort-  Result  of 
gagee  advance  money  to  an  executor  (even  though  the  executor  be 
also  residuary  legatee),  for  purposes  which  he  knows  to  be  foreign 
to  the  will  (^),  or  if  he  takes,  as  a  security  for  the  executor's 
private  debt,  part  of  the  testator's  assets,  he  does  it  at  his  own 
risk,  and  is  liable  to  a  suit  for  relief  on  action  brought  either  by  a 
creditor,  or  by  a  pecuniary,  specific,  or  residuary  legatee,  if  such 
legatee  pursue  his  remedy  within  a  reasonable  time.  If  the 
executor  is  also  specific  legatee,  a  mortgage  from  him  of  the 
specific  legacy  in  satisfaction  of  his  private  debt  will  be  safe,  unless 
it  can  be  shown  that  the  creditor  knew  there  were  debts  unpaid  (r). 


(3.)  Mortgage  by  demee  charged  with  debts. 

Where  real  estate  is  devised  specially  charged  with  the  payment 
of  debts,  the  devisee  has  power  to  mortgage  the  real  estate  and 
give  a  receipt  for  the  mortgage  money  («).  Of  course,  where  there 
is  oollusion  between  the  devisee  and  the  mortgagee,  and  the  mort- 
gage is  effected  by  the  former  for  his  own  purposes  to  the  know- 
ledge of  the  latter,  the  mortgage  woidd  not  be  valid  {t).  The 
fact  of  the  devisee  being  also  executor  in  most  of  the  cases  was 
adverted  to  by  the  L.  C.  («) ;  but  it  is  apprehended  that,  in  the 
absence  of  any  special  circumstances,  a  devisee,  though  not  execu- 

(n)  Farhall  v.  F.  8up.  («)  Cofyer   v.   Finch,   6  H.   L.   906  ; 

(o)  Haynes  v.  Forthaw,  11  Ha.  93;  17  Corser  v.  Cartright,  8  Ch.  971 ;  7  H.  L. 

Jnr.  930.  731. 

(p)  Spackman  v.  Timbrell,  8  Sim.  260.  (t)   Walker  t.  Taykr,  8  Jur.  N.  S.  681, 

(q)  See  Dovmes  ▼.  Potr^r,  2  Ba.  &  Be.  H.  L. 

498;  CoUinson  v.  lister,  20  Beav.  356;  («)  Corser  y,  Cartwriffht,8up.;  7H.L. 

1  Jut.  N.  S.  836  ;  7  De  G.  M.  &  G.  634 ;  736  ;  West  of  England  Bank  v.  Mureh,  23 

2  Jur-  N.  S.  76.  Oh.  D.  138,  Ery,  J. 

(r)   Taylor  y.  Hawkins,  8  Yes.  209. 
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Mortgage 

subject  to 


tor,  can  mortgage ;  for  it  is  cleail v  his  dnt j  to  satisfy  the  debts 
which  the  mortgage  may  be  the  rery  means  to  enable  him  to  do. 

If  an  estate  is  densed  snbject  to  debts  and  legacies^  a  mort- 
gagee advancing  money  to  the  devisee^  although  also  the  execator, 
is  liable  to  the  charge  if  the  circumstances  of  the  case  afford  in- 
trinsic endence,  or  it  otherwise  appear,  that  the  mortgage  money  is 
not  to  be  applied  in  payment  of  debts  and  l^acies,  but  for  the 
private  purposes  of  the  mortgagor  {u). 

And  if  in  the  case  of  a  similar  devise,  a  mortgage  is  made  by  the 
devisee  expressly  subject  to  the  legacie^j  and  on  the  money  being 
called  in  by  the  mortgagee,  a  transfer  is  made  to  a  third  party  with 
a  confirmation  by  the  mortgagor,  to  whom  a  further  advance  is 
made,  but  the  transfer  is  not  expressed  to  be  made  subject  to 
legacies,  the  party  advancing  the  money  being  falsely  informed  of 
their  being  satisfi^  yet  he  will  take  subject  to  the  l^aoies,  as  by 
the  conveyance  he  has  gained  the  same  estate  as  was  held  by  the 
first  mortgagee  {x). 

If  estates  are  devised  charged  with  specific  sums  to  the  executors 
for  payment  of  debts,  a  mortgagee  is  bound  to  see  to  the  applica- 
tion of  the  mortgage  money,  notwithstanding  releases  have  been 
executed  to  the  devisees  by  the  executors^  but  which  did  not  show 
the  charges  to  have  been  raised  or  paid  (^). 

It  is  settled  that  a  general  charge  of  debts  and  legacies,  including 
annuities^  on  real  estate,  renders  a  purchaser  or  mortgagee  from 
the  devisee  safe  from  seeing  to  the  application  of  the  purchase  or 
mortgage  money  so  long  as  any  part  of  the  trust  is  unperformed, 
although  the  purchaser  or  mortgagee  is  aware  that  all  the  debts 
have  been  paid ;  the  rule  depending  on  the  state  of  things  at  the 
testator's  death  and  being  unaffected  by  a  subsequent  change  of 
circumstances  (s). 
Lapse  of  time.  But  where  money  is  proposed  to  be  raised  after  a  considerable 
lapse  of  time,  and  without  apparent  reason,  the  mortgagee  is  boimd 
to  make  proper  inquiry  (a).  A  period  of  twenty  years  is  now 
made  a  fixed  rule  (6). 


Specific  munfl 
for  debts. 


Charge  of 
debts  and 
legacies. 


(m)  Cornr  v.  Cartwrighty  8  Ch.  971 ; 
7  H.  L.  726  ;  West  of  England  Bank  v. 
Murchy  23  Ch.  D.  138,  Fry,  J. 

{x)  Rogers  v.  R,  6  Sim.  364. 

(^)  Braithwaite  v.  Britain,  1  Keen, 
206.    But  see  11  Jar.  Ft.  2,  p.  113. 

{z)  Forbes  y.  Peacock,  11  Sim.  162;  1 
Ph.  717  ;  11  M.  &  W.  639  ;  Eland  v.  E, 


4  My.  &  Cr.  420 ;  Page  v.  Adam,  4  Beav. 
269  ;  Storeg  v.  JFalsh,  18  Beay.  659 ;  18 
Jur.  603. 

(a)  Stroughill  y.  Anateg,  1  De  O.  If . 
&  G.  635  ;  16  Jur.  673 ;  Colger  y.  Fmeh^ 

5  H.  L.  922. 

{b)  Re  Tanqtwrag-  Willaume,  20  Ch.  D. 
465,  C.  A. 
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Where  there  is  power  to  raise  money  by  sale  or  mortgage  of  the  Power  on 
real  estate  in  case  the  personal  estate  should  be  insufficient,  it  seems  per^i^i^. 
that  the  power  does  not  arise  unless  there  is  a  deficiency ;  and  it  is 
therefore  incumbent  on  the  purchaser  or  mortgagee  to  ascertain 
that  the  real  estate  is  wanted  (c). 


(4.)  Mortgagea  by  trustees. 

Estates  are  sometimes  vested  in  trustees  upon  trust  for  sakj 
without  any  express  power  to  mortgage.  A  mortgage  is  a  partial 
sale,  and  therefore  a  trust  for  sale  will,  generally  speaking,  include 
a  mortgage  {d) ;  *  and  it  must  depend  upon  the  nature  of  the  trust, 
if  it  be  not  authorized  by  it.  If  the  object  of  the  trust  is  for  a 
definite  purpose,  such  as  to  raise  a  certain  sum  of  money  for  debts, 
portions,  and  the  like,  without  an  ulterior  intention  of  effecting  an 
entire  conversion  into  personalty  by  an  absolute  sale,  there  seems 
no  objection  to  the  money  being  in  every  case,  where  practicable, 
raised  by  mortgage  ;  but  secus  where  an  intention  appears  to  effect 
a  complete  conversion  {e) :  though  the  payment  of  incumbrances 
off  the  land  has  been  held  to  be  not  an  object  requiring  a  sale  (/). 
Questions  of  this  sort  must  depend  on  the  peculiar  circumstances 
of  the  trust,  and  the  intention  of  the  parties  as  shown  on  the 
instrument. 


A  mortgage,  however,  would  not  be  authorized  imder  a  trust  for  Mortgage 
conversion  out  and  out  {g) ;  and  a  sale  is  not  justified  by  a  power  ^tSorized. 
to  mortgage  (A). 

A  covenant  to  pay  in  a  mortgage  by  trustees  is  imusual  (t) ;  but  Covenant  to 

pay. 


(e)  Bike  v.  Rieks,  Oro.  Car.  835 ;  Co. 
liitt.  290  b,  s.  xiv.  4,  Butler's  note;  Sug. 
V.  &  P.  ed.  14,  p.  602.  But  see  Greet- 
ham  y.  CoUon,  34  Beav.  616,  621,  and 
Fierce  v.  Seott,  1  Y.  &  C.  Exc.  257. 

(«f)  3  P.  Wms.  9;  Earl  of  OrfordY, 
Lord  AWemarUy  17  L.  J.  Ch.  396,  V.  C. 
£.  And  see  Ball  v.  ffarris,  4  My.  &  Cr. 
276;  StrouffhUl  Y.  Anstep,  eup.;  Foffe  v. 
Cooper,  16  Bear.  396. 

*  In  oorroboration  of  this  doctrine,  it 
has  been  suggested,  that  if  a  trustee  for 
sale  becomes  also  the  purchaser,  relief  is 
given  to  the  eeetuU  que  trust  on  their  pay- 
ing to  the  trustee  the  money  advanced 
-with  interest,  thereby  treating  the  trans- 
action as  a  mortgage  under  the  power 


for  sale. 

(e)  Holdenby  v.  Spojorth,  1  Beav.  390. 

(/)  £arl  of  Orford  v.  Lord  Alhetnark, 
8up. 

{ff)  Devaynea  v.  Robinson,  3  Jur.  N.  8. 
707,  M.  R. ;  Shaw  v.  Bunny,  11  ib.  99, 
L.  J. ;  2  De  G.  Jo.  &  Sm.  468  ;  Kirk- 
wood  V.  Thompson,  2  H.  &  M.  392  ;  11 
Jur.  N.  8.  385,  V.  C.  Wood ;  affirmed, 
2  De  G.  J.  &  Sm.  613. 

(A)  Drake  v.  Whitmore,  5  De  G.  &  Sm. 
619 ;  Garmstone  v.  Gaunt,  1  OoU.  577 ; 
9  Jur.  71.  See  Zony  v.  Z.  5  Ves.  445  ; 
Cook  V.  Dawson,  29  Beav.  123 ;  7  Jur. 
N.  S.  130 ;  affirmed,  4  L.  T.  N.  S.  226 ; 
Curling  v.  Austin,  2  Dr.  &  Sm.  129. 

(t)  Sirouyhill  v.  Anstey,  sup. 
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if  a  covenant  is  entered  into  by  a  trustee-mortgagor,  the  action 
may  (under  circiunstances  of  fraud)  be  restrained  {k).  Where 
trustees  mortgage  for  their  own  purposes,  the  mortgage  and 
transfer  are  bad(/).  If  the  power  of  sale  or  mortgage  is  on  a 
deficiency  of  personalty,  there  can  be  no  sale  or  mortgage  after  a 
decree  proving  that  all  the  debts  are  paid  (w). 

Where  land  is  directed  "  to  be  sold  "  by  trustees,  they  have 
only  a  power,  no  estate  («). 

A  discretion  in  trustees  to  mortgage  will  not  be  interfered  with 
by  the  Court  (o),  but  the  Court  will  see  that  it  is  not  improperly- 
exercised  (o). 


By  morfcgage 
or  otherwise. 


Interest 
inoladed. 


(5.)    W/iat  tcord^  authorize  a  mortgage  or  sale. 

In  a  case  where  a  tenant  in  tail  in  remainder  after  a  life  estate 
covenanted,  on  his  marriage,  to  settle  his  estate  to  certain  uses  for 
himself,  his  wife  and  children,  reserving  a  power  to  raise  15,000/. 
by  mortgage,  annuity,  or  othericisey  and  he  afterwards  raised  a  large 
part  of  the  15,000/.  by  mortgage,  and  then  conveyed  to  trustees  to 
sell,  the  V.  C.  held  that  the  articles  authorized  a  sale  {p). 

If  there  be  a  trust  to  raise  money  by  sale  or  mortgage,  and  the 
trustees  raise  the  money  by  mortgage,  it  is  doubtful  whether  they 
can  afterwards  exercise  their  trusts  for  sale  for  the  purpose  of  dis- 
charging the  mortgage;  for  the  money  being  once  raised,  the 
trustees  are  functi  officio^  the  purposes  of  their  trust  being  com- 
pleted. It  is  clear  the  mortgagee  cannot  compel  them  to  sell,  even 
if  they  have  the  power  {q). 

If  a  man  has  a  power  of  charging  an  estate  with  a  siun  of  money, 
he  may  also  charge  it  with  interest  (r) ;  nor  will  equity  interfere  to 
diminish  or  reduce  the  rate  of  interest  charged  (^) .  When  a  charge 
is  to  be  raised,  at  all  events,  there  is  no  power  to  fix  the  rate  of 
interest ;  it  must  be  the  usual  rate  (4  per  cent.),  or,  on  Irish  estates, 
5  per  cent,  {t). 


{k)  Greenfield  v.  Edwards,  11  Jur.  N. 
S.  56,  V.  C.  Stuart ;  reversed,  ih.  419 ; 
2  De  G.  J.  &  Sm.  582. 

(0  Burt  y.  TrwrnoHy  6  Jur.  N.  S.  721, 
V.  0.  Kindersley. 

(m)  Carlyon  v.  Truteott,  20  Eq.  348, 
M.  B. 

(»)  Elliott  V.  Fisher,  12  Sim.  505 ; 
Thompson  v.  Todd,  15  Ir.  Ch.  337,  M.  B. 

(0)  Tempest  y.  Lord  Camoys,  21  Ch.  D. 
671,  0.  A. 


{p)  Tasker  v.  Small,  6  Sim.  625. 

(q)  Falk  v.  Zord  Clinton,  12  Ves.  48. 

(r)  Kilmttrry  v.  Geery,  2  Salk.  638 ; 
Boyeot  v.  Cotton,  1  Atk.  556 ;  Evelyn  v. 
E.  2  P.  Wmfl.  669 ;  Sail  v.  Carter,  3 
Atk.  369  ;  Lewis  v.  Freke,  2  Vee.  J.  607. 

(«)  Lewis  V.  Freke,  sup. 

(0  Balfour  ▼.  Cooper,  23  Ch.  D.  473, 
C.  A.,  diBtiiiguifihing  Youny  y.  Lord 
Waterpark,  13  Sim.  199. 
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An  unlimited  power  to  charge  will  authorize  a  disposition  of  the  When  sale 
estate  itself  in  trust  for  sale  {u) ;  but  a  particulajr  power  of  charging  *^ 
will  not  authorize  a  limitation  of  the  fee  to  secure  the  money,  and 
the  appointment  will  be  void  (x).     The  Court  would,  however,  most 
probably,  in  the  latter  case,  relieve,  as  in  the  case  of  a  defective 
execution  (y). 

The  converse  of  the  doctrine  laid  ioym  in  Long  v.  Long  (w)  is 
good ;  for  a  power  to  appoint  the  fee  will  authorize  a  charge,  which 
equity  will  carry  into  effect  by  a  sale  (2) .  And  it  will  also  authorize 
an  appointment  to  trustees  in  trust  for  sale  {a). 

In  one  case,  a  power  to  charge  with  a  sum  of  money  was  held  to  Rent  charge 
authorize  the  grant  of  a  rent  charge,  until  the  principal  and  interest 
were  paid  (6) ;  but  the  case  was  a  very  special  one. 

If  there  be  a  devise  in  trust,  by  mortgage  or  sale,  to  raise  money  Decree  not 
for  payment  of  debts,  the  trustees  may  proceed  to  raise  the  money  ^®^'®***^' 
without  the  sanction  of  a  decree ;  for  decrees  do  not  give  rights, 
but  are  only  executions  of  the  trust  or  power  already  subsisting  (c). 

An  informal  authority  to  borrow  on  mortgage  is  binding  (d). 


(6.)   Wliether  executors  can  sell  or  mortgage  real  estate  under  a 

charge  of  debts  under  old  law. 

In  regard  to  wiUs  coming  into  operation  after  the  13  Aug.,  1859, 
the  law  is  settled  by  statute  {e).  But  in  regard  to  sales  or  mort- 
gages under  previous  wills,  the  law  remains  the  same  as  before  the 
Act  was  passed ;  which  law  may  thus  be  stated. 

It  is  clear  that,  where  the  entirety  of  the  real  estate  is  devised  to  Entirety 
the  executor,  whether  beneficially,  or  upon  trust,  and  the  executor  ^^^^ 
is  directed  to  pay  the  debts,  the   debts  are  charged  upon  the 
entirety,  and  he  can  sell  or  mortgage  (/) ;  but  see  Finch  v.  Hat- 


(w)  5  Yes.  445 ;  BaUman  v.  B.  1  Atk. 
421 ;  Drake  v.  Whitmore^  5  De  G.  &Sm. 
619. 

(z)  Jenkins  v.  Keymis^  1  Ley.  150,  237; 
Haid.  395  ;  1  Ch.  Ga.  103. 

(y)  See  1  Siig.  on  Fow.  533,  ed.  8. 

(z)  RoUrtt  V.  Lixall^  2  Eq.  Ca.  Ab. 
668.  And  see  Palmer  y.  Wheeler,  2  Ba. 
&  Be.  18 ;  Skelton  y.  Flanagan,  1  L.  B. 
It.  Eq.  362. 

(a)  Kenworthy  v.  Bate,  6  Vea.  793. 

(h)  Blake  v.  Mamell,  2  Ba.  &  Be.  35. 

{e)  Earl  of  Bath  v.  Earl  of  Bradford, 
2  Ves.  S.  587.  And  see  Jones  v.  Price, 
11  Sim.  557. 


(rf)  Lenyssen  v.  Botha,  8  W.  R.  710, 
P.C. 

(e)  22  &  23  Vict.  c.  35.  See  inf. 
p.  320. 

(/)  Will.  Real  Assets,  p.  44,  n.  (/), 
p.  46 ;  Barker  Y.Luke  of  Devonshire,  3Mer. 
310  ;  Henvell  v.  Whitaker,  3  Russ.  343  ; 
Dover  v.  Gregory,  10  Sim.  393 ;  Dormay 
V.  Borradaile,  10  Beav.  263;  JSartland 
V.  Murrell,  27  ib.  204:  Mather  v.  Norton, 
16  Jur.  309,  V.  C.  Parker ;  Clowdaley  v. 
Pelham,  1  Vem.  411.  See  Bailey  v.  B. 
12  Ch.  D.  26,  Fry,  J. ;  Re  Tanqtteray- 
Willawne,  20  ib.  465,  C.  A. 
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teriley  (g)^  wliich  was  questioned  in  Cook  v.  Daicson  {h).  And  where 
the  entirety  of  the  real  estate  is  not  so  devised,  it  is  a  question  of 
intention  to  be  collected  from  the  whole  will,  so  that,  where  un- 
equal benefits  are  given  to  the  executors,  the  general  rule  would 
not  appl J  and  there  would  be  no  charge,  and,  consequently,  no 
power  to  sell,  or  mortgage  (i).  The  same  result  followed  where 
part  of  the  real  estate  was  devised  to  sons,  and  part  to  the 
executors  in  trust  for  daughters ;  the  real  estate  devised  to  the 
daughters  was  held  not  to  be  charged  with  the  debts  (A-).  These 
cases,  as  well  as  cases  where  real  estate  has  been  devised  to  a  person 
on  condition  that  he  pay  the  debts  (/),  are  treated  by  a  learned 
author,  as  amounting  to  a  trust,  and  not  to  be  a  charge  for  pay- 
ment of  debts  (m). 

It  is  also  clear  that  if  a  mixed  fmid  of  real  and  personal  estate 
is  charged  with  debts,  and  there  is  any  doubt  who  is  to  sell  the  real 
estate,  this  duty  will  be  considered  as  falling  on  the  executors ;  it 
is  convenient  that  the  same  persons  should  have  the  control  of  both 
kinds  of  estates  (n). 

To  enable  the  executors  to  sell,  the  power  must  either  be  given 
to  them  expressly,  or  necessarily  be  implied,  from  the  produce  being 
to  pass  through  their  hands  in  the  execution  of  their  office,  as  in 
payment  of  debts  and  legacies  (o). 

The  fact  of  there  being  a  charge  of  debts  on  real  estate  devised 
to  trustees  does  not  enlarge  their  estate  into  a  fee  simple,  so  as  to 
enable  them  to  sell  (p),  see  further  cases  {q). 

But  where  the  trustees  were  also  executors,  they  were  held  to 

have  the  legal  estate  in  fee,  with  power  to  sell  for  payment  of 

Trastees  ako    debts  (r).    It  is  sdso  dear  that  a  charge  of  debts  enables  the  trustees 

exeoatoTB. 


Hlzed  fond  of 

realtjand 

penonaltj. 


Expreflsor 
implied  power 


Charge  does 
not  enlarge 
estate. 


(^)  3  Ross.  345,  n.    ' 

(h)  29  Bear.  123 ;  7  Jur.  N.  S.  130  ; 
affirmed,  3  De  G.  F.  &  Jo.  127 ;  4  L.  T. 
N.  S.  226. 

(»)  HarrU  v.  JTatkins,  Kay,  438. 

{k)  Be  BaiUy,  11  Ch.  D.  268,  Fiy,  J. 
And  see  Warren  v.  Davies^  2  My.  &  K. 
49,  and  inf.  p.  1035  (y). 

(0  LUUm  V.  Cruise,  3  Ir.  Eq.  70,  79 ; 
Bridgeman  v.  Dove,  3  Atk.  201 ;  DoUon 
Y.  Eewen,  6  Mad.  9 ;  Page  v.  Adam,  4 
Bear.  269 ;  Loekhart  v.  Sardy,  9  ib. 
379. 

(m)  Will.  Beal  Assets,  pp.  44—48. 

(w)  2)/lden  v.  Syde,  2  S.  &  S.  238 ; 
Ward  V.  Devon,  11  Sim.  160 ;  Forbet  v. 


Peacock,  11  i^.  152  ;  12  t^.  528  ;  11  M. 
&  W.  630 ;  1  Ph.  717 ;  Mackintosh  v. 
Barber,  1  Bing.  50. 

(o)  Bentham  y.  Wiltshire,  4  Mad.  44. 
See  Curtis  y.  FuUbrook,  8  Ha.  25,  278 ; 
13  Jut.  1044  ;  ffaydon  v.  Wood,  ib,  279  ; 
Pitt  V.  Pelham,  1  Ch.  Ca.  176;  1  Lev. 
304  ;  Patton  v.  Bandall,  1  J.  &  W.  189  ; 
17  Jut.  Pt.  2,  p.  260 ;  Carvill  v.  C.  2 
Rep.  in  Ch.  301. 

{p)  Kenriek  y.  Lord  Beauclerk,  3  B.  & 
P.  175 ;  Doe  t.  Btport,  7  A.  &  E.  636, 
668  ;  Dean  y.  Mellor,  5  T.  R.  558. 

{g)  Will.  Real  Assets,  p.  67,  n.  (o). 

(r)  Creaton  y.  C.  3  Sm.  &  G.  386 ;  3 
Jur.  N.  S.  1223  ;  Spence  y.  S,  10  W.  R. 
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and  the  executor  together  to  sell,  or  mortgage  (s).  And  these 
cases  were  considered  to  involve  the  decision  that  it  was  the  execu- 
tor who  was  to  sell,  and  not  the  devisee  (t). 

Where  there  was  a  charge  of  debts  on  real  estate,  which  was 
devised  to  one  for  life,  with  contingent  remainders  over,  a  power 
of  sale  in  the  executor  was  implied  (u). 

In  Wrigley  v.  Sykes  (ar),  it  was  held  that  a  general  charge  of  debts 
on  the  real  estate  gave  the  executors  an  implied  power  of  sale,  not- 
withstanding the  creation  of  a  term  with  the  object  of  apportioning  Mere  general 
the  debts  among  the  devisees.     This  seemed  to  follow  some  old        ^* 
cases  (y).     Wrigley  v.  Sykes  {x)  was  followed  by  the  same  judge  (flf), 
but  was  directly  opposed  to  a  previous  case  (6). 

In  Hodgkinson  v.  Quin  (c),  it  was  held  that,  after  a  general  charge 
of  debts  by  a  testator  an  express  trust  to  trustees  to  sell  after  the 
death  of  his  surviving  daughter  was  not  inconsistent  with  the  im- 
plied power  in  the  executors.  Any  sale  by  trustees  under  a  power 
prior  to  an  actual  sale  by  the  executors  would  be  efPectual. 

All  these  cases,  since  Shaw  v.  Borrer  («),  have  been  disapproved  Cases  dis- 
of  by  many  conveyancers  {e).  On  the  one  hand,  it  is  urged  that  *PP"*^ 
executors  have  nothing  to  do  with  the  real  estate^  and  on  the  other 
hand,  it  is  contended  that  the  heir  and  devisee  can  know  nothing 
about  the  debts,  and  that  it  is  desirable,  when  debts  are  to  be  paid 
out  of  two  estates,  real  and  personal,  that  the  same  persons  should 
have  control  of  both — t.^.,  the  executors — "  for  to  them  it  belongs 
to  pay  the  debts  "  (/). 


605,  C.  P. ;  12  C.  B.  N.  S.  199 ;  Mar- 
ahall  V.  Ginffell,  21  Ch.  D.  790,  Kay,  J. 
And  see  Smith  y.  S,  11  0.  B.  N.  S.  121. 
Bat  see  Hawk.  Wills,  137,  152. 

(«)  SKaw  y.  Borrer,  1  Keen,  559  ;  Ball 
▼.  Harris,  8  Sim.  485 ;  4  My.  &  Cr. 
264. 

(0  Gotling  y.  CaHer,  1  Coll.  644—9, 
52. 

(tt)  BobinBon  y.  ZoicaUr,  17  Beay.  596 ; 
18  Jar.  321 ;  affirmed,  5  De  G.  M.  &  G. 
272 ;  18  Jur.  863 ;  JSidsforth  y.  Arm- 
tUad,  2  K.  &  J.  333. 

(x)  21  Beay.  337  ;  2  Jar.  N.  S.  78. 

(y)  Year  Book,  16  H.  7,  fol.  12  ;  Sag. 
on  Pow.  App.  No.  1,  p.  893,  ed.  8 ;  Shep. 
T.  43  ;  Perk.  Prof.  Bk.  S.  547 ;  2  Leon. 
220,  pi.  276  ;  3  I>y.  371  b.  pi.  3  ;  S.  C. 
nom.  MiltcardY.  Moore,  Say.  72;  1  Ajidr. 


145 ;  Newton  y.  Bennett,  1  Bro.  C.  C. 
135.  See  these  cases  obseryed  upon  in 
Will.  Keal  Assets,  77,  80;  and  see  2 
Jut.  Pt.  ii.  p.  68;  17  t*.  Pt.  ii.  p. 
260. 

(a)  BolUm  y.  Stannard,  4  Jur.  N.  S. 
576 ;  6  W.  R.  570 ;  Sahin  y.  Heape,  27 
Beay.  553 ;  5  Jur.  N.  S.  1146  ;  Greetham 
V.  Colton,  34  Beay.  616 ;  11  Jur.  N.  S. 
848  ;  13  W.  R.  1009. 

(*)  Doe  y.  Hughes,  6  Exo.  223, 

\c)  1  Jo.  k  H.  303  ;  7  Jur.  N.  S.  66. 

(e)  See  Will.  Real  Assets,  p.  69,  and 
passim.  See  also  Lord  St.  Leon.  V.  &  P. 
662  n.  ed.  14 ;  2  Jur.  N.  S.  68,  Pt.  ii. 
But  see  note  by  Sweet,  17  Jur.  Pt.  ii. 
p.  268. 

(/)  2  Leon.  220  ;  EUiot  y.  Merryman, 
Barnard.  Chan.  81. 
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The  whole  doctrine  is  founded  npon  the  principle  of  canying 
out  moflt  conTeniently  the  intention  of  the  teBtator  (^).  A  charge 
of  debts  implies  a  power  of  sale  or  mortgage  in  some  one,  and  the 
donee  of  the  power  is  to  he  ascertained  from  the  whole  wiU  (h). 
PowerkkgaL  A  doubt  was  expresBed  whether  the  power  to  sdl  or  mortgage  in 
the  exeeators  was  a  l^al  power  (n  ;  bat  a  power  under  a  will  is  a 
common  law  authoritj  {ki,  and  sorely  it  matters  not  whether  it  is 
express  or  implied ;  at  all  eyents,  no  soch  objection  was  taken  in 
other  cases  (/).  And  in  Cohjer  y.  Finch  (in),  L.  C.  Cranworth  said : 
**  Where  there  is  a  general  charge  of  debts  and  no  legal  estate 
giyen,  it  may  be  that,  as  against  the  heir  at  law,  the  executors  may 
sometimes,  perhaps  always,  posBess,  impliedly,  a  power  to  convey 
the  legal  estate^  in  order  to  raise  the  money  to  satisfy  the  charge." 

Where  a  power  is  impliedly  given  to  executors  who  renounce,  there 
is  no  implied  power  in  the  administrator  cimi  iesiamenio  annexo  (n). 


Admiikis* 
tntor. 


Deriaeein 
trust  ma  J 
Tauenumej 


(7.)  SiaL  22  ^  23  Vict  c.  35. 

The  powers  of  trustees  and  executors  to  sell  real  estate  under 
wills  coming  into  operation  after  the  13th  August,  1859,  are  now 
regulated  by  22  &  23  Vict.  c.  35. 

By  s.  14  thereof,  where,  by  any  will  which  shall  come  into 
operation  after  the  passing  of  the  Act,  the  testator  shall  have 
^[^J^^^^^^j^_  charged  his  real  estate,  or  any  specific  portion  thereof,  with  the 
ing  want  of     payment  of  his  debts,  or  with  the  payment  of  any  legacy  or  other 

express  power  i-ini  t'lt  <  i  ^ 

in  the  will.  spedfio  sum  of  money ;  and  shall  have  devised  the  estate  so  charged 
to  any  trustee  or  trustees  for  the  whole  of  his  estate  or  interest 
therein,  and  shall  not  have  made  any  express  provision  for  the 
raising  of  such  debt,  legacy,  or  sum  of  money  out  of  such  estate,  it 
shall  be  lawful  for  the  said  devisee  or  devisees  in  trust,  notwith- 
standing any  trusts  actually  declared  by  the  testator,  to  raise  such 
debt,  legacy,  or  money  as  aforesaid,  by  a  sale  and  absolute  dispo- 
sition by  public  auction,  or  private  contract,  of  the  said  heredita- 
ments or  any  part  thereof,  or  by  a  mortgage  of  the  same,  or  partly 


{fj  Clayton's  Elem.  of  Conv.  110. 

{h)  Exdsforth  y.  Amuteady  2  K.  &  J. 
333. 

(t)  Gosling  v.  Carter,  1  GoL  644  ;  BUUeh 
V.  Wilder,  1  Atk.  420.  See  Reg,  v.  Inh. 
ofBurgate,  18  Jur.  876,  Q.  B. ;  Re  Tan- 
queray-  WiUaume,  20  Ch.  D.  477,  Jessel, 

Si.  A. 

(k)  Sug.  Pow.   1,  171,   ed.    6;   HI, 


ed.  8 ;  Rriggs  ▼.  Sharp,  20  £q.  317,  320, 
Jessel,  M.  R. ;  Farwell  on  Pow.  p.  1  ; 
Shep.  T.  417  a,  n.  |) ;  RarringUm  v.  Att. 
Gen.  Hard.  419. 

(0  TgUen  y.  Hgde,  2  S.  &  S.  23S ; 
Forbety.  Peacock,  11  Sim.  152;  1  Ph. 
717;  11  M.  &W.630. 

(m)  6  H.  L.  922. 

(n)  Re  Clay,  16  Ch.  D.  3,  C.  A. 


Sect.  7.  STAT.  22  &  23  VICT.  c.  35.  321 

in  one  mode  and  partly  in  the  other ;  and  any  deed  or  deeds  of 
mortgage  so  executed  may  reserve  such  rate  of  interest,  and  fix  such 
period  or  periods  of  repayment,  as  the  person  or  persons  executing 
the  same  shall  think  proper. 

S.  15.  The  powers  conferred  by  s.  14  are  to  extend  to  all  and  Powers  given 
every  person  or  persons  in  whom  the  estate  devised  shall,  for  the  extended  to^^ 
time  being,  be  vested  by  survivorship,  descent,  or  devise,  or  to  devCe^^&o 
any  person  or  persons,  who  may  be  appointed  imder  any  power  in 
the  will  or  by  the  Chancery  Division,  to  succeed  to  the  trusteeship 
vested  in  such  devisee  or  devisees  in  trust  as  aforesaid. 

S.  16.  If  any  testator,  who  shall  have  created  such  a  charge  Executors  to 
as  is  described  in   s.   14,   shall  not   have  devised   the  heredi-  of  rai^^^' 
taments  charged  as  aforesaid,  in  such  terms  as  that  his  whole  ^herethra^is 
estate  and  interest  therein  shall  become  vested  in  any  trustee  no  sufficient 

dfiV186 

or  trustees,  the  executor  or  executors  for  the  time  being  named 
in  such  will  (if  any),  are  to  have  the  same  or  the  like  power 
of  raising  the  said  moneys,  as  is  thereinbefore  vested  in  the  devisee 
or  devisees  in  trust  of  the  said  hereditaments ;  and  such  power  is 
from  time  to  time  to  devolve  to  and  become  vested  in  the  person  or 
persons  (if  any)  in  whom  the  executorship  shall,  for  the  time  being, 
be  vested ;  but  any  sale  or  mortgage  under  the  Act  is  to  operate 
only  on  the  estate  and  interest,  whether  legal  or  equitable,  of  the 
testator,  and  shall  not  render  it  unnecessary  to  get  in  any  out- 
standing subsisting  legal  estate. 

The  term,  "  persons  in  whom  the  executorship  is,  for  the  time 
being,  vested"  does  not  include  an  administrator  cum  testamento 
annexo  (o). 

S.  17.  Purchasers  or  mortgagees  shall  not  be  bound  to  inquire  Purchasers, 
whether  the  powers  conferred  by  ss.  14,  15,  and  16  of  the  Act,  to^inquireas 
or  either  of  them,  shall  have  been  duly  and  correctly  exercised  by  *°  po^e™- 
the  person  or  persons  acting  in  virtue  thereof. 

S.  18.   The  provisions  contained  in  ss.  14,  15,  and  16,  shall  Ss.  u,  I5,and 
not  in  any  way  prejudice  or  affect  any  sale  or  mortgage  already  ceitdn^sie^ 
made,  or  hereafter  to  be  made,  under  or  in  pursuance  of  any  will  *°^L^!<J° 
coming  into  operation  before  the  passing  of  the  Act ;  but  the  validity  devises  in 
of  any  such  sale  or  mortgage  shall  be  ascertained  and  determined 
in  all  respects  as  if  the  Act  had  not  passed,  and  the  said  several 
flections  are  not  to  extend  to  a  devise  to  any  person  or  persons  in 

(0)  Re  Clay^  tup. 
C. — VOL.  1.  Y 
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fee,  or  in  tail,  or  far  tlie  testator's  whole  estate  and  interest  charged 
with  debts,  or  legacies ;  nor  shall  they  affect  the  power  of  any  such 
derisee  or  deTisees  to  all  or  mortgop?,  as  he  or  they  might,  by  law 
before  the  Act,  haye  done. 

The  effect  of  the  statute  may  be  shortly  stated  thus : — 

1.  If  a  testator  charges  his  real  estate  with  debts,  and  devises  all 
his  estate  therein  to  tmstees,  the  trustees  can  gire  a  title  and  receipt 
for  the  purchase  money  (/>). 

2.  The  power  extends  to  the  trustees  for  the  time  bdng,  however 
appointed  {q). 

3.  If  a  testator  charges  his  real  ertate  with  debts,  and  does  not 
devise  all  his  estate  therein  to  trustees,  the  executor  can  give  such 
title  and  receipt  (r). 

(8.)  Insertion  ofapoicer  of  sale  in  a  mortgage  hy  imsfees. 

It  may  now  be  considered  settled  that  a  power  to  trustees  or 
others  to  mortgage  authorizes  a  mortgage  mfh  potcer  of  sale  («),  in 
opposition  to  former  authorities  (/).  It  is  safer,  however,  that 
trustees  to  whom  power  to  mortgage  is  given,  should  be  authorized 
in  terms  to  give  a  power  of  sale  (m). 

It  is  not  a  breach  of  trust  in  a  trustee  to  take  a  mortgage  with- 
out a  power  of  sale  (x). 

Where  money  is  directed  by  the  Court  to  be  raised  by  mortgage, 
a  power  of  sale  has  been  sometimes  inserted  (y),  and  sometimes 
refused  (z).  The  plan  has  sometimes  been  to  give  a  power  of  sale 
with  a  proviso,  that  it  shall  not  be  exerdsed  during  the  infancy  or 
other  disability  of  the  persons  entitled  subject  to  the  mortgage, 
without  the  leave  of  the  Court  (a). 

A  deposit  with  the  trustees  of  a  building  society,  acoompanied  by 


ip)  S.  14. 

{g)  8.  16. 

(r)  S.  16. 

(#)  Bailey  t.  Abraham,  14  L.  T.  219, 
Q.  B. ;  Bridget  y.  Longman,  24  Beav. 
27;  Cooh  T.  Dawton,  29  ib,  128;  and 
ChaumerU  Will,  8  Eq.  569,  V.  C.  Malixis. 
See  Bennett  v.  Wyndkam,  23  Bear.  521 ; 
3  Jur.  N.  S.  1143,  which  was  ques- 
tioned, 2  Day.  Cowr,  633,  ed.  3;  84, 
ed.  4 ;  and  rerersed,  4  De  G.  F.  &  Jo. 
259 ;  Ruetell  y.  Plaice,  18  Beay.  21 ;  18 
Jut.  254;  Cruikihanh  y.  Lt^n,  13  Eq. 


555,  V.  C.  Malms. 

(t)  Clarke  y.  The  Boyal  Panoptieon,  4 
Drew.  26  ;  3  Jar.  N.  S.  178  ;  Sandert  y. 
Richards,  2  Ck>ll.  568. 

(«)  2  Day.  Cony.  633,  ed.  3;  85, 
ed.  4. 

(x)  Farrar  y.  Barraclough,  2  Sm.  &  Q. 
231. 

(y)  Selbtj  y.  Cooling,  23  Beay.  418. 

(z)  Brake  y.  Whitmore,  19  L.  T.  243, 
V.  C.  Parker. 

(a)  2  Day.  Cony.  635,  ed.  3,  86,  ed.  4. 
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an  agreement  to  execute  a  mortgage,  will  justify  a  mortgage  with 
a  power  of  sale  (4). 


(9.)  Direction  to  pay  debts  out  of  rents  and  profits, 

A  direction  by  will  to  pay  debts  out  of  rents  and  profits  is  primd 
facie  a  charge  on  the  corpus  (c),  and  such  debts  may  be  raised  by 
sale  or  mortgage  (c). 

Where  the  charge  is  on  a  settled  estate,  the  Court  in  determining 
whether  the  charge  shall  be  raised  by  sale  or  mortgage  will  give 
greater  weight  to  the  wishes  of  the  persons  whose  interests  are 
immediate  (o). 

Where  there  is  a  trust  to  pay  or  raise  gross  sums  at  once  out  of 
the  rents,  it  amounts  to  a  charge  on  the  corpus  (/). 

In  Cook  V.  Parsons  {g)y  Lord  Nottingham  thought  the  words  when  sale 
"  To  set  and  farm  let,  and  out  of  the  rents  (without  saying  profits)  a^^^^^^^d. 
pay  his  debts,"  were  not  8uj£cient  whereon  to  ground  a  sale ;  and 
Lord  Hardwicke  refused  a  sale  where  the  words  were,  "  by  percep- 
tion of  rents  and  profits,  or  by  lieasing  or  mortgaging  the  same  to 
raise  and  pay  the  sums  and  legacies  mentioned  in  the  will"  {h) ;  he 
added,  that  if  it  had  been  a  trust  of  the  rents  and  profits,  it  might 
have  been  sold.  But  his  lordship  did  not  recollect  any  case  which 
would  authorize  a  sale  where  there  were  other  limiting  words 
following  rents  and  profits. 

In  Baines  v.  Dixon  (t),  estates  were  devised  to  trustees  and  their 
heirs  upon  trust  for  payment  of  the  testator's  funeral  expenses, 
debts,  and  legacies,  as  far  as  his  personar  estate  should  be  deficient, 
and  for  raising  maintenance,  &c.,  for  his  children ;  and  to  convey 
to  his  eldest  son,  at  twenty-three ;  and  he  directed  the  legacies 
to  be  paid  after  his  debts  were  satisfied,  as  the  rents  should  advance 
the  same.  Lord  Hardwicke,  on  appeal,  directed  the  debts  to  be 
raised  by  sale,  and  the  legacies  to  be  paid  out  of  the  annual  profits. 

Upon  a  similar  principle,  fines  for  the  renewal  of  leases  for  lives,  Raising  fines 

out  of  rents 
and  profits, 

(b)  Leigh  t.  Lhyd,  2  De  Qc.  J.  &  S.  {jf)  Free.  Oh.  184 ;  and  see  Sir  John 

330.  Talbot  y.  Duke  of  Shrewsbury ^  Gilb.  Rep. 

(e)  Metcalfe  T.  SutchiMon,  1  Oh.  D.      Eq.  89;  Preo.  Ch.  294. 
691,  Jessel,  H.  R.  (A)  Sidout   t.    £arl  of  Flynwuth^  2 

(/)  BwdU  y.  BlundeU,  1  Mer.  193, 232 ;      Atk.  105. 
WUa^n  y.  HalUley,  I  Ross.  &  My.  590;  (i)  1  Ves.  S.  41.    See  Lingard  y.  Sari 

lard  Londeeborough    y.    Somerville,    19      0/i>^^y,  1  Bro.  0.  C.  311. 
Beay.  295 ;  Metcalfe  y.  Sutehineon,  iup, 

y2 
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Where  re- 
maindexman 
tenant  in  fee 
or  for  life. 


Estate  in 
settlement. 


and  upon  taking  admittance  to  copyholds,  may  be  raised  (k)  out  of 
the  estate  itself,  although  the  rents  and  profits  be  the  only  specified 
fund.  Where  there  is  a  power  to  raise  fines  out  of  annual  rents 
and  profits,  with  power  to  mortgage  in  case  the  necessary  sums 
shall  not  be  provided  in  that  manner,  the  fines  will  be  payable  out 
of  the  income  if  it  be  sufficient  (/).  But  where  the  power  is 
simply  to  raise  the  fines  out  of  the  rents  or  by  mortgage,  if  the 
trustees  refuse  to  exercise  their  discretion  as  to  the  mode  of  raising 
the  money,  the  Court,  in  pursuance  of  its  general  principles,  will 
so  raise  it  as  to  throw  the  burden  upon  the  parties  in  proportion  to 
their  interests  in  the  property  charged;  although  it  seems  the 
trustees,  in  the  exercise  of  their  power,  might  have  made  a  different 
disposition  (m). 

The  cases  establish,  that  where  the  remainderman  takes  an  estate 
of  inheritcmce,  imless  there  be  something  demonstrating  a  contrary 
intention  in  the  devisor,  the  Court  will,  in  favour  of  the  person 
entitled  to  the  charge,  if  it  be  a  gross  sum,  raise  it  by  sale  or  mort- 
gage. Where  the  remainderman  is  tenant  for  life  the  question 
becomes  more  critical,  and  more  strictly  a  question  of  intention. 
But  there  is  a  very  strong  inclination,  on  the  part  of  the  Court,  to 
put  the  same  construction  on  the  words  ''  rents  and  profits  "  in  that 
case  also,  so  as  to  prevent  the  tenant  for  life  from  entirely  losing 
the  benefit  of  the  devise  in  his  favour,  if  no  contrary  inference 
appears  from  the  disposition  of  the  will.  In  Heneage  v.  Lord 
Andaver  (n),  it  was  held  that  it  was  to  be  raised  out  of  the  annual 
rents,  upon  the  strength  of  the  intention  clearly  shewn  by  the  will. 

The  fact  of  the  estate  being  in  aettlementy  is  an  argument  agaimi 
raising  arrears  of  annuities  by  sale  or  mortgage  of  the  estate  (n). 


(10.)  Annuities  when  not  charged  on  corpus. 

Whether  an  annuity  is  charged  on  the  corpus,  or  only  on  the 
rents  and  profits,  does  not  depend  upon  any  abstract  rule  of  law, 
but  upon  the  intention  to  be  gathered  from  the  instnmient  (o). 

There  is  no  charge  on  the  corpus  where  an  annuity  is  directed  to 
be  paid  out  of  rents  and  profits,  or  out  of  interest  without  more  (p), 


(k)  Allan  v.  Backhouse,  2  V.  &  B.  65  ; 
Jao.  631 ;  Flaytera  v.  AbboUy  2  My.  &  K. 
$•7.  See  GarmsUme  v.  Oaunt,  9  Jur.  78, 
V.  C.  Kt.  Bruce. 

(/)  SolUy  V.  Woody  29  Beav.  482. 

(m)  Jones  v.  /.  6  Ha.  440  ;  Aittslie  v. 
Eareourt,  28  Beav.  313;  Fish.  Mtg.  284, 


ed.  3  ;  274,  ed.  4. 

(n)  3  Yo.  &  J.  360. 

(o)  Clifford  V.  ArundeU,  1  De  G.  P.  & 
Jo.  307,  311 ;  16  Jur.  1043 ;  27  Bear. 
209. 

(p)  Earle  t.  Bellingham^  24  Beav.  446; 
Clifford  V.   Antndell,    sup.;    MiUer    t. 
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nor  if  it  is  to  be  paid  out  of  the  annual  rents  and  profits  (q) ;  but 
the  deficiency  of  one  year  was  meule  good  out  of  the  rents  of 
subsequent  years  (r) ;  nor  is  the  corpus  charged  when  the  annuity 
is  to  be  paid  out  of  the  rents  and  profits  during  the  life  of  the 
annuitant  (a) :  nor  where,  after  a  direction  to  pay  an  annuity  out 
of  the  rents,  the  surplus  of  the  rents  is  disposed  of  (t) ;  nor  where 
it  is  to  be  paid  out  of  the  rents  and  profits,  or  "  other  moneys  held 
upon  the  trust,"  the  words  "other  moneys,"  meaning  moneys 
**  e/mdem  generis  "  (u). 

A  distinction  is  made  where  the  question  is  raised,  not  between  Qaestion 
an  annuitant  and  the  residuary  legatee,  but  between  a  tenant  for  tenant  for  life 
life  and  remainderman  {x),  in  which  latter  case  the  property  is  a^^^^^"^" 
intended  to  be  kept  intact  during  the  life  of  the  annuitant  to  go 
to  the  remainderman  (y). 

When  an  annuity  is  given  by  will  out  of  land,  by  way  of  legal 
rent-charge,  with  powers  of  distress  md  entry,  and  the  estate  is 
devised  in  settlement,  the  deficiency  of  the  annual  rents  to  answer 
the  annuity,  will  not,  at  least  in  the  lifetime  of  the  annuitant,  be 
made  good  by  a  sale  or  mortgage  of  the  estate  (z).  But  aecus  where 
the  annuitant  is  dead,  and  the  estate  is  unsettled  (a). 

A  power  to  recover  annuities  out  of  leaseholds  when  in  arrear  by 
"  distress  and  sale,"  as  rents  are  recovered  by  law,  is  insufficient  to 
charge  the  corpus  (6). 

If  trustees  are  directed  to  lay  out  sufficient  money  to  produce  an 
annuity,  and  the  funds  set  apart  fail,  the  deficiency  will  not  be 
raised  out  of  the  capital  (c). 

Where  lands  were  devised  to  trustees  in  trust  to  receive  the  rents 


ffuddUttone,  3  Mao.  &  Gt.  613 ;  Hindle  v. 
Taylor,  20  Bear.  109 ;  reversed  6  De  Gt. 
M.  &  G.  677  ;  1  Jur.  N.  S.  1029. 

{q)  Forbes  y.  Bichardsonj  11  Ha.  364 ; 
Jfanh  v.  Jf.  2  Jur.  N.  S.  348,  V.  C. 
Wood. 

(r)  Ih.    Anderson  v.  A.  33  Beav.  223. 

(<)  FhiUipa  V.  Gutteridge,  32  L.  J. 
N.  8. 1 ;  8  Jur.  N.  S.  1196 ;  3  De  G.  Jo. 
&  Sn.  332. 

(0  Slelfox  T.  Suffden,  Johns.  234 ; 
Clifford  y.  Arundelly  sup,;  Darbon  y. 
Riekards,  9  Jur.  364,  V.  C.  E. ;  Sheppard 
V.  S,  32  Beav.  194. 

(fi)  Clifford  y.  Arundell,  sup. 

[x)  Croly  V.  Weld,  3  De  G.  M.  &  G. 
993;  BaktrY.B.  6  H.  L.  622;  Wright 
y.  MUndar,  2  De  G.  M.  &  G.  662 ;    16 


Jur.  647. 

(y)  Salvin  v.  Weston,  36  L.  J.  662 
Ch.  V.  C.  Wood ;  Att.  Gen.  v.  Foulden 
3  Ha.  666. 

{z)  Graves   v.  Hicks,    11    Sim.   661 
Fhilipps  V.  F.  8  Beav.  193. 

(a)  Cupit   V.  Jackson,    18  Pri.    721 
McCl.  504. 

{h)  Addecott  y.  A.  29  Beav.  460 
Zambei't  v.  Turner,  8  Jur.  N.  S.  1223 
V.  C.  Kindersley  ;  Taylor  y.  T.  17  Eq 
324,  V.  C.  Hall. 

(e)  Baker  v.  B.  sup. ;  questioning 
May  y.  Bennett,  1  Buss.  370;  MieheU 
y.  Wilton,  20  Eq.  269,  V.  C.  Hall ; 
Tarbottom  v.  EarU,  11  W.  R.  680.  See 
Mills  y.  Drewitt,  20  Beav.  632 ;  1  Jur. 
N.  S.  816. 


326 


MORTGAGES  BY  EXECUTORS  AND  TRUSTEES.        Cuap.  29. 


from  time  to  time,  and  thei*eout  to  pay  an  annuity  to  A.  for  life, 
and  after  his  decease  to  convey  to  other  persons  in  fee ;  upon  the 
death  of  the  annuitant  it  was  held  that  the  arrears  did  not  form 
a  charge  upon  the  estate  {d). 


Sabject  to  an 
aimaitj. 


"When  fund 
set  apart. 


(11.)  Cases  where  the  annuity  was  charged  on  corpus. 

The  corpus  is  charged,  where  the  terms  are  "  to  levy  and  raise  " 
the  annuity  out  of  the  rents  and  profits  {e) ;  and  also  where,  in 
addition  to  the  direction  to  pay  the  annuity  out  of  rents  and  profits, 
the  estates  are  "  devised  subject  to,"  or  "  charged  with,"  or  "  after 
full  payment  and  satisfeiction  of,"  or  "on  trust  to  pay  there- 
out"(/). 

Where  an  estate  was  devised  in  fee,  "  subject  to  an  annuity," 
and  the  estate  was  sold  for  payment  of  debts,  the  annuitant  was 
allowed  to  have  recourse  to  the  surplus  capital,  the  income  being 
insuflBcient  (</),  and  a  prospective  order  of  this  kind  has  been 
meuie  (A),  but  too  much  weight  must  not  be  attached  to  the  words 
"  subject  thereto  "  (i). 

Where  trustees  were  directed  to  take  an  annuity  out  of  the  real 
estate,  and,  without  prejudice  to  the  annuity  and  the  powers  for 
enforcing  the  same,  to  stand  possessed  of  the  real  estate  for  others, 
this  was  held  to  be  a  charge  on  the  fee  {k). 

Where  a  fund  is  directed  to  be  set  apart  for  payment  of  the 
annuity,  and  the  income  of  the  whole  estate  is  insufficient  to  pay 
it,  the  arrears  are  made  good  out  of  corpus  (/).  Similarly,  where 
a  fund  is  set  apart  by  the  Court  to  meet  an  annuity,  and  the  fund 
is  deficient  (w).   If  a  fund  is  directed  to  be  set  apart  for  an  annuity. 


{d)  Fatter  v.  Smith,  2  T.  &  0.  C.  0. 193 ; 
reversed  1  Ph.  629;  15  L.  J.  Ch.  183; 
Darbon  v.  Richards,  8  Jur.  364,  V.  C.  E. 

(e)  FlayfairY,  Cooper,  17  Beay.  187. 

(/)  Haynes  v.  H.  3  De  G.  M.  &  G. 
690 ;  Gratrix  v.  Chambers,  7  Jur.  N.  S. 
960  ;  Sickmany.  Upsall,  2  Giff.  124  ;  JRe 
Mason,  8  Ch.  D.  411,  Jessel,  M.  R.; 
JBireh  v.  Sherratt,  4  Eq.  68,  V.  C.  Stuart; 
reversed  2  Ch.  644;  Re  Livesey,  W.  N. 
1883—127,  Kay,  J. 

(y)  Stamper  v.  Fiekeriny,  9  Sim.  176  ; 
Exp,  Wilkinson,  3  Be  G.  &  Sm.  633; 
Rireh  v.  Sherratt,  sup.;  Miner  v.  Baldwin, 
I  Sm.  &  G.  622 ;  Fieard  v.  Mitchell,  14 
Beav.  103. 


(A)  Eodye  v.  Zetvin,  1  ib.  431 ;  Sical* 
low  Y.  S,  ib,  432,  note. 

(0  Michell  V.  Wilton,  20  Eq.  269, 
V.  0.  HaU.  See  Thornber  v.  Wilson,  28 
L.  J.  Ch.  145;  V.  C.  Zinderaley; 
Ingleman  v.  Worthington,  25  ib.  46 ;  1 
Jur.  N.  S.  1062,  V.  C.  Kinderaley  ;  Re 
Mason,  sup, 

{k)  Miles  v.  Rowland,  W,  N.  1881— 
26,  V.  C.  Malins. 

W  W^riyht  v.  Callendmr,  2  De  G.  M.  & 
G.  662 ;  16  Jur.  647 ;  Ingleman  v.  Worths 
ington,  sup. ;  Ferkins  v.  Cooke,  2  Jo.  &  H. 
393:  8  Jur.  N.  S.  1160. 

(m)  Commissioners  of  Charitable  JOona^ 
turns  V.  St,  Lawrtnee,  3  Jo.  &  Lat.  661. 
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and  there  is  a  gift  of  the  entire  residue  and  the  part  thereof  so  set  Whenannnity 
apart,  the  corpus  is  charged  (n).  oorpusT  ^^ 

But  if  the  annuity  is  given  generally,  a  residuary  gift  following 
of  "  all  the  remaining  interests  of  my  moneys  "  has  been  held  not  to 
prevent  the  annuity  being  charged  on  the  corpus  (p).  So,  an  inten- 
tion expressed  in  the  will  of  making  up  the  failure  of  another  f  und, 
on  which  the  annuity  was  charged,  has  been  held  to  have  the  effect 
of  charging  the  corpus^  though  the  annuity  was  given  only  out  of 
the  dividends  with  a  limitation  over  {p).  So  where  annuities  were 
charged  by  the  will  upon  the  capital  as  well  as  the  interest  of  the 
moneys  to  be  produced  by  the  sale  and  conversion  of  the  leasehold 
and  personal  estate,  and  the  trustees  were  directed,  if  occasion 
should  require,  to  provide  for  payment  of  the  annuities  out  of  the 
rents,  issues,  and  profits  of  the  real  estate  in  aid  of  the  personalty, 
the  annuities  being  in  arrear,  the  Y.  C.  E.  held,  that  the  arrears 
were  to  be  raised  by  sale  or  mortgage  out  of  the  real  estate  {q), 

"Where  the  annuity  was  directed  to  be  secured  out  of  the  lease- 
hold, it  was  held  to  be  a  charge  on  the  corpus  (r),  and  when  the 
terms  used  amount  to  a  charge  on  the  fund,  the  corpus  can  be 
resorted  to  («). 

Where  the  deficiency  is  to  be  made  good  out  of  corpus^  the  an-  How  the 
nuitant  is  not  entitled  to  have  the  gross  value  paid  out  of  capital  ammitj  made 
on  the  principle  of  Wroughton  v.  Colqiihoun  (^),  but  is  entitled  to  ®^®°*''**^ 
have  the  accruing  payments  of  the  annuity  made  good,  if  neces- 
sary, out  of  the  corpus^  as  in  (u). 

If  the  annuity  is  charged  on  the  residue,  and  an  insufficient  fund 
is  set  apart,  the  deficiency  is  still  a  charge  on  the  rest  of  the 
residue  {x).  Where  annuities  are  expressly  charged  on  corpus^  a 
provision  for  abatement  in  case  the  rents  are  insufficient  to  pay  the 
annuities  in  full  does  not  exonerate  the  corpus  {y).  Whether  a 
sum  is  charged  on  a  life  estate,  or  only  an  allowance  given  out  of 
the  rents  actually  received,  depends  on  the  context  of  the  will  (a). 

(«)  Oee  V.  Mahoodj   11   Ch.  D.  891,  Pearson  v.  SelHwell,  18  Eq.  411,  V.  C. 

G.  A. ;  revermng  9  t^.  151,  V.  C.  HaU ;  Malins. 

affirmed,  Carmiehael\,  Gee,  5  App.  C.  688.  (t)  1  De  G.  &  Sm.  867. 

(o)   WrwighUm  y.  Oolquhoun,  I  De  G.  (»)   Wright  y.  CaUendar,  sup, 

&  8.  86.  (x)  Bright  y.  Lareher,  3  De  G.  &  Jo. 

{P)  Boyd  y.  Buchle^  10  Sim.  695.  148 ;  Lavies  y.  JFattier,  1  S.  &  S.  463 ; 

(q)  Fentiman  y.  F.  13  Sim.  171;   16  /7fofoyy.J?«fMfo«,W.N.  1884— 123,  Pear- 

li.  J.  Ch.  436.  SOD,  J. 

(r)  Sowarthr.  Bothwellf  iOBe&Y,  616;  (y)  Pearson  y.  SelliweU,  sup, 

8  Jnr.  N.  S.  69.  (z)  Maekie  y.  Jf.  5  Ha.  70 ;  9  Jor.  763. 

(s)  Sickman  y.    Upsall,  2  Giff.  124 ; 
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Xbripgefar      A  mortgage  by  an  executor  to  oeciire  arrean  of  an  annnity 
*'"""^'         belongs  to  the  annuitant  (//). 


Effoct  of 
decree  to 
acoonnt. 


Improper  in* 
Tettmenta. 


Unauthorized 
oatlaj. 


Limit  of 
advance. 


(12.)  ItiresfmenU  by  trmtees. 

Where  trustees  hare  the  power  to  iuTest  money  on  mortgage, 
they  must  not  tie  up  the  money  so  that  it  shall  not  be  called  in 
before  a  certain  time,  for,  if  the  tenant  for  life  die  before  the  time, 
the  trustee  will  have  to  find  the  money  (^). 

It  is  decided  that  executors  or  trustees  shall  not,  after  a  decree 
to  account^  lend  money  on  mortgage  without  an  application  to  the 
Court  {c) ;  and  it  has  been  said,  arguendoy  that  a  trust  to  lay  out 
money  '^  on  good  security  "  will  not  authorize  a  loan  on  mort- 
gage (e/).  If  the  mortgage  is  contrary  to  the  trust,  or  in  dis- 
obedience of  an  order  to  the  contrary,  the  executors  or  trustees 
will  be  responsible  for  the  loss ;  but  otherwise  the  mortgage 
will  be  a  fund  in  their  hands,  which  they  will  be  ordered  to  pay 
into  Court  {e). 

A  trustee,  directed  to  invest  in  government  or  real  security,  is 
answerable  for  an  insufficient  mortgage  security,  if  taken  without 
sufficient  inquiry  and  survey  (/).  If  directed  to  invest  a  legacy 
on  real  security,  he  may  appropriate  a  mortgage  of  the  testator, 
but  he  is  equally  bound  to  ascertain  its  sufficiency  (/). 

Where  trustees  had  bond  fide^  but  without  authority,  invested 
trust  moneys  in  the  purchase  or  improvement  of  land,  the  trustees 
were  under  the  circumstances  recouped  out  of  trust  moneys  to  the 
extent  of  the  benefit  received  (A). 

The  Court  would  not,  before  the  recent  Acts,  have  countenanced 
an  investment  on  mortgage  except  under  special  circumstances  (t). 

Under  a  power  to  invest  on  real  securities,  the  sum  advanced 
may  be  to  the  amount  of  two-thirds  of  the  value  of  the  property,  if 
of  a  permanent  value  (as  freehold  agricultural  land),  but  not  more 


(a)  Lepree  v.  Bedborouffh,  10  W.  K. 
875,  V.  C.  Stuart. 

{b)  rickety  y.EvantfZZBeav.  216;  10 
Jur.  N.  S.  30,  M.  R. ;  3  N.  R.  286. 

(<j)   Widdowton  v.  Luck,  2  Mer.  494. 

(d)  lb. ;  and  see  Norbury  v.  N.  4  Mad. 
191 ;  Lew.onTr.  287,  ed.  7.  Buiquare, 
and  see  Brown  v.  Litton,  1  P.  Wins.  141 ; 
Wms.  Ex.  1816,  ed.  8.  See  Raby  v. 
Jiidehalyh,  7  De  G.  M.  &  G.  104 ;  1  Jur. 


N.  S.  363  ;  and  ib.  Pt.  ii.  p.  473. 

{e)  Widdctcsan  v.  Duck,  $up. 

(/)  Amei  v.  Farkiiuon,  7  Beav.  379 ; 
Inyle  v.  Partridge^  34  ib.  411 ;  Bwly^  y. 
GumtMHy  7  Ch.  719. 

(A)  Jesse  v.  Zfoyrf,  W.  N.  1883—88, 
Kay,  J.;  see  Vyse  v.  Foster j  7  L.  R.  H.  L. 
318. 

(i)  Norbury  y.  iV.  sup.;  Lew.  Tp.  287, 
ed.  7. 
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than  one-half,  if  it  consists  of  houses  and  buildings  (A-),  and  much 
less  if  of  buildings  used  in  trade  (/). 

The  "  two-thirds  "  rule  is  not  enforceable  with  exact  strictness ; 
the  test  is  whether  the  trustees  have  acted  as  prudent  men  would 
have  acted  in  dealing  with  their  own  property  (m). 

If  the  property  consist  of  renewable  leaseholds  subject  to  a  heavy  Inyestment 
rent,  althongh  it  may  be  treated  as  freehold,  yet  as  the  rent  must  ''^  *™***- 
be  paid  whatever  the  variation  in  the  value  of  the  property,  the 
advance  ought  not  to  be  on  a  higher  scale  than  upon  freehold 
houses  (n).    In  the  case  of  ground  rents,  the  Court  does  not  look  Ground  rents. 
only  at  the  rents,  but  also  at  the  buildings,  which  are  liable  for  the 
payment  of  them  (o).    Under  a  power  to  invest  in  "  real  securities," 
railway  mortgages  are  not  proper  {p) ;  and  a  mortgage  of  turn- 
pike tolls  is  doubtful  (q) ;  although  a  trustee  who  allowed  money, 
which  had  been  invested  by  his  testator  in  such  securities  to  re- 
main, is  not  liable  for  a  breach  of  trust  (r).    Long  terms  for  years 
are  not  real  securities  («). 

Second  mortgages  are  a  breach  of  trust  (t).  Trustees  investing 
in  stocks  or  debentures  of  municipal  corporations,  bought  on  the 
Stock  Exchange,  may  pay  the  money  to  the  broker  before  receipt 
of  the  stocks  or  debentures,  and  are  not  liable  if  the  broker  absconds 
with  the  money  (u) ;  but,  qucere^  if  the  debentures  are  bought  direct 
from  the  corporation  (u) .  Unauthorized  investments  may  be  retained 
if  for  the  benefit  of  infants,  but  special  circumstances  must  be 
shewn  (^). 


When  a  trustee,  executor,  or  administrator  shall  not,  by  some  22  &  23  "^ot. 

0.  85. 


(k)  Stufkney  t.  Sewell,  I  My.  &  Gr.  8  ; 
Nmri»Y,  Wright  14  Bear.  307;  Macleod 
T.  Jnne$leyj  16  %b.  600 ;  FhiUipton  v. 
(?a</y,  7Ha.  616;  FarrarY.  Sarradough, 
2  Sm.  &  O.  231 ;  Stretton  t.  Aahmall,  3 
Drew.  9;  Foddg  v.  WiUiamtf  3  J.  & 
Lat.  16;  Drosier  t.  SrereUm,  16  Bear. 
221 ;  Jones  y.  LewUy  3De  G.  &  Sm.  471 ; 
18  Jnr.  877  ;  reversed  on  appeal,  Lewin 
Tr.  298,  ed.  7 ;   Viekeiy  v.  Evans,  sup, 

(I)  Stiekney  ▼.  8&ufeU,  sup,;  StrstUm 
V.  Ashmail,  sup, ;  Royds  r,  £.  14  Beav. 
64. 

(ill)  Se  Godfrey,  23  Ch.  D,  483,  Y.  0. 
BaooD,  and  see  Speight  y.  Gaunt,  22 
Ch.  D.  727,  affirmed  9  App.  C.  1,  H.  L. 

{n)  MacLeod  Y.Annesley,  sup, 

ip)  Vtekery  y.  Evans,  sup. 


{p)  Mant  Y.  Zeith,  15  Bear.  524 ;  Jfor- 
timors  v.  Jf.  4  De  G.  &  Jo.  472 ;  28  L.  J. 
Gh.  558. 

{q)  Cavendish  y.  C,  24  Ch.  D.  185, 
North,  J. 

(r)  Robinson  y .  jB.  1  De  G.  M.  &  G.  262. 

(«)  Boyd^s  Settled  Est,  14  Ch.  B.  626, 
Jesael,  M.  R. 

(0  Drosier  y,  Brereton,  sup, ;  see 
Norris  y.  Wright,  14  ib.  291,  807; 
jRobinson  y.  E.  sup.;  Zoekhart  v.  Eeilly, 
1  De  G.  &  J.  476 ;  JTaring  y.  JF.  3  Ir. 
Ch.  337 ;  Swqffleld  y.  Nelson,  W.  N.  1876 
—256;  Ee  Eoberson,  W.  N.  1883—110, 
V.  C.  Bacon. 

(«)  Speight  y.  Gaunt,  tup. 

{x)  Fox  y.  Dolby,  23  Ch.  D.  69,  Fry,  J. 
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Debenture 
Btock. 


Investmenifl 
in  Ireland. 


instrument  creating  his  trust,  be  expressly  forbidden  to  invest  any 
trust  fund  on  real  securities  in  any  part  of  the  United  Ejngdom, 
or  on  the  stock  of  the  Bank  of  England  or  Ireland,  or  on  East 
India  Stock,  it  shall  be  lawful  for  such  trustee,  executor,  or  ad- 
ministrator to  invest  such  trust  fund  on  such  securities  or  stock, 
and  he  shall  not  be  liable  on  that  account  as  for  a  breach  of  trust, 
provided  that  such  investment  shall  in  other  respects  be  reasonable 
and  proper  (y).  It  seems  that,  notwithstanding  the  statutoiy 
power,  the  Court  will  not  advise  trustees  to  lay  out  money  upon 
mortgage  of  land  in  Scotland  (z).  Money  paid  in  under  the 
Lands  01,  Act  is  "  cash  imder  the  control  of  the  Court "  (a). 

Where  trustees  have  powers  to  invest  on  mortgages  or  bonds  of 
railways  or  other  companies,  they  may  invest  on  debenture 
stock  (b) ;  and  debenture  stock  is  authorized  by  the  Settled  Land 
Act,  1882  (c),  and  the  costs  of  investment  are  not  payable  by  the 
tenant  for  life  (d). 

By  4  &  5  "Wm.  IV.  o.  29,  when  trust  money  is  liable  to  be 
invested  in  real  securities  in  England  or  Wales,  or  Great  Britain, 
power  is  given  to  invest  in  real  securities  in  Ireland,  unless  such 
investment  be  expressly  forbidden.  But  where  any  minor  or 
imbom  child,  or  person  of  unsound  mind,  is  interested  in  the  fund, 
the  investment  is  to  be  made  by  the  direction  of  the  Chancery 
Division  in  England,  to  be  obtained  in  any  cause  upon  petition  in  a 
summary  way  {e).  In  a  case  of  application  upon  petition  under 
this  last  clause,  the  V.  0.  of  England  held  that  the  concluding  part 
must  be  read  "  to  be  obtained  in  any  cause  or  upon  petition,*'  &c., 
and  that  the  proposed  security  must  be  approved  in  chambers  (/). 
In  a  later  case,  where  the  fund  was  in  Court,  and  a  similar  applica- 
tion was  made,  the  M.  E.  refused  a  reference,  on  the  ground  that 
such  an  investment  would  be  neglecting  the  interest  of  the  infant 
remainderman  {g).  But  this  is  opposed  to  another  decision  {h). 
The  Court  will  not  under  this  statute  accede  to  on  Irish  mort- 
gage {gY 


{y)  22  &  23  Viot.  o.  35,  b.  32 ;  made 
xetrospectiye  by  23  &  24  Viot.  c.  38,  b.  12. 

(r)  Ite  Miles,  27  Beav.  679. 

(a)  St.  JohfCi  Baptist  Coll,  22  Ch.  D. 
93,  C.  A. ;  overruling  Boyd^'s  Sett,  21 W. 
R.  667,  L.  0.  Selborne. 

{b)  34  Vict.  o.  27. 

(e)  46  &  46  Viot.  o.  38,  be.  21,  32. 


(rf)  Mackenzie's  Tr.  W.  N.  1883—111, 
Cbitty,  J.;  ffanbury's  Tr.  ib.  116,  Pear- 
son,  J. 

(e)  34  Vict.  0.  27,  B.  2. 

(/)  JErp.  FrsMch,  7  Sim.  670. 

Q)  Stuart  y.  S,  3  Bear.  430. 

{h)  Exp.  lord  JFm.  Patclctt,  1  Ph.  670. 
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By  33  &  34  Viot.  c.  34,  s.  1,  all  corporations  and  trustees  in  the  lavestmenta 
United  Kingdom,  holding  moneys  in  trust  for  any  public  or  chari-  tionTSd** 
table  purposes,  may  inyest  such  moneys  on  any  real  security  (which  o^arities. 
indudes  legal  and  equitable  mortgages  and  charges  upon  lands 
or  hereditaments  of  any  tenure,  or  upon  any  estate  or  interest 
therein,  or  any  charge  or  incumbrance  thereon),  authorized  by  or 
consiBtent  with  the  trusts  on  which  such  moneys  are  held,  without 
being  deemed  thereby  to  have  acquired  or  become  possessed  of  land 
within  the  meaning  of  the  mortmain  laws,  or  of  any  prohibition  or 
restraint  against  the  holding  of  land  in  any  charter  or  Act  of  Par- 
liament, and  no  contract  for  or  conveyance  of  any  interest  in  land 
made  bond  fide  for  the  purpose  only  of  such  security,  shall  be 
deemed  void  by  reason  of  non-compliance  with  9  Greo.  II.  c.  36. 

By  10  &  11  Vict.  c.  46,  where  trust  moneys  are  liable  to  be  10  &  u  Vict. 
invested  in  the  purchase  of  lands  in  Ireland,  an  erder  may  be  °'  ' 
obtained  upon  petition  to  the  L.  0.  in  Ireland,  and  after  a  refer- 
ence to  one  of  the  masters,  that  such  moneys  may  be  laid  out  in 
the  permanent  improvement  of  other  lands  remaining  unsold,  or 
in  settlement  for  the  time  being ;  and  the  moneys  of  persons  under 
disability  may  in  like  manner  be  laid  out  in  the  improvement  of 
the  estates  of  such  persons.  And  after  the  money  has  been  so  laid 
out,  a  further  petition  may  be  made  to  the  chancellor  for  a  refer- 
ence to  the  master,  to  enquire  whether  such  outlay  has  been  pro- 
perly made ;  and  upon  the  report  to  that  effect  being  confirmed, 
the  trustees,  or  other  parties  petitioners,  are  to  be  released  from  all 
liability  in  respect  of  the  application  of  the  trust  moneys,  and  the 
lands  are,  from  the  time  of  the  advance,  to  become  charged  with 
the  sum  advanced,  and  interest,  in  such  manner  as  the  L.  0.  shall 
direct,  and  the  tenant  for  Ufe,  and  other  partial  owners,  are  to  keep 
down  the  interest  and  instalments  directed  to  be  paid. 

If  a  mortgagor  pay  off  ar  mortgage,  having  notice  that  it  is  trust  Mortgages  to 
money,  he  is  boimd  in  equity  to  see  to  its  application,  unless  he  is  *'^*®®^' 
expressly  or  impliedly  exempted  from  that  obligation ;  and  even  if 
he  is  so  exempted,  still  a  difficulty  occurs  from  the  necessity  of 
producing  the  settlement  or  will  creating  the  tnist  to  prove  the 

fact,  and  of  engrafting  the  proof  on  the  title,  to  satisfy  an  assignee  j 

of  the  mortgage,  as  well  as  future  purchasers.     To  obviate  this  ^ 

latter  inconvenience,  the  better  practice  is  for  the  mortgagor  to 
execute  a  mortgage  to  the  executors,  or  trustees,  without  putting 
notice  of  the  trust  on  the  mortgage,  and  then  for  the  executors  or 


352  MOBIGAGBS  BY  E3CEXXT0BS  AKD  TBrSTEES.        Cmap.  29. 

XortMiKs  br  fnutees  to  execute  a  separate  declaration  of  thdr  trust.    To  meet 


the  former,  it  is  advisable  not  to  give  the  mortgagor  notice  of  the 
fact  of  the  money  being  in  trust. 


(13.)  Joint  mortgages  to  trustees. 

There  is  a  farther  rule  in  equity,  viz.,  that  if  two  or  more  persons 
advance  their  own  moneys  on  mortgage,  whether  in  equal  propor- 
tions or  not,  and  the  mortgage  is  limited  to  them  so  as  to  create  a 
joint  tenancy  at  law,  nevertheless,  in  equity,  they  shaU  be  con- 
sidered as  tenants  in  common,  and  there  shall  be  no  survivorship 
between  them.  The  consequence  is,  that  if  a  mortgage  is  made  to 
two  or  more  persons  without  notice  of  the  trust  on  the  face  of  the 
deed,  so  that  they  appear  to  have  made  advances  of  their  proper 
moneys,  and  if  one  of  them  die  before  the  mortgage-money  is 
paid  o£F,  the  concurrence  of  the  executor  or  administrator  of  the 
deceased  mortgagee  becomes  necessary  in  the  discharge.  The  con- 
trary was  held  in  one  case  (^),  but  it  cannot  be  supported  (<).    This 

UmialproTiflo.  inconvenience  has  given  rise  to  a  proviso,  now  inserted  in  such 

instruments,  viz.,  that  if  one  of  the  mortgagees  shall  die  before  the 
money  is  paid  oflf,  the  receipt  of  the  surviving  mortgagee,  or  his 
executors,  administrators,  or  assigns,  shall  be  a  good  and  sufficient 
discharge  to  the  mortgagor,  his  heirs,  executors,  administrators, 
and  assigns,  although,  and  notwithstanding,  the  executor  or  ad- 
ministrator of  the  deceased  mortgagee  shall  not  concur  therein,  any 
rule  of  the  Court  to  the  contrary  in  any  wise  notwithstanding. 

o.*4i  ^«  Ii^'       ^^  *^®  Conveyancing  and  Law  of  Property  Act,  1881  (A),  the 

effect  of  an  advance  on  joint  account  is  stated  in  s.  61. 

By  sub-s.  (1)  thereof,  where  in  a  mortgage,  or  an  obligation  for 
payment  of  money,  or  a  transfer  of  a  mortgage  or  of  such  an 
obligation,  the  sum,  or  any  part  of  the  sum,  advanced  or  owing  is 
expressed  to  be  advanced  by  or  owing  to  more  persons  than  one  out 
of  money,  or  as  money,  belonging  to  them  on  a  joint  account,  or  a 
mortgage,  or  such  an  obUgation,  or  such  a  transfer  is  made  to  more 
persons  than  one,  jointly,  and  not  in  shares,  the  mortgage  money, 
or  other  money,  or  money's  worth  for  the  time  being  due  to  those 
persons  on  the  mortgage  or  obligation,  shall  be  deemed  to  be  and 
remam  money  or  money's  worth  belonging  to  those  persons  on  a 

W  Brazier  y.  Sudaon,  9  Sim.  1.  (j,^  AAXrAf^xr-  4.        ^. 
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joint  aocount,  as  between  them  and  the  mortgagor  or  obligor ;  and 
the  receipt  in  writing  of  the  survivors  or  last  survivor  of  them,  or 
of  the  personal  representatives  of  the  last  survivor,  shall  be  a  com- 
plete discharge  for  all  money  or  money's  worth  for  the  time  being 
due,  notwithstanding  any  notice  to  the  payer  of  a  severance  of  the 
joint  account. 

This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  mortgage,  or  obligation,  or  transfer,  and  shall 
have  effect  subject  to  the  terms  of  the  mortgage,  or  obligation,  or 
transfer,  and  to  the  provisions  therein  contained  (/),  and  applies 
only  to  a  mortgage,  or  obligation,  or  transfer  made  after  the  com- 
mencement of  the  Act  {m). 

(14.)  Tmst  deeds  for  creditors. 

Conveyances  in  trust  to  sell  and  pay  creditors  are  in  the  nature 
of  an  instrument  of  agency,  and  revocable  at  the  will  of  the  debtor, 
unless  the  creditors  are  executing  parties,  or  the  deed  has  been 
acted  upon  by,  or  notice  given  to,  the  creditors  (»).  And  in 
Garrard  v.  Lord  Lauderdak  (o),  it  was  even  held  that  notice  to 
the  creditors,  though  named  as  parties  to  the  deed,  would  not  be 
sufficient,  unless  they  came  in  and  signed  the  deed.  But  that 
doctrine  has  been  overruled  in  later  cases  {p).  And  where  the 
circumstances  of  the  case  amount  to  the  creation  of  a  trust,  and 
not  to  a  mere  agency,  as  where  the  creditors  and  their  debts  are  all 
named  in  the  deed,  and  one  of  them,  being  also  the  solicitor  of  the 
others,  is  a  party,  the  creditors  are  clearly  entitled  to  the  benefit  of 
it  {q).  In  Collins  v.  Reece  (r)  a  question  was  raised,  but  not  decided, 
whether  a  creditor,  who  had  not  signed  or  assented  to  the  trust 
deed  within  the  time  fixed  by  the  deed,  was  entitled  to  the  benefit 
of  it  as  against  the  assignees  of  the  debtor  who  had  become 
insolvent. 

(/)  Ih.  sab-B.  2.  Malcolm  v.  Scott,  3  Ha.  39 ;  Kirwan  r. 

(m)  lb.  Bub-8.  3.  Daniel,  6  t^.  493  ;  Law  v.  Bagwell^  4  Dr. 

(n)  Walwyn   t.    Coutit,    3    Sim.   14 ;  &  W.  398. 

AeUm  y.    WoodgaU,  2  M.   &  K.  495  ;  (o)  3  Sim.  1. 

Eaveiuhaw  t.  Sollicr,  7  Sim.  3 ;  Fitz-  {p)  Cesser  ▼.  Radford,  1  De  G.  Jo.  & 

gerald  t.  Stewart,  2  Russ.  &  M.  457 ;  Sm.  585  ;  Moniejiore  y.  Brown,  7  H.  L. 

Fage  t.  Broom,  4  Rnss.  6 ;  4  C.  &  F.  259 ;    Johns  y.  James,  8  Ch.  D.   744, 

436 ;  Sarland  y.  Binks,   14  Jur.   979,  C.  A. 

Q.  B. ;  Wilding  y.  Richards,  1  CoU.  655 ;  {q)  Wilding  y.  Richards,  sup. 

La  Touches,  Lord  Lucan,  7  Gl.  &  F.  772 ;  (r)  1  CoU.  675. 
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Action  by 
creditor. 


Parties. 


A  creditor  deed  is  not  void  because  of  the  non-execution  of  it  by 
all  the  trustees,  unless  a  provision  to  that  effect  is  contained 
therein  («). 

A  creditor  may  bring  an  action  to  carry  out  the  deed  on  behalf 
of  himself  and  the  other  creditors  who  executed  the  deed,  if  very 
numerous  {t) ;  and  such  a  creditor  may,  until  a  decree  has  been 
made,  make  terms  for  himself,  and  discontinue  the  action  {u). 

Scheduled  creditors  to  a  creditor's  deed,  who  are  not  parties  to  it> 
are  not,  it  seems,  necessary  parties  to  a  suit  instituted  by  a  subse- 
quent incimibrancer  against  the  trustees  to  have  the  benefit  of  his 
charge  out  of  the  surplus  {x).  But  secus  where  the  incumbrancer  is 
prior  to  the  trust  deed,  unless  it  be  a  general  trust  for  creditors  who 
are  not  specified  (y). 

Under  a  power  to  mortgage  contained  in  a  trust  deed  of  a  chapel, 
the  trustees  may  be  mortgagees  (2) :  but  where  one  trustee  offered 
to  pay  the  debt,  an  injunction  against  the  exercise  of  the  power 
was  granted  (a). 


Power  to 
charge  in 
tenant  for 
life. 


(15.)  Mortgages  by  tenant  for  life. 

If  tenant  for  life,  with  a  power  to  consent  to  a  sale  by  the 
trustees  of  the  settlement,  executes  a  conveyance  of  his  life  estate 
by  way  of  mortgage,  the  power  is  not  destroyed,  and  may  bo 
exercised  either  by  the  mortgagee  reoonveying  to  the  mortgagor, 
or  joining  in  the  conveyance  to  the  purchaser  (6). 

A  tenant  for  life  with  power  to  lease  for  such  number  of  years 
and  upon  such  terms  as  he  shall  "  think  fit "  (c),  or  "  think  reason- 
able and  proper"  (rf),  mortgages  by  demise  for  ninety-nine  years, 
at  a  peppercorn  rent,  such  mortgage  is  a  charge  on  the  inherit- 
ance ;  the  lease  is  not  invalid  on  the  ground  of  a  supposed  or  real 
hardship  on  the  remainderman,  as  the  power  is  left  to  the  dis- 
cretion of  the  tenant  for  life,  who  may  execute  it  for  his  own 
benefit. 


(«)  SmaU  y.  Manoood,  9  B.  &  Cr.  SOO. 

{t)   Weld  T.  Bonham,  2  S.  &  S.  91. 

(«)  Hansford  v.  StoHe,  ih.  196 ;  Wood 
V.  Westall,  Yo.  305  ;  Burdett  v.  Rawton^ 
9  Jar.  341,  V.  C.  E. 

{x)  Powell  V.  Wright,  7  Beav.  444. 

(y)  1  Dan.  Ch.  Pr.  199,  ed.  6. 

(a)  AtL  Gen.  v.  Mard^y  I  Sim.  N.  S. 
389. 


(a)  Bigall  v.  Foster,  18  Jur.  39,  V.  0. 
Wood. 

{b)  Walmesley  v.  Butterworth,  Coote, 
Htg.  App.  ed.  3,  p.  672 ;  AUxtmder  t. 
MilUy  6  Ch.  124. 

{e)  Sheehy  t.  Lord  MusJcerryy  U.  &  O. 
t.  Sug.  186 ;  1  H.  L.  676 ;  Talbot  v. 
Tipper,  Skin.  427. 

{d)  Mo9tyn  Y.Laneaater,  23  Ch.  D.  688, 
C.  A. 
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A  tenant  for  life,  with  power  to  renew  leases  for  lives  on  the 
usual  rents  and  to  take  fines,  may  mortgage  his  interest  inoluding 
the  fines  for  his  own  benefit  (e). 

(16.)  Settled  Land  Act,  1882. 

An  infant  tenant  in  fee,  with  an  executory  limitation  over  on 
death  under  twenty-one  without  issue,  has  the  powers  of  a  tenant 
for  life  under  the  Settled  Land  Act,  1882, 45  &  46  Vict.  c.  38  (/). 

Where  a  settlement  contains  no  power  to  sell  surface  land  apart  Surface  land, 
from  minerals,  the  trustees  can,  imder  the  Settled  Land  Act  (g), 
exercise  the  power,  and  that  without  the  consent  of  the  guardians 
of  the  infant  tenant  for  life  (A). 

If  there  is  no  beneficiary  entitled  to  the  income  of  property 
subject  to  a  trust  for  sale,  s.  63  does  not  apply,  and  the  trustees 
can  sell  under  the  settlement  (i). 

A  tenant  for  life  may  exercise  the  powers  under  this  Act, 
although  the  expenses  of  management  leave  him  only  a  small 
surplus  (i). 

How  the  solicitor's  remuneration  is  regulated  under  the  Act, 
8ee(/). 

A  tenant  for  life  has  a  power  of  sale  under  the  Act  without 
reference  to  the  discharge  of  incumbrances  or  other  liabilities,  not- 
withstanding the  trustee  has  a  special  power  of  sale  imder  a  private 
Act  (w),  and  the  purchase-money  may  be  applied  in  discharge  of 
incumbrances  (m). 

A  tenant  for  years  determinable  on  life  is  not  a  tenant  for  life 
within  the  Act  (o). 

(17.)  Oenerallij. 

Power  to  charge  an  estate  is  an  incumbrance  {p).  Incmnbranoe. 

An  agreement  to  lend  money  on  a  ^^  legal  mortgage/'  means 
first  mortgage  {q). 

(tf )  8imp$on  t.  JBaihurst,  6  Ch.  193.  Bacon,  affd.  W.  N.  1884—126,  C.  A. 

(/)  S.  68,  sub-B.  2 ;   Be  Morgan,  24  (1)  JRe  Beeh,  24   Ch.  D.   608,   V.   C. 

Ch.  D.  114,  North,  J.  Bacon. 

(y)  S.  17.  (»»)  ChaytorU  Ettate  Act, 

(A)  Be  Duke  of  NevmttUU  JStiateSy  24  (o)  Maziest  Settled  Estate,  W.  N.  1884 

Ch.  D.  129,  Pearson,  J.  — 106,  Pearson,  J. 

(t)  JSarle  f  Webster' a  Contract,  24  Ch.  {p)  Evans  y.  E.  22  L.  J.  Ch.  786,  C.  A. 

D.  144,  Pearson,  J.  (q)  Thompson  v.  Clark,  11  W.  R.  23, 

{k)  Be  Jones,  24  Ch.  D.  683,  V.  0.  Q.  B. 
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EQUITABLE  MORTGAGE  OR  CHARGE. 
Sect.  Page. 
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2.  Informal  agreement ib, 

3.  Power  of  attorney 338 

4.  Lien  from  misrepresentation ib. 

5.  Sale  to  enforce  charge ib, 

6.  Misdescription  of  premises ib. 

(1.)  Definition, 

A  charge  upon  property  does  not  imply  a  personal  debt,  but 
confers  a  mere  right  of  realization  by  judicial  process,  and  in  some 
cases,  by  a  power  of  distress.  This  is  sometimes  created  by  contract, 
and  sometimes  by  the  mere  mandate  of  the  owner  of  the  property 
charged  {a). 

(2.)  Informal  agreement 

Any  agreement  in  writing,  however  informal,  by  which  any 
1  property  real  or  personal  is  to  be  a  security  for  a  sum  of  money,  is  a 
I  charge,  and  amounts  to  an  equitable  mortgage.     Thus  an  agreement 
that  a  creditor  shall  hold  land  at  a  fair  rent,  to  be  retained  in  satis- 
faction of  the  debt,  is  in  the  nature  of  a  mortgage,  and  will  be  sup- 
ported (b) .    So  an  informal  document,  signed  by  a  trustee,  admitting 
a  breach  of  trust,  with  these  words, ''  holding  the  deeds  of  my  house 
and  policies  of  assurance  as  a  collateral  security  "  {c). 

An  express  written  agreement  to  make  a  mortgage  is  suffioieiit 

on  the  principle  of  equity  that  what  has  been  agreed  to  be  performed 

Informal         shall  be  performed  in  specie  {d).    So  a  written  instrument,  pro- 

*^^"*"^^  •      nusing  to  pay  a  sum  of  money  with  interest  "  out  of  the  estate  of 

the  deceased  W.  H.,"  and  signed  by  all  the  persons  interested  in 

(a)  Fish.  Mtg.  p.  8,  ed.  3.  {d)  Eanhey  y.  Vernon^  2  C!ox,  12,  14  > 

(b)  Moroni/  v.  O'D^a,  1  Ba.  &  Be.  109.      Bum  v.  B.  3  Ves.  582. 
[e)  Baynard  y.  Woolley^  20  Beay.  683. 
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his  estate,  has  been  held  to  constitute  (the  personalty  being 
exhausted)  an  equitable  mortgage  on  the  real  estate  {e).  Similarly 
a  letter  to  the  executor  by  a  debtor  to  an  estate,  saying  that  he 
might  retain  the  debtor's  title  deeds  till  the  latter  got  the  whole  of 
his  affairs  settled  with  the  executors  (/).  So  a  memorandum  by 
a  husband  to  charge  all  his  interest  in  the  future  property  of  his 
wife  (g). 

Advances  on  a  railway  contract  were  held  to  create  an  equitable 
lien  on  the  profits  of  it  (A) ;  and  an  equitable  mortgage  may  be  held 
as  security  for  subsequent  advances  (i). 

Where  a  relation  paid  off  a  mortgage  and  took  a  receipt  from  the 
mortgagee,  he  undertaking  to  reconvey,  it  W£is  held  an  equitable 
mortgage  (A:). 

So,  a  parol  agreement  for  a  mortgagee  to  give  up  his  security  to 
a  new  mortgagee  paying  off  a  part  of  the  mortgage,  on  the  under- 
standing that  he  was  to  have  a  second  mortgage  for  the  residue, 
was  held  to  create  a  valid  second  mortgage  (/). 

Also  a  recital  of  the  obligor  of  a  bond  for  3,000/.,  that,  on  the  Recitals, 
execution  of  a  will  of  real  estate  in  his  favour,  he  had  promised  to 
provide  for  the  obligee,  was  held  to  have  created  a  Uen  on  the  real 
estate  for  the  3,000/.  (m).  Similarly  a  recital  in  an  assignment  of 
rent  to  a  creditor  but  in  which  no  further  interest  in  the  lease  was 
conveyed,  that  a  security  was  intended,  was  held  to  be  an  equitable 
mortgage  of  the  lease  (n). 

See  other  instances  of  equitable  charges  in  the  chapter  on  Tacking, 
pp.  878,  9  ;  and,  in  the  case  of  covenants  to  settle  or  charge  land,  in 
the  chapter  on  Liens  on  Beal  Estate,  p.  448. 

The  costs  of  perfecting  the  equitable  mortgage  by  conveyance  or  Costs  of 
soirender  falls  on  the  mortgagor  (o).  conveyance. 

A  covenant  that  if  payment  be  not  made  the  creditor  may,  by 
entry,  foreclosure,  sale,  or  mortgage,  levy  the  amount  from  the 
lands  of  the  debtor,  is  an  equitable  mortgage  (p). 


(#)  Suart  T.  Ibulmin,  2  Pow.  Mtg. 
1049  b,  e<L  6. 

(/)  Fmwiek  v.  Potts,  8  De  G.  M.  &  G. 
506. 

{g)  CarewY,  Arundell,  8  Jur.  N.  S.  71, 
V.  C.  Stoart ;  6  L.  T.  N.  S.  498. 

(A)  Ttcynam  v.  Hudson,  8  Jur.  N.  S. 
476,  V.  G.  Stuart,  reversed  on  other 
points,  4  De  G.  F.  &  Jo.  462. 

(•)  Exp,  HeathcoaU,  1  Fonbl.  N.  R.  42. 

{k)  Fenwiek  y.  Potts,  tup, 

C. — VOL.  I, 


(/)  Banks  v.  Whittall,  1  De  G.  &  S 
636;  Beckett  v.  CordUy,  1  Bro.  0.  C 
353. 

(«a)  Bxp,  Atkins,  2  Y.  &  C.  Exc.  636 

(m)  Bxp.  Wills,  2  Cox,  233  ;  1  Ves.  J 
162. 

(o)  Pryes  v.  Bury,  2  Drew.  41 , 
affirmed  18  Jur.  967  ;  16  Eq.  153,  n. 

{p)  Eyre  v.  McDowell,  9  H.  L.  620 ; 
EodgsonU  Case,  1  G.  &  J.  13 ;  Stuart's 
Case,  cited  3  Ves.  676 ;  2  Sch.  &  Lef. 

Z 


I 
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Gbap.  30. 


45  ft  46  ^ct. 
c.  89. 


(3.)  Potter  of  attorney. 

A  power  of  attorney,  authoiizing  a  party  to  take  poBsessioii  of 
lands  and  hold  them  nntil  paid  a  certain  sum,  amounts  to  a  con- 
tract to  charge,  and  is  not  revoked  by  the  death  of  the  grantor  {q). 

So  a  power  to  confess  judgment  in  ejectment  (r). 

Facilities  are  afforded  by  the  Conveyancing  and  Law  of  Property 
Act,  1881  («),  for  the  deposit  of  original  instruments  creating 
powers  of  attorney,  and  for  making  copies  evidence. 

Powers  of  attorney  for  valuable  consideration  are  made  irrevo- 
cable by  the  Conveyancing  Act,  1882  (^),  but  the  Act  is  not 
retrospective  (u). 

Powers  of  attorney,  whether  for  valuable  consideration  or  not, 
may  be  made  irrevocable  for  a  fixed  time  (u). 


(4.)  Lien  frotn  misrepre^entatum. 

A  memorandum  of  charge  by  a  solicitor  on  a  mortgage  deb 
misrepresented  as  existing,  was  held  an  equitable  mortgage  upo 
an  indemnity  fund  set  apart  when  the  mortgage  was  paid  off  (x). 


(5.)  Sah  to  enforce  charge. 

A  sale  will  be  directed  to  realise  a  charge  or  equitable  mort- 
gage (y)- 

(6.)  Misdescription  of  premises. 

Where  in  an  equitable  agreement  a  charge  was  stated  to  be  on 
three  houses  in  a  certain  lease,'  which  only,  in  fact,  comprised  one 
house,  evidence  was  admitted  to  explain  the  mistake  (s). 


381 ;  JExp,  Jones,  4  L.  J.  N.  S.  Bkj.  59 ; 
4  D.  &  C.  750 ;  Jebb  y.  Sod^e,  5  L.  B. 
C.  P.  73. 

{g)  Spooner  t.  Sandiiands,  1  Y.  &  0. 
G.  0.  390 ;  JibboU  y.  Strattmy  3  Jo.  & 
Lat.  603;  WaUh  y.  JThitcomb,  2  Esp. 
565;  Oautsm  y.  Morton,  10  B.  &  Or. 
731 ;  Bennett  y.  Cooper,  9  Beay.  252.  See 
ffi/.  p.  805. 

(r)  Dale  y.  Smithwiek,  2  Yem.  151. 


it)  44  &  45  Vict.  c.  41,  s.  48. 

(0  45  ft  46  Vict.  c.  39,  s.  8. 

(u)  lb,  8.  9. 

(*)  JExp.  Rogers,  8  Be  G.  M.  ft  G.  271 ; 
2  Jup.  N.  S.  480. 

(y)  fi^rtM^// y.  ifonfy,  38  L.  J.  C3i.  312, 
M.  B. 

(e)  Re  Boulter,  4  Ch.  D.  241,  Bacon, 
O.J. 
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(1.)  Statute  of  Frauds. 

The  Statute  of  Frauds  enacts  (a)  that  no  "  action  shall  be  Statute  of 
brought  upon  any  contract  or  sale  of  lands,  tenements,  or  heredita-  not  prevent  a 
ments,  or  any  interest  in  or  concerning  them,  unless  the  agreement  ^P*^*- 
upon  which  such  action  shaU  be  brought,  or  some  memorandum  or 
note  thereof,  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  lawfully  autho- 
rised."   Notwithstanding  this  statute,  it  is  now  decided  that  if  the 
title  deeds  of  an  estate  are  (without  even  verbal  communication) 

(a)  29  Oar.  IL  o.  3,  s.  4. 

z2 
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deposited  by  a  debtor  in  the  hands  of  his  creditor,  or  of  some  third 
person  on  his  behalf,  snch  deposit  is  of  itself  evidence  of  an  agreement 
executed  fo)'  a  mortgage  of  the  estate  (6),  of  which  agreement  the 
creditor  may  avail  himself  as  of  an  agreement  in  uriting  iot  that 
purpose ;  for  he  may  bring  his  action  for  the  completion  of  the 
security  by  a  legal  conveyance  from  his  debtor,  who  will  not  be 
allowed  to  plead  the  Statute  of  Frauds ;  or  if  the  debtor  become 
bankrupt,  the  creditor  may  present  the  usual  petition  for  payment 
of  his  debt  by  sale  of  the  estate,  and  to  be  allowed  to  prove  for  the 
>  deficiency,  if  any,  under  the  bankruptcy :  and  see  infra^  p.  43li 


Title  deeds 

foUowl^gal 

estate. 


Gift  of  tiUe 
deeds. 


(2.)  Deposit  whether  recognised  at  law, 

» 

An  equitable  mortgage  by  a  deposit  of  title  deeds  would  in  some 
cases  have  been  recognised  in  a  Court  of  law  even  before  the  Jud. 
Act ;  as  in  a  cafie  {c)  where  the  title  deeds  of  a  moiety  of  the  estate 
had  been  deposited  as  a  security  with  the  owner  of  the  other 
moiety,  who  had  received  all  the  rents  and  was  held  not  to  be 
accountable  to  the  assignees  in  bankruptcy  of  the  owner  of  the 
other  moiety.  But  seem  where  the  question  was  purely  a  legal 
one :  thus,  in  a  case  of  trover  {cC)  for  the  recovery  of  the  title  deeds 
by  the  owner  of  the  estate,  the  claim  of  a  depositee  of  the  title 
deeds  was  not  admitted. 

But  although  as  a  general  rule  the  title  deeds  follow  the  legal 
estate  (&),  a  tenant  in  fee  simple  may  give  or  grant  away  the  deeds 
of  his  land,  and  the  heir  would  have  no  remedy  (/).  Similarly  an 
obligation  or  policy  of  insurance  may  be  given  away  without  an 
assignment,  and  trover  would  not  lie  for  the  document  by  the 
owner  of  the  money  secured  [g).  If,  after  such  a  gift,  a  legal 
mortgage  or  assignment  were  made  of  the  land  or  debt,  the  mort- 
gagee or  assignee  would  have  a  difficulty  in  recovering  the  docu- 
ments of  title  {h). 


[b)  Exp,  Wright,  19  Ves.  258. 

{c)  iSumpUr  v.  Cooper,  2  B.  &  Ad. 
223.  And  see  Garry  v.  Sharratt,  10  B. 
&  Cr.  717.  And  Doe  v.  Alsop,  5  B.  & 
Aid.  142. 

(d)  Harrington  v.  Price,  3  B.  &  Ad. 
170 ;  Hooper  v.  Jtamsbottom,  6  Tannt. 
12.  And  see  Goode  y.  Burton,  1  Exc. 
189;  16L.  J.  Exc.  309. 

{e)  Smith  V.   Chichester,  2  Dr.  &  "W. 


393,  and  inf.  p.  926. 

(/)  Shep.  T.  by  Brest.  241,  8th  ed. 

(g)  Barton  ▼.  Gainer,  4  Jur.  N.  S. 
716  ;  3  H.  &  N.  387  ;  27  L.  J.  Exc.  390  ; 
Butnmens  v.  Hare,  1  Ex.  D.  169 ;  IHmmer 
T.  J)anby,  26  L.  J.  Oh.  424,  V.  0. 
Ejndersley. 

(h)  lb.  ;  but  see  Searle  v.  Law,  15 
Sim.  95 ;  and  Fiah.  Mtg.  309,  ed.  3, 
299,  ed.  4. 


Sbct.  3.        AGREEMENT  NOT  VOID  UNDER  STAT.  OF  FRAUDS.  34I 

(3.)  Agreement  not  void  under  the  Statute  of  Frauds. 

A  verbal  agreement  for  a  deposit,  not  accompanied  by  an  actual  Verbal  arree- 
deposit  ia  void  under  the  Statute  of  Frauds  (i) ;  as  also  is  a  verbal  deposit, 
agreement  that  a  simple  contract  debt  shall  be  tacked  to  a  legal 
mortgage  (A:). 

Previously  to  the  establishment  of  the  doctrine  of  equitable  How  far  the 
mortgage  by  deposit  of  title  deeds,  it  was  held  that  the  mere  depodta^ 
possession  of  the  title  deeds  of  an  estate  gave  the  holder  no  ^tate^*  *^^ 
interest  in  the  estate  itself,  except  collaterally,  as  in  the  instance 
put  by  Lord  Eldon  (/);  that  is,  if  the  owner  of  the  lands  could  not 
part  with  the  estate  without  the  deeds,  he  should  not  have  them 
without  paying  the  debt  due  from  him  to  the  holder,  so  that  the 
possession  of  the  deeds  gave  no  direct  interest  in  the  estate,  but 
gave  to  the  creditor  an  interest  arising  out  of  the  power  of  embar- 
rassing the  property  in  the  sale  (w).  And  it  was  considered  that 
to  give  the  creditor  a  charge  on  the  land  without  an  agreement  in 
writing  would  be  in  direct  contravention  to  the  Statute  of  Frauds. 
Lord  Eldon,  indeed,  is  reported  to  have  used  expressions  denoting 
his  opinion,  that  the  judicial  decisions  establishing  this  doctrine 
approach  to  a  virtual  repeal  of  the  statute,  for  he  is  reported  to 
have  said,  when  pressed  to  a  further  extension  of  the  doctrine,  that 
the  statute  must  not  be  repealed  by  him  farther  than  it  had  been 
hitherto  repealed  by  his  predecessors,  to  whose  authority  he  sub- 
mitted (n) ;  language  which  must  be  construed  as  denoting  his 
lordship's  strong  disapprobation  of  that  which  he  admitted  must 
be  considered  as  settled  law  (0).  How  far  its  existence  in  deterio- 
ration of  the  public  revenue,  by  diminishing  the  amount  of  stamp 
duties,  is  of  sufficient  importance  to  attract  the  notice  of  the  legis- 
lature, remains  to  be  seen.  Lord  Eldon  repeatedly  expressed  his 
surprise  that  the  doctrine  was  ever  admitted,  and  a  determination 
has  been  shown  not  to  extend  it  beyond  its  present  limits  (k). 

The  first  decision  in  favour  of  this  doctrine  was  made  by  L.  0. 
Thurlow  in  Russell  v.  Russell  (^),  and  was  followed  by  him  in  other 

{i)  Sxp.  Sooper,    1    Mer.    7;    Exp,  { I)  JSxp.JThitbready  19  VeB.  211,  And 

Q»mbe,  4  Mad.  249.    See  Meux  t.  Smith,  see  £zp.  Xensinffton,  2  V.  &  B.  83. 

11  Sim.  410 ;  Tebb  v.  Sodge,  6  L.  R.  C.  (m)  See  :Eead  v.  Egerton,  3  P.  Wmfl. 

P.  73 ;  Exp,  £erry,  3  M.  D.  &  De  O.  279. 

262 ;  Exp,  SdUifaXf  2  ib,  644.  («)  Exp,  Whitbread,  sup, 

(k)  Exp,  Sooper,  tup,  (0)  Exp,  KehtingUmy  tup, 

{q)  1  Bro.  C.  0.  269. 
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For  what 
debt. 


Origin  of 
po8fl6i6ion. 


cases  (r).  These  decisions  are  the  foundation  of  the  doctrine  of 
I  equitable  mortgage  by  deposit  of  title  deeds,  a  species  of  seooiity 
which,  however  much  it  has  excited  the  disapprobation  of  succeed- 
ing judges  («),  has  now  become  of  daily  pr£U)tice. 

An  order  written,  but  not  signed,  by  a  debtor  to  his  bankers,  who 
had  his  title  deeds  on  deposit,  to  hold  them  for  the  creditor  to  whom, 
he  gave  the  order,  constitutes  an  equitable  mortgage  (t). 

The  deposit  will  create  an  equitable  mortgage  for  the  debt  then 
due,  although  there  be  not  one  word  spoken  at  the  time  (u).  But 
if  the  deposit  is  made  for  the  purpose  of  gaining  credit,  it  will  not 
coyer  moneys  previously  advanced  and  then  due  (^),  unless  an 
intention  to  cover  them  should  appear  from  the  circumstances  (y). 

In  one  case  it  was  said  that  a  mere  deposit  of  deeds  without  a 
memorandum,  would,  as  against  strangers^  create  an  equitable  mort- 
gage only  when  the  possession  of  the  title  deeds  could  be  accounted 
for  in  no  other  way,  or  the  holder  was  a  stranger  to  the  title  and 
the  lands  {z) ;  and  where  the  deposit  is  made  for  securing  a  sum  to 
the  trustees  of  a  voluntary  settlement  the  intention  must  be  clearly 
shewn  (a).  Where  the  origin  of  the  possession  of  the  title  deeds 
by  a  bond  creditor  was  not  explained,  it  was  held  not  to  be  a 
deposit  (6).  A  presumption  in  favour  of  the  deposit  arises  from 
the  fact  of  the  mere  possession  of  the  deeds,  and  the  onus  falls  on 
the  owner  to  rebut  that  presumption  {c) . 

W.,  holding  title  deeds  to  secure  a  debt  due  by  N.,  receives  a 
letter  from  N.  directing  him  out  of  the  sale  of  the  property  to  pay 
himself  and  a  debt  due  from  N.  to  S.,  whose  solicitor  W.  was. 
W.,  on  payment  of  his  debts,  delivers  the  deeds  to  N.  Semb,^  W. 
is  liable  to  S.  for  any  loss  he  may  sustain  (d) ;  and  semh.y  the 
deposit  to  W.  would  not  extend  to  S.  {d). 


(r)  Featherstone  v.  Fenwick;  Rurford 
▼.  Carpenter ;  1  Bro.  0.  C.  270,  note. 

(«)  Fxp.  Eaigh,  11  Ves.  403;  Norris 
T.  Wilkineon,  nib,  192;  Exp.  Whilbread, 
19  Ve8.  211  ;  Exp.  Hooper,  1  Mer.  7. 

(0  Daw  T.  Terrell,  33  Beav.  218. 

(m)  Exp.  Mountfort,  14  Ves.  606  ;  Exp. 
Zanfftton,  17  ib.  230 ;  Exp.  Kensington, 

2  V.  &  B.  83. 

{x)  Mount/art  v.  Scott,  T.  &  R.  274 ; 

3  Mad.  34. 


(y)  Exp.  Farley,  1  M.  D.  &De  G.  688 ; 
Exp.  Smith,  2  i^.  687. 

{z)  Bozon  y.  Williams,  3  Y.  &  J.  152. 

{a)  James  v.  Bydder,  4  Bear.  600. 

\b)  Exp.  Jones,  3  M.  &  A.  162 ; 
Williams  v.  Medlicott,  6  Pri.  496  ;  Chap- 
man  y.  C.  13  Beav.  308 ;  16  Jnr.  266, 
but  quare  this  caae.  See  Burgess  t. 
Moxon,  2  Jur.  N.  S.  1059,  V.  O.  Stuart ; 
and  Dixon  t.  Muekleston,  8  Ch.  156. 

(e)  Burgess  y.  Moxon,  sup. 

(<Q  Attwood  y. ,  5  Bubb.  149. 
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(4.)  Deposit  diverso  intuitu. 

The  deposit  must  be  made  with  the  view  and  intent  of  an  imme- 
diate seourity,  and  not  diverso  intuitu  ;  and  in  a  case  {e)  where  the 
deeds  were  delivered  only  for  the  purpose  of  preparing  a  mortgage 
security,  which  was  accordingly  prepared,  but  the  execution  of  it 
was  prevented  by  death,  it  was  held  that  the  delivery  of  the  deeds 
did  not  create  a  specific  lien  on  the  land.  But  where  the  deeds 
were  delivered  with  a  view  to  a  mortgage  to  secure  an  antecedent 
debt,  it  was  held  to  be  an  equitable  mortgage  in  the  meanwhile  (/). 

The  doctrine  in  Norris  v.  Wilkinson  {e)  appears,  however,  to  be 
contrary  to  a  case  which  was  not  reported  at  the  time  when  it  was 
decided  (A),  and  to  be  also  in  opposition  to  a  decision  in  bankruptcy 
made  by  Lord  Eldon  himself  (i).  And  an  agreement  to  give  a 
mortgage,  accompanied  by  the  delivery  of  the  title  deeds  for  the 
purpose  of  having  the  agreement  carried  into  effect,  constitutes  an 
equitable  mortgage  {k) ;  the  same  doctrine  was  held  in  the  Exc.  (/). 

The  charge  is  restricted  to  the  special  purpose  in  the  letter  cu>-  Speoial 
companying  the  deposit  (w),  and  the  conditions  therein  must  be  P™^P^^* 
complied  with  (n). 

In  a  case  before  Lord  Eldon  (o),  he  decided  that  where  lease- 
holds had  been  assigned  by  way  of  mortgage  for  securing  400/.,  the 
mortgagee  could  not  tack  a  simple  contract  debt  on  a  parol  agree- 
ment, because  the  contract,  under  which  he  held,  was  a  contract 
for  conveyance  only,  and  not  for  deposit. 


(6.)  Future  advances. 

The  deposit  may  be  a  security  as  well  for  debts  actuatty  due^  as 
s\ao  for  future  adbanceSy  if  made  out  by  evidence  or  oath  uncon- 
tradicted. Of  this,  a  doubt  seems  to  have  been  entertained  in  Norris 
V.  Wilkinson  (e) ;  but  in  a  subsequent  case  {q)  it  was  held  that  the 

(tf)  Norru  y.  WUkinaon,  12  Yes.  192.  (/)  Keys  y.  Wiliiamt,  3  Y.  &  C.  56. 

(/)  SulJIn  y.  Dunne,  11  Ir.  Ch.  198,  B.  (m)  Wplde  y.  Radford,  9  Jnr.  K.  S. 

And  see  Lloffd  y.  Atitcaod,  8  Be  G.  &  J.  1169,  Y.  C.  Eindenlej ;  Exp,  Robinwn, 

614  ;  8  Jot.  N.  S.  1323,  L.  J. ;  Edffs  y.  1  B.  &  C.  119  ;  Burton  y.  Gray,  8  Gh. 

WwthingUm,  1  Ck)Z,  211 ;  Exp,  Brue$,  1  932. 

Boee,  874.  («)  Burton  v.  Gray,  aup. 

(h)  Edge  y.  Worthington,  eup.  (o)  Exp,  Hooper,  aup, 

(t)  Exp,  Bruce,  tup,  {q)  Exp,  LangeUm,  eup.    And  see  Exp. 

\k)  BoeJUeg  r,3an(ock^  I  Boas.  141.  Mountfort,  eup. 


344 


EQUITABLE  MORTGAGE  BY  DEPOSIT  OF  TITLE  DEEDS.        C5hap.  31 


deposit  coveied  the  future  advanoee  (r) ;  and  generally  a  verbal 
agreement  to  make  a  subsequent  advanoe  on  a  deposit  of  deeds 
abreadj  made  for  another  purpose,  is  sufficient  to  oonstitute  an 
equitable  mortgage  as  to  the  subsequent  advance  («). 

Where  a  deposit  had  been  made  to  secure  an  usurious  loan  before 
17  &  18  Vict.  c.  90,  a  verbal  agreement,  subsequent  to  the  statute, 
for  a  legal  mortgage  for  the  same  loan,  was  held  valid  without  a 
return  and  fresh  deposit  {t). 

Where  a  mortgage  by  deposit  was  made  to  secure  the  debtor's 
account  until  such  account  should  not  exceed  100/.,  and  the  debtor 
died  indebted  to  the  mortgagee  beyond  that  sum,  it  was  held  that 
the  deposit  was  a  security  for  the  whole  sumj  and  not  merely  for  the 
excess  above  the  100/.  (w). 


Menunnndtuii 
not  oom- 
inunicated. 


Deposit  for 
debt  of 
another  per- 
son. 


(6.)  To  tchom  deposit  may  be  made. 

The  deposit  may  be  made  either  to  the  creditor  himself  or  to 
some  third  person  over  whom  the  depositor  has  no  control  (a?).  But 
it  will  not  be  eflfectual  if  made  to  the  wife  of  the  depositor,  nor 
d  fortiori  if  permitted  to  be  retained  by  the  debtor,  even  if  he 
should  deliver  a  memorandum  to  that  effect  into  the  hands  of  the 
creditor  (y). 

And  a  written  memorandinn  enclosing  the  bonds  kept  by  the 
debtor,  and  not  commimicated  to  the  creditor,  is  not  sufficient,  at 
all  events  against  the  trustee  in  bankruptcy  (z),  although  it  may 
amount  to  a  declaration  of  trust  {a). 

But  where  the  memorandum  and  documents  were  in  the  posses- 
sion of  the  debtor,  a  secretary  to  a  company  the  creditor,  the 
deposit  was  established  (J). 

The  equitable  deposit  in  the  hands  of  one  person  will  not  be 
extended  to  an  advance  made  by  another  person,  unless  the  person 
holding  the  deeds  is  a  mere  trustee  and  has  made  no  advance  (c). 


(r)  And  see  ^xp.  Hooper,  19Ve8.  211 ; 
and  Shepherd  v.  Titley,  2  Atk.  348. 

(»)  Exp,  Kensington,  2  Ves.  &  B.  79 ; 
Exp.  Whitbread,  19  Ves.  209;  Exp. 
Lloyd,  1  Gl.  &  J.  389 ;  Exp,  Xetlleship, 
2  M.  D.  &  De  G.  124  ;  Ede  y.  Knowles, 
2  Y.  &  C.  C.  C.  178  ;  Exp.  Sanders,  3  L. 
J.  N.  S.  Bky.  92  ;  Exp.  Marsh,  2  Rose, 
239  ;  Exp.  Smith,  2  M.  D.  &  DeG.  318. 

(t)  James  v.  Eiee,  6  De  G.  M.  &  G. 
461 ;  18  Jur.  818;  Kay,  231. 

(u)  Ashton  y.  Dalton,  2  Coll.  666  ;  10 


Jur.  451. 

{x)  Lloyd  y.  Attwood,  3  De  G.  &  J.  614. 

(y)  Exp.  Coming,  9  Ves.  116. 

(«)  JFiUon  y.  Balfour,  2  Gamp.  679. 
And  see  Exp.  Combe,  9  Ves.  117  ;  Adams 
y.  Claxton,  6  ib.  226;  and  see  inf. 
p.  476. 

(a)  Eankhead's  Tr.2K.  &  J.  660. 

{b)  Ferris  v.  MuUins,  2  Sm.  &  G.  278 ; 
18  Jur.  718. 

{e)  Exp.  JFhithrMdy  19  Ves.  212 ;  1 
Bose,299;  Ss^.Cfro9t/eld,^Jx.'E(i.Ii.Q7. 
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Although  there  he  an  imstomped  agreement  hetween  the  parties,  P^l 
which  is  inadmissible  as  evidence,  yet  other  parol  evidence  may 
be  adduced  to  establish  the  equitable  mortgage  (<f),  and  written 
documents  do  not  preclude  the  admission  of   parol  evidence  in 
aid  (e). 

(7.)  Purchase  or  mortgage  with  notice  of  deposit. 

An  equitable  mortgagee  by  deposit  of  title  deeds  will  have  pre- 
ference over  a  subsequent  purchaser  or  mortgagee  of  the  legal 
estate,  with  notice  of  the  charge  by  deposit  (/).  And  notice  will 
be  implied  from  the  nature  of  the  transaction,  as  if  the  subsequent 
purchaser  or  mortgagee  was  informed  that  the  creditor  was  in  pos- 
session of  the  title  deeds,  and  neglected  to  make  inquiry  for  what 
purpose  he  held  them,  which  is  crassa  negligentia  (g). 

(8.)  Solicitor  and  other  cases. 

This  will  not  apply  where  the  equitable  mortgagee  is  the  solicitor  Solicitor, 
of  the  depositor,  because  it  is  in  the  usual  course  of  affairs  that  the 
solicitor  should  hold  his  client's  deeds  (A)  ;  and  it  is  the  duty  of 
the  party  in  such  a  case  to  give  notice  of  his  lien  to  all  persons  in 
the  visible  ownership  of  the  estate  (A). 

If  a  bond  fide  deposit  be  made,  and  the  debtor  afterwards  and  in  i 
immediate  contemplation  of  bankruptcy,  execute  a  conveyance  of  i 
the  legal  estate  to  the  creditor  in  completion  of  the  mortgage,  it  is  : 
a  good  legal  title,  and  will  be  protected  by  the  equitable  title  ', 
previously  obtained  (t).      And  without  such  conveyance  the  de- 
positee was  entitled,  even  at  law,  to  the   rents,  as  against  the 
assignees  in  bankruptcy  of  the  depositor,  since  such  assignees  only 
took  what  the  bankrupt  or  insolvent  was  entitled  to  at  law  and  in 
equity  (k).    Where  a  landlord  advanced  a  part  of  the  purchase- 
money  on  the  sale  of  a  sub-lease  by  his  lessee,  and  the  sub-lease 
was  immediately  on  its  execution  deposited  with  the  landlord,  he 
was  held  to  have  a  lien  by  virtue   of  the   deposit  against  the 
assignees  of  the  sub-lessee,  though  he  was  at  the  time  an  uncerti- 

{d)  Siem  v.  Mill,  13  Ves.  114.  (A)  £ozon  v.  JFilliamt,  3  Yo.  &  J.  150. 

{e)  Ede  t.  KnowUs,  2  Y.  &  G.  0.  C.  And  see  Lloyd  v.  AUtoood,  3  De  G.  &  J. 

172  ;  see  inf,  p.  433.  651 ;  5  Jur.  N.  S.  1322. 

(/)  Jones  V.  JFillianUy  24  Beav.  27  ;  (t)  Per  Lord  Eldon  in  ffiern  t.  Mill, 

3  Jar.  K.  S.  1066,  B. ;  Zeiffh  y.  Lloyd,  tup, 

35  Bear.  465.  (k)  Garry  ^.  SharraU,  10  B.  &  Or.  716 ; 

(^)  Si^m   y.    M\U,    ntp,  ;    see   iftf,  Sumpter  y.  Cooper,  2  B.  &  Ad.  223. 
pp.  S49-51,  930. 
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Stat  27  Eliz. 
o.  4. 

Stat.  18  Eliz. 
o.  6. 


Volontaiy 
bond. 


Extenaion  of 
pnrpooe. 


On  what 
property. 


ficated  bankmpty  on  the  ground  that  the  sub-lease  and  depodt 
were  sunnlianeons  transactionfl  (m). 

An  equitable  mortgagee  bj  deposit  is  a  pmohaser  within  27  Eliz. 
c.  4y  80  as  to  avoid  a  prior  yoluntaiy  settlement  (n). 

8o  he  may  as  a  creditor,  under  13  EUz.  o.  5,  avoid  such  a  settle- 
ment in  a  suit  properly  framed,  if  he  was  a  creditor  at  the  time  of 
the  settlement  (o).  In  Lister  v.  Turner  (n),  a  question  was  raised 
whether,  in  order  to  take  advantage  of  13  EHz.  c.  5,  the  equitable 
mortgagee  must  first  obtain  a  judgment  at  law  for  his  debt,  and 
whether  if  so  he  was  excused  from  so  doing  by  the  bankruptcy  of 
the  mortgagor.    But  the  point  was  not  decided  ( p). 

An  equitable  mortgage  for  securing  a  voluntary  bond  debt  is 
good  against  a  subsequent  bankruptcy,  unless  there  be  fraud  or 
insolvency  at  the  time  {q). 

In  the  case  of  an  eviction  of  a  lessee  for  non-payment  of  rent 
under  the  Ejectment  Statutes  of  Ireland,  an  equitable  mortgagee 
of  the  lease  has  clearly  a  right  to  redeem  under  11  Anne,  c.  2 
(Ireland) ;  and  the  Court  has  jurisdiction  to  throw  the  costs  upon 
the  landlord,  contrary  to  the  ordinary  rule,  if  it  sees  fit  (r). 

When  the  deposit  is  made  for  a  particular  purpose,  that  purpose 
may  be  enlarged  by  a  subsequent  agreement,  without  an  actual 
re-delivery ;  as  when  deeds  are  deposited  to  secure  advances  by  a 
banking  firm,  the  deposit  may  be  extended  to  secure  advances  made 
by  the  bank  after  a  change  of  partners  («).  There  is  a  constructive 
redeposit  with  each  successive  firm  {t). 

A  deposit  of  title  deeds  creates  an  equitable  mortgage  on  all  the 
property  comprised  in  them,  and  all  the  interest  of  the  mortgagor 
therein,  unless  the  contrary  intention  be  clearly  shewn  (ti). 

An  inference  of  intention  may  be  drawn,  that  part  only  of  the 
property  comprised  in  the  deposited  deeds  should  be  subject  to  the 
security  (;r),  as  where  the  memorandum  specified  that  part  only ; 


(m)  Meuz  ▼.  Smith,  11  Sim.  410. 

(«)  Litter  v.  Turner,  5  Ha.  281 ;  Ede 
V.  Knowlea,  2  Y.  &  0.  C.  0. 172;  Kerriaon 
V.  Dorrien,  9  Bing.  76. 

(p)  Lister  v.  Turner,  sup.  ;  Sde  v. 
Knowles,  sup. 

(p)  See  inf.  p.  686. 

{q)  Meggison  v.  F^tcr,  2  Y.  &  0. 0. 0. 
336. 

(r)  Girahty  v.  MaUme,  1  H.  L.  81 ; 
aiBiming  3  Dr.  &  W.  289. 


(a)  JExp.  Kensington,  2  Yes.  &  B.  79 ; 
Ede  ▼.  Knou?l4s,  sup. 

it)  Exp.  Oakes,  2  M.  D.  &  De  G.  234 ; 
Smith  Y.  Gge,  ib.  314. 

(m)  Ashtan  v.  Dalton,  2  Coll.  666 ;  10 
Jur.  461 ;  Exp.  Bisdee,  1  M.D.  &  De  O. 
833. 

(«)  JTglde  ▼.  Ead/ord,  9  Jur.  N.  S. 
1169  ;  12  W.  B.  38,  V.  O.  Kinderriey  ; 
Exp.  Sobinsan,  I  D.  &  G.  119 ;  E^- 
Leathes,  8  ih.  112 ;  Exp.  Se^theoate,  2  K. 
D.  &  De  a.  711. 
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but  other  written  eyidence  may  be  looked  at  to  show  the  measure 
of  the  security  (y). 

Where  the  debtor  who  has  deposited  deeds  with  his  creditor 
abstracts  them,  the  creditor  has  a  lien  on  all  the  deeds  of  the 
debtor  (2). 

Property  not  included  in  the  documents  deposited,  will  not  be  Property  not 
included  against  strangers,  merely  from  a  false  statement  of  the  ^^^    "^ 
mortgagor  that  it  was  included  (a).     If  the  memorandum  refer  to 
deeds  not  deposited,  and  other  deeds  are  deposited,  the  security  will 
attach  to  those  actually  deposited  {b). 


(9.)  Deposit  of  part  of  the  deeda. 

In  order  to  constitute  the  equitable  mortgage  by  deposit,  there 
need  not  be  a  delivery  of  all  the  title  deeds  (c).  In  Exp.  Wetherell  (df), 
the  question  was,  what  was  the  effect  of  the  delivery  of  the  title 
deeds  to  one  moiety  only  of  the  estate,  the  title  deeds  of  the  other 
moiety  being  retained  by  the  debtor  and  passing  into  the  possession 
of  his  assignees,  the  mortgagees  having  imderstood  that  the  deeds 
delivered  to  them  related  to  the  entirety.  The  L.  0.  thought  that, 
under  the  circumstances  of  that  case,  there  was  sufficient  evidence 
in  writing  (and  on  this  he  grounded  his  decision)  that  there  should 
be  a  mortgage  of  the  entirety,  and,  consequently,  he  did  not  deter- 
mine, to  use  his  own  words,  "  whether  that  would  not  be  taken  to 
be  a  sufficient  deposit,  which  could  be  taken,  upon  looking  at  the 
instruments,  to  amoimt  to  evidence,  that  the  estate  was  meant  to  be 
a  security." 

The  equitable  mortgagee  by  deposit  of  part  of  the  deeds  was  held 
entitled,  where  the  rest  of  the  deeds  remained  in  the  possession  of 
depositor's  solicitors  (e) ;  and  the  deposit  was  supported,  though  the 
absent  deed  was  the  conveyance  (/) ;  and  where  evidence  in  writing 
existed  that  the  security  was  intended  upon  the  whole  {g).     The 


(y)  Bxp,  Qlyny  1  M.  D.  &  De  Q.  29 ;  (rf)  11  Ves.  393. 

Exp.  Hunt,  ib.  139.  {e)  Exp.  Chippendale,  2  M.  &  Ay.  299. 

(z)  Maatm  v.  Morhy,  34  Bear.  475  ;  II  See  Aihton  v.  LalUm,  2  Coll.  666 ;  10 

Jnr.  N.  S.  459.  Jup.  461. 

(a)  JoM»  T.  mUiamt,  24  Beav.  47  ;  3  (/)  MobsrU  v.  Croft,  24  Bear.  223  ;  3 

Jar.  N.  S.  1066.  Jur.  N.  S.  1069 ;  affirmed,  2  De  G.  &  J. 

(>)  Exp.  Howell,  6  Jut.  490.  1.    See  Thorp  v.  Eoldsworth,  7  Eq.  147, 

(e)  Exp.  Fear^e,  1  Buck.  525 ;   Esp.  V.  0.  Giffazd. 

Arhwright,  8  H.  D.  &  De  G.  129.    But  (^)  Exp.  Fott,  7  Jnr.  169,  Ct.  of  Be- 

see  Laean  v.  AUm,  3  Dzew.  679  ;  26  L.  snow. 
J.  Ch.  is ;  Janes  r.  WilUanu,  ntp. 
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deposit  by  a  landlord  of  a  lease  to  a  creditor  as  a  secorityy  was  held 
equiyalent  to  an  equitable  mortgage  of  the  fee  (h) ;  and  if  part  of 
the  title  deeds  be  deposited  with  one  creditor  and  part  with  another, 
each  depositee  may  have  a  good  secnritj  (t ),  unless  there  be  evidenoe 
of  a  contrary  intention  {k). 


1 


(10.)  Copif holds  and  other  matters, 

Copjholdi.  An  equitable  lien  on  copyholds  will  be  created  by  a  deposit  of  a 

copy  of  Court  roll  (/).  And  therefore  on  a  sale  of  copyholds  it  is 
not  sufficient  for  the  purchaser's  security  that  he  should  search  the 
Ciourt  rolls  for  incumbrances.  He  ought  to  require  an  abstract  of 
the  vendor's  title,  and  the  production  of  the  copy  of  his  admission 
to  the  copyhold  tenement  (m). 

Memoraiidiim  It  would  seem  that  if  there  be  a  written  instrmnent  stating  the 
terms  on  which  a  deposit  is  made,  an  inference  contrary  to  it, 
founded  on  affidavit  alone,  will  not  be  admitted.  Such  at  least 
appears  to  be  the  principle  on  which  the  case  of  Exp.  Combe  was 
decided  («). 

So  a  memorandimi,  containing  no  enumeration  of  slaves  according 
to  59  Geo.  m.  c.  120,  controlled  the  inference  derived  from  the 
deposit  of  the  title  deeds  of  the  estates  to  which  those  slaves  were 
attached  and  scheduled  (o) ;  and  generally  there  is  no  charge  ex- 
cept to  the  extent  of  the  written  memorandum  (p).  If  a  memo- 
randum exist,  actual  deposit  is  not  necessary  (^),  nor  even  execution 
of  the  deeds  (r). 

Heoeipt  for  An  equitable  mortgage  may  be  created  by  the  deposit  of  a  receipt 

^rae^"  for  purchase  money,  containing  the  terms  of  the  agreement  for  sale, 
if  there  be  no  title  deeds  or  conveyance  in  the  depositor's  posses- 
sion («) ;  but  not  by  a  deposit  of  an  attested  copy  of  a  deed  (t). 

Beneficial  The  deposit  will  affect  only  the  beneficial  interest  of  the  debtor, 

interest  of 

debtor  bound.        ^^^  Biehards  y.  Borrett,  3  Esp.  102.  [p)  Shaw  v.  Foster,  6  L.  R.  H.  L. 

(•)  Boberts  v.   Croft,   24   Beav.   223,  321,  341. 

a£Bnned  2  De  G.  &  J.  1.  {g)  Sheffield  y.  Union  Bk.  Co,  13  L.  T. 

(k)  Exp,  Fearse,  1  Back.  626.  N.  S.  477,  Winslow,  Com. ;  Exp,  Leathet, 

{I)  Exp,  Warner,  19  Ves.  202;  1  Boee,  3  D.  &  0.  112 ;  Exp,  Beathcoate,  2 M.  D. 

286.  &  De  O.  711. 

(m)  Whitbread  v.  Jordan,   1  Y.  &  0.  (r)  Exp.  Orrett,  3  M.  &  A.  163 ;  Exp, 

Ezc.  303.  Smith,  2  M.  D.  &  De  G.  587 ;  11  L.  J. 

(fi)  17  Yes.  369.    And  see  Exp.  Ken-  Bk.  16. 

eington,  2  Yes.  &  B.  83  ;  Ede  y.  Knowlea,  (#)  Goodwin  y.  Waghom^  4  L.  J.  N.  S. 

2  Y.  &  0.  0.  C.  172.  Ch.  172,  M.  R. 

(0)  E^.  Borrodaile,  2  M.  &  A.  398.  (t)  Exp.  Broadhent,  1  M.  ft  A.  636 ;  4 

D.  &  G.  8. 
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but  will  include  accretions  to,  or  substitutions  for,  the  property- 
affected  {u). 

If  the  title  deeds  of  the  house  engaged  in  trade  are  deposited  to  Gk)odwm. 
secure  a  debt,  and  the  premises  are  sold  together  with  the  goodwill 
of  the  business,  the  equitable  mortgagee  will  be  entitled  to  the 
whole  of  the  purchase-money  (a?), 

(11.)  Remiced  lease^  8fc. 

A  renewed  lease  is  subject  to  the  same  equitable  mortgage  that 
affected  the  former  lease  {y)y  exactly  as  in  the  case  of  a  legal  mort- 
gage. 

Where  an  equitable  mortgagee  parts  with  the  deeds  in  order  to 
let  in  an  annuity,  and  merely  takes  a  personal  undertaking  by  a 
third  person  to  pay  the  annuity  if  default  should  be  made  by  the 
grantor,  if  such  default  is  made,  the  mortgagee  cannot  sue  in  equity 
for  an  indemnity  (s). 

An  equitable  mortgagee  may  himself  create  an  equitable  mort-  Deposit  by 
gage,  by  depositing  the  deeds  with  a  third  person,  although  he  does  mortgagee, 
not  deliver  oyer  the  memorandum  (a). 

(12.)  In  bankruptcy. 

For  the  mode  of  realising  a  security  by  deposit  of  title  deeds, 
see  inf.  p.  432 ;  and  for  the  effect  of  the  order  and  disposition 
clause,  see  inf.  p.  502. 

(13.)  Equitable  depositee  not  liable  to  covenants. 

It  was  formerly  supposed  to  be  the  doctrine  that  a  cestui  que  trust 
or  deposit€uy  of  a  lease  was  liable  for  the  rent  and  covenants  in  a 
suit  by  the  lessor  (b).  But  it  is  now  clear  that  a  depositary  of  a 
lease  is  not  answerable  for  the  rent  and  covenants  of  the  lease,  and 
the  landlord  cannot  compel  him  to  take,  or  the  mortgagor  to 
execute,  an  assignment,  even  if  the  depositary  has  been  in  posses- 
sion and  paid  rent  (c).    In  such  a  case,  though  not  liable  for  the 

iu)  Exp.  Bisdeey  1  M.  D.  &  De  G.  166 ;  1  Yes.  J.  235  ;  Jenkitu  t.  Fortman, 

333  ;  Ea!p.  Farley^  ib.  683.  1  Keen,  436 ;  Fliffht  y.  Fentley,  7  Sim. 

{x)  Chissum  ▼.  DewM,   6  Rubs.   29;  149.    And  see   Cbte  ▼.    JFilber/orce,   I 

-Kfc  V.  P.  3  Ch.  D.  42,  0.  A.  Beav.    112;    JFilwn  y.    Leonard,   3   ib. 

(y)  And  see  tup.  p.  127.  373;  Sanders  r.  Benton,  4  ib.  350. 

{z)  Brough  y.  Oddy,  Taml.  215.  (e)  Mooret  y.  Choat,  8  Sim.  508;  Moore 

(a)  Exp.  Smith,  tup.  y.  Greg,  2  De  Q.  &  Sm.  304 ;  12  Jur. 

ib)  CUtvering  y.   WettUy,  3  P.  Wms.  952;  2  Ph.  717;  Wdltert  y.  The  NoHhem 

402 ;  iMcat  y.  Commerford,  3  Bro.  C.  G.  Coal  Mining  Go.  5  De  Of.  "Mi,  &  Q.  629 ; 
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reat  and  ooveiiaiitfly  he  would  apparently  be  liable  in  reepeot  of  his 
tenanqy  {d). 

(14.)  Other  matters. 

When  an  agreement  for  a  lease  is  deposited  by  way  of  security, 
and  a  lease  is  afterwards  granted  to  the  depositor  upon  different 
terms,  it  seems  that  the  deposit  will  not  be  affected  so  far  as  regards 
the  particulars  to  which  the  deposit  extends  {e). 
Depodt  not         A  deposit  by  husband  and  wife  of  the  title  deeds  of  the  wife  was 
me&t.  held  not  to  operate  as  an  appointment  by  the  wife  under  a  settle- 

ment (/). 
Mortage  by       Where  a  lease  contained  a  covenant  on  the  part  of  the  lessee  not 
^3tttm)ta    j^  Yet^  or  otherwise  part  with  "the  said  messuage  or  this  present 
®^^Jf*         indenture  of  lease"  it  was  held  that  an  equitable  mortgage  by 
alumation.       deposit  of  the  lease  was  not  a  breach  of  the  covenant  (g) ;  and  upon 
a  petition  in  bankruptcy  by  the  equitable  mortgagee  by  deposit  (un- 
accompanied by  any  written  memorandum)  of  a  lease  granted  to 
the  bankrupt,  his  executors,  administrators,  and  permissive  assigns, 
the  usual  order  for  sale  was  made  (A). 

A  party  intending  to  rely  on  the  Statute  of  Frauds  must  plead 
the  same  (i). 

(15.)  Deposit  by  tenant  for  life. 

A  legal  tenant  for  life  of  freeholds  is  entitled  to  the  custody  of 
the  title  deeds,  and  the  Court  will  not  interfere  as  between  him  and 
the  remainderman,  except  where  there  is  danger  to  the  safety  of  the 
deeds  if  left  in  the  hands  of  the  tenant  for  life,  or  where  the  Court 
requires  the  deeds  for  the  purpose  of  carrying  out  trusts  relating  to 
the  property  (k).  In  consequence  of  this  custody,  the  tenant  for  life 
is  enabled  to  mortgage  the  land  or  deposit  the  title  deeds  as  appa- 
rent owner,  and  the  bond  fide  mortgagee  has  such  defence  as  a  plea 
of  purchase  for  value  without  notice  is  capable  of  affording  (/). 

Cktx  Y.  BUhopj  8  i^.  815 ;  3  Jur.  K.  8.  y.  Laming,  R.  Y.  &  M.  36. 

499.    See  Wright  v.  Pitt,  12  Eq.  408,  (A)  Exp,  Drake,  1  M.  D.  &  D.  639. 

V.  C.  Malins ;  Ifewry  S.  Co.  v.  Mass,  14  (i)  Ord.  XIX.  r.  16. 

Bear.  64  ;  16  Jur.  437.  {k)  Zeathes  t.  Z.  5  CSi.  D.  221,  Jesael, 

{d)  2  Dav.  Oonv.  671,  ed.  8.  M.  Jl.    And  Taylor  v.  Sparrow,  4  Gi£P. 

(#)  £xp.  Beid,  17  L.  JT.  Bktj.  19.  706,  in  whioh  Warrm  t.  RudaU,  1  JTo.  & 

(/)  Zeuthwait0  v.  CUarkwn,  2  T.  &  C.  H.  1,  and  Fffneent  y.  P.  8  Atk.  571,  are 

Ex.  372.  oommented  upon. 

iff)  Doe  y.  Hogg,  4  D.  &  R.  226;  Doe  (I)  WdUwyn  y,Lee,  9  Vea.  24. 
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(16.)  Generally. 

An  eqnitable  mortgage  of  land,  the  title  to  wUch  is  registered  Land 
under  the  Land  Eegistry  Act,  1862,  cannot  be  created  by  a  deposit  i^/^      ' 
of  title  deeds  {m) ;  but  a  deposit  of  the  land  certificate  has  the  same 
effect  for  the  purpose  of  creating  a  lien  upon  the  estate  and  interest 
of  the  depositor,  as  a  deposit  of  the  title  deeds  would  have  had 
before  the  passing  of  the  Act  (n). 

Uoder  the  Land  Transfer  Act,  1875,  subject  to  any  registered  LandTransfer 
estates,  charges,  or  rights,  the  deposit  of  the  land  certificate  in  the       ' 
case  of  freehold  land,  and  of  the  office  copy  of  the  registered  lease 
in  the  case  of  leasehold  land,  shall,  for  the  purpose  of  creating  a 
lien  on  the  land  to  which  such  certificate  or  lease  relates,  be  deemed 
equiyalent  to  a  deposit  of  the  title  deeds  of  the  land  {o). 

When  the  lex  loci  rei  siice  does  not  forbid,  and  the  parties  do  not  Conflict  of 
contract  with  reference  to  any  other  particular  law,  and  the  general 
law  of  the  place  is  English,  an  equitable  lien  will  be  created  upon 
land  by  a  deposit  of  title  deeds  (p). 

The  proof  of  the  relation  of  the  debt  to  the  deposit,  must  be  Proof  at 
supported  by  proper  eyidence  at  the  hearing  {q) ;  for  if  the  evidence  ®®™^fi^* 
is  not  sufficient,  there  will  be  no  inquiry  (r). 

(17.)   Whether  remedy  is  foreclosure  or  sale. 

Whether  independently  of  15  &  16  Vict.  c.  86,  s.  48,  the  proper  i 
remedy  in  case  of  an  equitable  mortgage  by  deposit  of  title  deeds  / 
was  foreclosure  (by  analogy  to  a  legal  mortgage)  or  sale  (by  analogy  ' 
to  a  mere  charge),  was  a  question  which  was  much  discussed  {s). 

Many  authorities  were  in  favour  of  foreclosure  on  the  ground  that 
the  creditor  had  a  right  to  call  for  the  legal  estate  {t). 

Many  authorities,  however,  were  in  favour  of  a  sale,  on  the 

(m)  25  &  26  Viot.  o.  53,  8.  63.  ed.  4  ;  1  Fish.  Ktg.  508,  ed.  3 ;  480, 

\n)  lb.  8.  73.  ed.  4. 

(0)  38  &  39  Viot.  0.  87,  8.  81.  {t)  Mahne  y.  Geraghty,  3  Dr.  &  W. 

(p)  Varden  t.  Luekpathy^  9  Ho.  I.  A.  239,  241,  246 ;   aiOimed  1  H.  L.  81 ; 

303.  Eohson  y.  MeUond^  2  Mo.  &  Bob.  342 ; 

(q)  Chapman  y.  C,  13  Beay.  308;  15  Siem  y.  Milly  13  Yes.  114;  Monkhtnue 

Jnr.  265.  y.   Corporation  of  Betford,  17  ih,  380 ; 

(r)  Eolden  y.  Eeam^  1  Beay.    456 ;  Cox  y.  Tools,  20  Beay.  145 ;  Meadm  y. 

SOM  y.  Fhilpol^  7  L.  J.  N.  S.  Gh.  237.  Sealey,  6  Ha.  620 ;  Underwood  y.  Joyce, 

(«}  2  Day.  Cony.  615,  ed.  8;    615,  7  Jur.  N.  S.  566;  Samhle  y.  WUeon,  5 
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ground  that  where  there  was  no  eqnitj  of  redemption  there  oonld 
be  no  foredosure,  and  that  there  was  a  mere  charge  (ti). 

In  practice,  eveiy  action  by  a  mortgagee  by  deposit  is  framed  in 
the  altematire  for  a  foreclosure  or  sale.  And  it  is  now  settled  that 
the  proper  remedy  is  foreclosure  (r) ;  and  that  whether  there  is  a 
written  memorandum  or  not  (x). 

Where  there  is  an  agreement  for  a  mortgage,  the  remedy  is 
foreclosure  (^).  Where  there  is  a  mere  charge  or  lien  the  remedy 
is  sale,  and  not  foreclosure  (s).  The  remedy  of  a  mortgagee  of  an 
equity  of  redemption  is  foreclosure  (a).  A  mortgagee  of  a  rever- 
'  sionary  interest  is  entitled  to  a  foreclosure,  and  not  a  sale  (6). 
See  the  Cony.  Act,  1881  (c),  which  extends  the  power  of  the  Court 
to  seU. 

When  there  is  a  deposit  of  title  deeds,  the  Court  treats  that  as 
an  agreement  to  execute  a  legal  mortgage,  and  therefore  as  carrying 
with  it  all  the  remedies  incident  to  such  a  mortgage  (d).  The  relief 
to  which  an  equitable  mortgagee  by  deposit  (accompanied  by  an 
agreement  to  execute  a  mortgage)  is  entitled,  is  either  sale,  or  fore- 
closure (e).  The  equitable  depositee  is  entitled  clearly  to  a  sale, 
where  the  memorandum  accompanying  the  deposit  provides  that  a 
formal  mortgage  shall  be  executed  tciih  a  power  o/sale  (/),  or  where 
{he  action  is  brought  against  the  representatives  of  the  deceased 
mortgagor  (^),  in  which  case  the  mortgagee,  as  to  any  balance  re- 
maining due  after  the  sale,  will  be  entitled  to  stand  in  the  place  of 


N.  R.  396 ;  Felo  t.  Hammond,  30  Beav. 
496,  611 ;  8  Jur.  N.  S.  660;  £xp.  Wise, 
Mont.  &  McA.  66 ;  Parker  v.  HomeJUld, 
2  My.  &  K.  419 ;  Redmayne  v.  Fortter, 
2  Eq.  467 ;  36  Beay.  629 ;  Brocklehursi 
T.  Jessop,  7  Sim.  438 ;  Thorpe  v.  Gart- 
side,  2  Y.  &  0.  Exc.  730 ;  Fxp.  Coombe, 
4  Mad.  249 ;  Jones  ▼.  Bailey,  17  Beav. 
682;  London  Monetary  Advance  Co.  v. 
Broum,  131^.  B.  490,  V.  C.  Kinderaley; 
Teaiman  v.  Beed,  36  L.  J.  Ch.  136,  V.  0. 
Malins  ;  Tylee  v.  Webb,  6  Beav.  662-7. 

(fi)  JPriee  v.  Carver,  3  My.  &  Cr.  161 ; 
Mellor  V.  Woods,  1  Keen,  16;  Meteal/e 
V.  Archbishop  of  York,  1  ib.  547,  667 ; 
SpHng  V.  Allen,  cited  2  My.  &  K.  422 ; 
Tipping  v.  Power,  1  Ha.  410;  Pain  v. 
Smith,  2  My.  &  K.  417  ;  Lewis  v.  John, 
1  C.  P.  Coop.  9  ;  Tuckley  v.  Thompson, 
I  Jo.  &  H.  126 ;  Lloyd  v.  Whittey,  17 
Jur.  764,  V.  C.  Wood;  Kennard  v. 
Futvoye,  2  Giff.  89 ;  Matthews  v.  Good- 
day,  8  Jur.  N.  S.  90 ;  10  W.  B.  148 ;  31 


L.  J.  Ch.  282,  V.  C.  Kindersley;  2 
Spence,  Eq.  Jur.  792  n. ;  SporU  v.  Whay- 
man,  20  Beav.  607. 

(r)  Pryee  v.  Bury,  2  Drew.  41 ;  affirmed 
18  Jur.  967 ;  16  Eq.  163  n.  L.  C.  &  L. 
J. ;  James  v.  /.  ib.  163,  L.  J.  James. 

(x)  Backhouse  v.  Charlton,  8  Ch,  D. 
444,  V.  C.  Malins. 

(jy)  Frail  v.  Flits,  16  Beav.  360,  3,  4 ; 
Moore  v.  Perry,  1  Jur.  N.  S.  126. 

{z)  Tetinant  v.  Trenchard,  4  Ch.  637, 642. 

(a)  Richards  v.  Cooper,  6  Beav.  304. 

(b)  Slade  V.  Biyy,  3  Ha.  36 ;  Wayne  y. 
Hanham,  9  ib,  62  ;  16  Jur.  606. 

(c)  Page  1081. 

\d)  Carters.  Wake,  8Ch.  D.  606,  606, 
Jessel,  M.  B. 

(«)  York  Union  Banking  Co,  v.  Artley^ 
11  t^.  206,  M.  B.;  Matthews  v.  Goodday, 
sup. ;  Set.  Dec.  p.  1043,  ed.  4. 

(/)  Lister  v.  Turner,  6  Ha.  281. 

{jg)  Broeklehurst  v.  Jessop,  sup,;  Connell 
V.  Eardie,  3  Y.  &  C.  682. 
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a  general  creditor  (A),  and  to  have  his  costs  of  suit  against  the 
representatives  (i).  So  a  sale  would  seem  to  be  the  proper  decree 
when  the  defendants  are  infants  (k). 

The  dismissal  of  an  action  for  redemption,  brought  by  a  mort- 
gagor under  an  equitable  mortgage  by  deposit,  does  not  amount  to 
foreclosure  (/). 

The  equitable  depositor  will,  as  in  the  common  case  of  mortgage 
security,  have  six  months  given  to  him  to  redeem  {m),  although 
from  the  nature  of  the  transaction  no  interest  is  payable  on  the 
principal  sum(n). 

For  form  of  foreclosure  decree  absolute  on  an  equitable  mortgage 
by  deposit  of  title  deeds,  see  {o). 


(18.)  Other  matters. 

Where  there  is  joint  possession  of  mortgagor  and  mortgagee,  the  Joint 
deposit  IS  vaud,  as  m  the  case  of  a  secretary  of  an  msurance  com- 
pany  depositing  his  policy  with  the  company  (p), 

A  tenant  in  common,  joining  in  a  deposit  without  intention  of  Tenant  in 

i_»    f        ^  .  ...  1  1  .i/\  common. 

bmding  his  moiety,  m  no  sense  makes  a  deposit  {q). 

A  memorandum  stating  the  object  of  the  deposit  does  not  require  Stamp. 
a  stamp  (r). 

Where  a  deposit  is  made  as  an  indemnity  to  a  surety,  he  is  not  Surety, 
entitled  to  a  legal  mortgage,  only  to  a  memorandum  stating  the 
purpose  of  the  deposit  (s). 

A  receiver  will  be  granted  under  an  equitable  deposit  (t).  Receiver, 

A  subsequent  verbal  agreement  is  binding  without  any  return 
and  deposit  (u),  though  the  first  deposit  was  usurious  (f^). 

In  the  case  of  loss  of  the  deeds,  verbal  evidence  is  sufficient  (y).    Lobs  of  deeds. 


(h)  BroeJclehunt  y.  Jeuap,  tup, 

(t)  Cormell  v.  Hardiey  sup. 

{k)  See  SehoUfield  y.  Eeafield,  7  Sim. 
669 ;  Priee  v.  Carver^  tup. 

(0  MarthaU  y.  Shrewibury,  10  Oh. 
250. 

(m)  Farker  y.  Mouujield,  tup,  ;  Thorpe 
y.  Qaritide,  tup.;  Carlon  y.  JFarloTf  8 
Beay.  526. 

(n)  Mellor  y.  Woodt,  tup. 

(o)  Leet  y.  FUhtr,   22  Oh.   D.   283, 

a  A. 

{p)  Ferrit  y.  MuUinty  2  Sm.  &  G. 
C. — ^VOL.  I. 


378 ;  18  Jur.  719. 

(q)  Burgett  y,  Moxon,  2  ib,  1069. 

(r)  Meek  y.  Baylist,  31  L.J.  Oh.  448, 
V.  C.  Stuart. 

(«)  Sporle  y.  TFhayman,  tup.  ;  24  L.  J. 
Oh.  789.    But  see  Ftyce  y.  Bury,  tup. 

(t)  Bodger  y.  B.ll  W.  R.  160,  V.  0. 
Eindersley. 

(«)  Jamet  y.  Bea,  2  V.  &  B.  79 ;  6  De 
a.  M.  &  G.  461 ;  18  Jur.  818,  L.  J., 
reyersing  Eay,  231. 

(y)  Batkett  y.  Skeel,  11  W.  R.  1019, 
V.  0.  Wood. 

A  A 
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An  executor  may  deposit  without  his  co-executor  joining  (a). 

If  there  ifi  an  assignment  of  the  property,  there  is  a  merger  of 
the  deposit  (a). 

Where  a  trustee  deposits  the  trust  deeds,  upon  which  the  trust  is 
apparent,  with  his  bankers,  the  trust  is  prior  to  the  lien  (b) ;  but 
the  cestuis  que  trust  are  preferred,  even  if  there  is  no  notice  (c). 

Where  judgment  by  default  has  been  taken  against  a  mortgagor- 
lessee  for  forfeiture,  the  equitable  depositee  of  the  lease  can  set 
aside  the  judgment  under  Ord.  XXVII.  r.  15,  and  defend  in  the 
name  of  the  lessee,  indemnifying  him  (d). 

Where  the  client  executed  a  deed  on  the  assurance  of  his  solicitor 
that  his  deposit  would  be  preferred,  he  was  nevertheless  postponed 
to  a  conveyance  to  trustees,  one  of  whom  was  the  solicitor,  and  the 
other  an  innocent  party  (e).  If  the  deeds  of  one  client  are  by  the 
act  of  a  solicitor  deposited  with  another  client  fraudulently,  the 
onus  falls  on  the  mortgagee  to  prove  that  the  solicitor  was  the 
agent  of  the  mortgagor  (/) ;  and  when  a  solicitor  permits  his  client 
to  deposit  deeds,  he  cannot  set  up  a  first  mortgage  of  which  he  was 
assignee  {ff). 

A  son  fraudulently  and  without  the  father's  knowledge  deposited 
in  1859  title  deeds  belonging  to  the  father  to  secure  an  advance; 
the  depositee  having  no  notice  of  the  fraud.  In  1882  the  father 
claimed  delivery  up  of  the  deeds.  The  depositee  refused  and 
pleaded  the  Statute  of  Limitations:  but  it  was  held  that  the  statute 
did  not  begin  to  run  until  the  refusal  (A). 

Where  the  legal  mortgage  deed  was  retained  by  the  first  mort- 
gagee after  payment,  and  a  subsequent  mortgage  made  to  a  third 
party,  and  subsequent  advances  by  the  first  mortgagee,  the  third 
party  was  held  entitled  to  a  re-conveyance  from  the  first  mortgagee, 
but  the  latter  was  held  entitled  to  retain  the  deed  (t). 


(«)  Shejfield  Union  Bk,  Co.  13  L.  T.  N. 
S.  477,  WiuBlow,  Com. 

(a)  Vaughan  v.  Vanderttegm,  2  Drew. 
289. 

{b)  WeUhman  v.  Covmtry  Union  Bk, 
8  W.  E.  729,  V.  0.  "Wood. 

(e)  Staekhouu  y.  Oountest  of  Jeraeg,  1 
Jo.  &  H.  721 ;  7  Jur.  N.  S.  369,  V.  C. 
Wood. 

(d)  Jaequet  ▼.  ffarriaon,  12  Q.  B.  D. 
166,  0.  A. ;  varying  »*.  136 ;  see  IT. 
London  Zand  Go,  ▼.  Jacques,  "W.  N.  1883 
—187,  V.  0.  Bacon. 

{e)  Smith  T.  Evana,  28  Bear.  69;  6 


Jur.  N.  S.  888.  And  see  VorUy  ▼. 
Cooks,  1  aifP.  230 ;  4  Jur.  N.  8. 8,  V.  0. 
Stuart. 

(/)  JTaU  V.  Coekerell,  8  W.  R.  441 ; 
10  H.  L.  229;  9  Jur.  N.  S.  447;  re- 
▼eredng  3  De  G.  &  J.  737,  and  a£Brming 
6  Jur.  N.  S.  768,  B.  See  Bxp,  Bine,  3 
De  a.  &  Jo.  464  ;  Ogilvie  y.  Jeafreeon,  2 
GiflE.  363 ;  6  Jur.  N.  S.  910,  V.  O.  Stuart. 

(^)  Dowle  y.  Saundert,  2  H.  &  M.  242 ; 
10  Jur.  N.  S.  901,  V.  0.  Wood. 

(A)  Spaekman  y.  Foster,  31  W.  B.  648. 

(0  Young  y.  Whitehurst  #  Co,  37  L.  J. 
Ch.  186,  St. 
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Interest  is  allowed  on  equitable  deposits  of  deeds,  though  there  Interest, 
is  no  contract  for  it  (k). 

On  a  review  of  the  decided  cases  establishing  this  mode  of  mort-  Policy  of  the 
gage  security,  it  is  perhaps  to  be  regretted  that  the  old  law  was  not 
adhered  to,  and  the  principle  on  which  the  Statute  of  Frauds  was 
founded  more  respected.  For  although  equity,  by  declaring  the 
deposit  itself  to  be  evidence  of  an  agreement  executed,  has  contrived 
to  evade  the  strict  and  literal  wording  of  the  statute,  yet  it  is 
manifest  that  the  door  has  been  in  some  degree  open  to  fraud  and 
perjury ;  nor  does  a  creditor  seem  to  deserve  much  favour  who  will 
not  be  at  the  trouble  of  a  few  lines  in  writing  (/)  if  he  is  desirous 
to  have  a  charge  on  his  debtor's  estate.  If  the  debtor  denies  that 
the  deposit  was  intended  to  cover  future  advances,  as  in  JExp. 
Mountfort  (m),  or  if  he  insist  that  the  deeds  were  not  delivered  by 
way  of  deposit  but  with  a  different  intent,  resort  must,  in  many 
cases,  be  had  to  parol  evidence ;  and,  as  remarked  by  Lord 
Eldon  (m),  '^  the  mischief  of  all  these  cases  is,  that  the  Court  is 
deciding  upon  parol  evidence  with  regard  to  an  interest  in  land 
within  the  Statute  of  Frauds." 

(h)  Carey  y.  Dwfn$^  6  Ir.  Oh.  R.  104 ;      V.  G.  Bacon.    See  inf,  p.  942. 
Kerr's  Foliey,  8  Eq.  831,  V.  C.  James.  (/)  JSxp,  Whiibread,  19  Vee.  209. 

And  see  Lippard  y.  RickHU,  14  ih.  291,  (f»)  14  ib,  606. 


A  a2 


856 


CHAPTER  XXXIL 


WELSH  MORTGAGES. 


Nature  of 

Welah 

mortgages. 


AoooTint  of 
rents. 


Mortgage  in 
nature  of 
Welsh 
mortgage. 


Welsh  mortgages,  as  already  remarked  (a),  closely  resemble  the 
anoient  mortuum  vadium  described  by  Q-lanville,  viz.,  a  oonyeyance 
of  an  estate  redeemable  at  any  time  on  payment  of  the  principal, 
with  an  imderstanding  that  the  profits  in  the  meantime  shall  be 
received  by  the  mortgagee  without  account  in  satisfaction  of  in- 
terest {b).  And  this  was  also  formerly,  a  common  mode  of  mort- 
gage in  Ireland  (c).  No  covenant  for  payment  of  the  debt  on  the 
part  of  the  mortgagor  is  inserted  in  the  mortgage  deed  (d)^  and 
the  mortgagee  has  no  remedy  to  compel  redemption  or  foreclosure 
in  equity,  though  the  mortgagor  may  redeem  at  any  time  {e)*y  and 
the  presence  of  a  covenant  to  pay  the  principal  and  interest  on 
demand  is  not  such  a  limitation  of  the  time  as  to  lead  to  forfeiture, 
and  so  let  in  foreclosure  (/).  If  the  amount  of  rents  and  profits  be 
excessive,  the  Court  will,  on  action  brought  by  the  mortgagor, 
decree  an  account,  notwithstanding  the  agreement  that  the  profits 
shall  be  retained  in  lieu  of  interest  (g) ;  and  probably  in  the  present 
day  the  Court  would,  in  every  instance,  decree  an  account  against 
the  mortgagee  of  the  rents  and  profits,  whether  the  value  was  ex- 
cessive or  not. 

In  some  instances  the  estate  is  conveyed  to  the  mortgagee  and 
his  heirs,  imtil  out  of  the  rents  and  profits  he  shall  have  received 
principal  and  interest,  which  is  in  the  nature  of  a  Welsh  mortgage, 


(a)  Sup,  p.  6. 

{b)  See  Talbot  Y.Braddyl,  iVem.  395. 

(c)  EartpoU  v.  Wahh,  6  Bro.  P.  C. 
276. 

(d)  Zawley  ▼.  MoopeTy  3  Atk.  280; 
Xing  V.  JT.  3  P.  Wms.  361. 

(e)  HoweU  v.  Prie$,  Pr.  Ch.  423 ;  and 
see  1  Yes.  S.  405. 

•  Qtksrtf. — Whether  the  mortgagee 
might  not  maintain  an  action  of  debt  on 
the  loan,  for  eveiy  mortgage  implies  a 


debt.  Bnt  wmbU  not,  Fish.  Mtg.  5,  ed. 
3 ;  6,  ed.  4  ;  sup,  p.  1. 

(/)  Curiia  v.  Sokombe,  6  L.  J.  N.  8. 
Ch.  156.  And  see  0^ Connelly,  Cummin*, 
2  Ir.  Eq.  R.  251. 

(^)  Fulihorpe  v.  Foster,  I  Vem.  477. 
See  Alderson  t.  WhUe,  2  De  G.  &  JTo. 
197;  4  Jnr.  N.  S.  125;  Longuet  ▼. 
Seawen,  1  Yes.  S.  403 ;  Balfs  t.  Lord,  2 
Dr.  &  W.  480. 


MORTGAGES  IN  NATURE  OF  A  WELSH  MORTGAGE.  .357 

and  was  compared  by  Lord  Hardwicke  (h)  to  a  tenancy  ty  elegit,  so  Mortgage  in 
that  as  soon  as  the  principal  and  interest  were  satisfied  the  estate  Welsh 
ceased  and  the  mortgagor  might  maintain  ejectment,  unless  the  "^^^fi^fi^®* 
mortgagee  had  remained  in  possession  twenty  years  (twelve  years 
now  (i))  after  the  debt  was  satisfied,  at  which  time  the  Statute  of 
limitations  would  have  begun  to  run ;  which  circimistance  would 
also  bar  the  mortgagor  of  any  equity  of  redemption  (J).    And  his 
Xiordship  said  that  the  mortgagor  had  the  same  right  as  the  con- 
xLsor  under  the  elegit  had,  to  come  into  a  Court  of  equity  for  an 
account  of  the  rents  and  profits ;  nor  would  the  Court  relieve  the 
mortgagee  from  his  own  contract  and  agreement  of  being  subject 
to  a  perpetual  account  (A).    In  a  similar  case,  time  was  held  no  bar 
to  redemption,  although  by  the  mortgagor's  own  showing  upwards 
of  sixty  years  had  elapsed  (/)  since  the  mortgagee  took  possession. 

In  Hartpole  v.  Walsh  (m),  a  bill  to  redeem  a  mortgage  in  the 
nature  of  a  Welsh  mortgage  was  dismissed  in  the  Irish  Chancery, 
and  on  appeal  to  the  House  of  Lords  the  judgment  was  affirmed ; 
but  in  that  particular  case  a  second  mortgage  had  been  made  to 
the  same  party,  by  which  the  mortgagor  had  agreed  to  repay  the 
whole  debt  at  any  time  after  eighteen  months*  notice,  and  it  was 
admitted  that  the  notice  had  long  since  been  given ;  which  reduced 
it  to  the  case  of  a  common  mortgage.  But  in  a  later  case,  Lord 
Lyndhurst  considered  the  decision  in  the  last  mentioned  case  to 
have  been  made  on  the  ground  of  the  impossibility  of  taking  the 
long  and  complicated  accounts  after  the  lapse  of  ninety  years,  and 
that  the  redemption  suit  had  not  been  prosecuted  with  reasonable 
dispatch  (n).  In  that  case  a  reversion  in  fee,  expectant  on  a  life 
estate,  had  been  demised  for  a  term  of  500  years,  with  a  proviso 
for  redemption  on  payment  of  the  mortgage  debt,  but  without  any 
definite  time  fixed  for  payment,  and  the  mortgagor  covenanted  to 
pay  the  mortgage  debt  on  demand  and  that  until  payment  the  mort- 
gagee might  enter  and  enjoy  the  premises ;  Lord  Lyndhurst  held 
this  to  be  in  the  nature  of  a  Welsh  mortgage,  and  dismissed  a  biLl 
filed  for  foreclosure  (n). 

In  a  case  {o)  before  Lord  Eldon,  the  doctrine  of  a  mortgage  in 
the  nature  of  a  Welsh  mortgage,  was  fully  recognised  by  the  Court. 

(A)  Taiet  ▼.  ffambly,  2  Atk.  362.  (m)  5  Bro.  P.  0.  267. 

(0  Inf.  868.  (n)  T&ulon  v.  Ourtia,  Yo.  619. 

(jf)  And  aee  3  &  4  Wm.  lY.  c.  27, 8.  28.  (o)  Fenwick  ▼.  Seed,  1  Mer.  114. 
(/)  Orde  Y.  Heming,  1  Vem.  418. 
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The  li.  C  obflOTBd  thst  the  tixnaMtion  aypcMed  to  be  in  the 
nature  of  a  Wel^h  rndtgage,  and  that  time  would  be  no  bar  to 
ndemi^ion^  unleflB  it  were  prored  that  the  paity  had  hdd  otct  for 
the  space  of  twentj  jeais  .cow  twdTe  years)  after  the  debt  was 
f  oil  T  paid  and  Mti^ed ;  that  if  it  waa  not  a  caae  in  whidi  kngtb 
of  time  alone  would  operate  aa  a  bar  to  redemption,  the  qoeetioii 
still  remained  whether  there  were  not  circomstanceB  to  raise  the 
presomption  of  a  release  from  the  long  poflsession  of  the  mortgagee. 
The  question  waa  sobmitted  to  a  jury,  who  found  a  Terdict  for  the 
mortgagor,  which  was  sustained  (p). 

Although  a  lease  granted  in  oonsidention  of  a  loan  of  money  ia 
impeachable,  yet  a  lease  granted  as  a  security  for  a  loan  at  a  fair 
rent  to  be  retained  in  payment  of  the  debt  is  yalid,  and  the  Court 
will  not  enter  into  an  enquiry  as  to  the  Talue  of  the  rent  after  long 
aoquiesoence  on  the  part  of  the  debtor ;  and  such  a  lease  is  in  the 
nature  of  a  Welsh  mortgage  (q). 

But  in  the  same  case,  a  renewed  lease,  granted  before  the  expira- 
tion of  the  old  lease,  at  the  old  rent,  to  secure  the  balance  then  due 
and  a  further  loan,  and  which  was^  on  the  &ce  of  it,  at  an  under 
yalue,  was  set  aside  as  fraudulent,  and  the  mortgagee  made  to 
account  from  that  time  for  the  fuU  Talue  of  the  premises  (q) ;  and, 
as  being  guilty  of  a  fraud,  was  refused  costs  (q). 

Although  by  s.  28  of  3  &  4  Wm.  IV.  c.  27,  as  subse- 
quently noticed  {t),  the  right  of  redemption  by  a  mortgagor  was 
lost  at  the  end  of  twenty  years  (now  reduced  to  twelve)  («),  next 
after  the  mortgagee  takes  possession,  unless  there  has  been  some 
intermediate  acknowledgment  of  right,  yet  it  is  conceived  that  this 
enactment  cannot  apply  to  the  case  of  Welsh  mortgages  (in  which 
the  original  stipulation  is,  that  the  mortgagee  shall  hold  and  receive 
the  rents  until  his  debt  is  satisfied)  unless  twenty  (now  twelve) 
years  shall  have  elapsed  from  the  period  when,  by  the  receipt  of 
the  rents,  the  mortgage  debt  and  interest  might  have  been  paid. 

Where  a  man  has  power  to  raise  money  on  mortgage,  a  Welsh 
mortgage  is  sufficient  {x). 


(p)  6  B.  &  Aid.  233. 

Iq)  Morony  y.  O'Dm,  1  Ba.  &  B.  109. 

(0  See  tV-  P*  1010. 


(tt)  37  &  38  Vict.  c.  67. 
{x)  Qomuin  y.  ByrM,  8  Ir.  Com.  L. 
394. 
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(1.)  Mortgages  by  tenant  in  tail. 

Instances  haye  oocurred  in  whioli,  from  the  ciroumstanoe  of  the  Mortgagee  hj 
title  deeds  heing  in  the  custody  of  a  tenant  for  life  in  possession 
who  has  refused  to  permit  them  to  be  inspected,  or  from  other  cir- 
cumstances, a  mortgage  security  has  been  taken  from  a  person  as 
tenant  in  fee,  who,  on  further  inquiry,  or  on  subsequent  inspection 
of  the  title  deeds  after  the  estate  has  fallen  into  possession,  has 
proved  to  be  tenant  in  tail  only.  In  this  case,  if  the  mortgage  be 
by  demise,  the  mortgagee  obtains  a  term  of  years  determinable  by 
entry  of  the  issue,  and  if  in  fee,  he  obtains  a  base  fee  determinable 
in  like  manner  (a).  It  was,  indeed,  formerly  held  (6),  that  the 
estate  of  the  grantee  was  void  on  the  death  of  the  tenant  in  tail, 
and  not  voidable  only,  but  this  was  overruled  by  Lord  Holt,  in 
MachellY.  Clarke  (a). 

If,  prior  to  3  &  4  Wm.  IV.  o.  74,  the  tenant  in  tail,  whether  in  Subsequent 
possession  or  reversion  (c),  subsequently  to  the  mortgage,  and  even  reoovery. 
without  reference  to  it,  levied  a  fine  or  suffered  a  common  recovery, 
he  would  have  let  in  the  mortgage,  although  he  declared  the  use 
of  the  fine  or  recovery  to  a  subsequent  mortgagee  or  purchaser 

(a)  2  Ld.  Baym.  778;  Tyrrell  v.  Mead,  (b)  Litt.  S.  613 ;  Tooke  y.  Olamock,  1 

3  Bozr.   1706 ;   BanJcey  v.  Martin,  49      WmB.  Saund.  260. 
L.  T.  B.  560,  Kay,  J.  (e)  Freem.  310. 
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without  notice  (rf).     But  not,  it  is  said  (e),  where,  the  prior  charge 
being  equitable,  a  legal  interest  was  afterwards  conveyed  or  mort- 
gaged without  notice  of  the  prior  charge.     If  the  first  mortgck^ 
was  in  fee,  a  subsequent  legal  common  recovery  would  not  have 
been  valid  without  the  concurrence  of  the  mortgagee  or  his  heirs, 
for  the  want  of  a  good  tenant  of  the  freehold  (/).     But,  on  the 
principle  of  there  being  no  degrees  of  estates  in  equity,  it  was 
decided  that,  if  an  equitable  tenant  in  tail  made  a  mortgage,  he 
might  have  suffered  a  recovery  without  the  concurrence  of  the 
mortgagee  {g). 

(2.)  St.  3  ^4:  Will.  IF.  c.  74. 

By  3  &  4  Will.  IV.  o.  74,  fines  and  common  recoveries  were 
abolished  from  the  81st  December,  1883,  and  entails  in  freehold 
estates  became  barrable  by  deed  of  disposition  inroUed  in  Chancery, 
and  entails  in  legal  copyhold  estates  barrable  by  surrender,  and  in 
equitable  copyhold  estates  by  surrender  or  by  deed  inrolled  in  the 
Manor  Court.  By  this  statute,  a  legal  term  was  created  by  the 
substitution  of  a  protectory  whose  consent  is  required  in  the  place 
of  the  concurrence  of  the  freeholder  for  life  in  the  old  assurance  by 
common  recovery,  but  with  very  considerable  modifications. 
Office  of  It  is  intended  by  the  statute  to  exclude  from  the  office  of  pro- 

proteotor.  tector  all  persons  being  bare  trustees  (unless  taking  under  a  settle- 
ment executed  prior  to  the  81st  December,  1838),  and  women 
taking  in  respect  of  dower,  and  all  persons  entitled  in  respect  of 
any  estate  taken  by  them  as  heirs,  executors,  administrators,  or 
assigns,  and  to  vest  it  in  the  person  taking  the  first  beneficial 
estate,  for  a  term  determinable  on  a  life  or  lives,  or  any  greater 
estate,  prior  to  the  estate  tail,  under  the  same  settlement  or  will, 
whether  by  force  of  the  actual  limitations,  or  by  resulting  use,  or 
trust ;  and  to  continue  the  office  in  such  person,  notwithstanding 
alienation,. but  not  in  his  representatives,  and  also  to  vest  it  in  any 
person  specially  appointed  for  the  purpose.  The  statute  contains  a 
provision  in  respect  of  settlements  prior  to  the  1st  January,  1834, 
in  which  cases  the  concurrence  of  the  same  person  as  protector  is 
required,  as  would  have  been  a  necessary  party  prior  to  the  statute 

{d)  Sunt  Y.    GateleTy    Poph.    6,    6 ;  {e)  Pow.  Mtg.  166-6. 

Stapilton  v.  S,  1  Atk.  8 ;  Tourler.  Sand,  (/)  See  Watk.  on  Conv.  118,  ed.  9. 

2  Bro.  C.  0.  660 ;  Doe  v.  Wiehelo,  8  T.  Q)  Nouaille  v.  Cfreentoood,  T.   &  E. 

B.  214 ;  Zhyd  v.  X.  4  Br.  &  W.  364 ;  26  ;  J2tf  Dudson's  Ckmiraet,  8  Oh.  D.  632, 

Beek  v.  JTalshf  1  Wilfl.  276.  0.  A. 
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in  making  the  tenant  to  the  prcBcipe ;  and  in  such  oases  the  con- 
currence of  the  mortgagee  will  be  still  necessary,  if  the  estate  tail 
intended  to  be  barred  is  legal. 

The  owner  of  the  prior  estate  entitled  to  the  beneficial  ownership 
is  the  protector  (A). 

The  21st  section  provides  that  the  disposition  by  a  tenant  in  tail  EntaQ  barred 
under  the  Act,  by  way  of  mortgage,  or  for  any  other  limited  pur-  mortgage. 
pose,  shall  to  the  extent  of  the  estate  created,  be  an  absolute  bar  in 
equity,  as  well  as  at  law,  to  all  persons  as  against  whom  such  dis- 
position is  by  the  Act  authorized  to  be  made,  notwithstanding  any 
intention  to  the  contrary  expressed  or  implied  in  the  deed  by  which 
the  disposition  may  be  effected ;  provided,  that  if  the  estate  created 
by  such  disposition  shall  be  only  an  estate  pur  autre  tie,  or  for 
years  absolute  or  determinable,  or  if  an  interest,  charge,  lien  or 
incumbrance,  shall  be  created,  without  a  term  of  years  absolute  or 
determinable,  or  any  greater  estate,  for  securing  or  raising  the 
same,  such  disposition  shall,  in  equity,  be  a  bar  only  so  far  as  may 
be  necessary  to  give  full  effect  to  the  mortgage,  or  to  such  interest, 
lien,  charge,  or  incumbrance,  notwithstanding  any  intention  to  the 
contrary  expressed  or  implied  in  the  deed  by  which  the  disposition 
may  be  effected. 

The  practical  effect  of  this  clause  appears  to  be,  that  in  case  a  Fractioal 
tenant  in  tail  creates  a  charge  on  the  estate,  by  way  of  demise  for  a  ©la^? 
term  of  years,  or  pur  autre  vie^  or  by  way  of  mere  charge  without 
any  actual  estate,  the  issue  in  tail  and  remainderman  will  be 
entitled,  subject  to  the  charge  or  incumbrance  so  created,  notwith- 
standing any  intention  declared  in  the  deed  to  the  contrary,  as,  for 
example,  the  insertion  of  a  proviso  making  the  estate  redeemable 
by  the  mortgagor  or  his  heirs.  But  if  a  tenant  in  tail  creates  any 
interest  by  way  of  mortgage,  exceeding  his  own  life  estate,  and 
which,  in  all  probability,  will  be  in  fee,  the  issue  in  tail  and  remain- 
derman will  be  boimd  by  it  both  at  law  and  in  equity,  although  the 
estate  be  made  redeemable  by  the  mortgagor,  or  the  heirs  of  his 
bodi/y  or  other  the  persons  who  would  have  been  entitled  under  the 
old  limitations,  in  case  the  same  had  not  been  barred ;  so  that  it 
would  seem  to  be  the  intention  of  the  framers  of  the  Act  in  such 
latter  case  to  require  a  new  set  of  limitations  by  way  of  resettlement^ 
unless  the  sole  intent  of  the  instrument  be  to  let  in  the  mortgage. 

If  the  mortgage  is  in  fee  and  it  is  intended  to  resettle  the  estate  Be-setUe- 

ment. 
(A)  DudtwCt  Contraei,  sup. 
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to  the  old  ufiOBi  the  limitatioiiB  stioiild  not  be  introduoed  into  tiie 
proTiflo  for  redemption,  and  it  may  be  prudent  to  make  tbe  new 
settlement  by  a  distinot  deed ;  although,  it  is  presnmedi  the  statute 
does  not  prevent  a  resettlement  by  the  deed  of  mortgage,  if  the 
object  is  effected  by  a  distinot  set  of  limitations;  and  if  the  mort- 
gage be  for  a  term  of  years,  it  is  presumed  the  statute  does  not 
prohibit  the  introduction  of  further  limitations  of  express  uses  (»). 


(3.)  Copyhold. 

Upon  considering  s.  21  in  connexion  with  s.  50,  relating  to 
the  bar  of  estates  tail  in  copyholds,  it  may  be  thought,  that 
if  a  legal  tenant  in  t^l  of  copyholds  mortgage  by  conditional 
suixender,  which  is  not  followed  by  admittance,  the  estate  tail 
will  remain  unaffected,  if,  when  the  money  is  paid  off,  the 
surrender  is  vacated  by  the  entry  of  satisfaction;  but  that  the 
estate  tail  would  be  barred,  if  the  surrender  were  followed  by 
admittance  {k). 

(4.)  Defective  assurance  by  bankrupt  tenant  in  tail. 

8.  38.  In  respect  of  estates  voidable  through  the  defective  assurance 

of  a  tenant  in  tail,  s.  38  has  mainly  followed  the  common  law, 
by  enactiDg  that  a  voidable  estate,  created  in  favour  of  a  pur- 
chaser (or  mortgagee)  for  a  valuable  consideration,  shall  (so  far  as 
a  subsequent  assurance  by  the  tenant  in  tail  can  operate  under  the 
provisions  of  the  Act)  be  confirmed  by  such  assurance.  But  the 
statute  has  altered  the  coromon  law,  by  introducing  an  exception 
in  favour  of  a  purchaser  not  having  express  notice  of  the  first 
assurance,  and  consequently  such  purchaser,  although  he  may  have 
notice  by  implication  of  the  defective  assurance,  yet,  if  he  has  not 
express  notice,  will  not  be  bound  by  it. 

The  mortgagee  may,  by  suit,  compel  the  mortgagor  tenant  in 
tail  to  perfect  the  title,  but  the  Court  will  not  point  out  what  title 
the  mortgagor  shall  make ;  it  will  decree  him  to  make  such  title  to 
the  mortgagee  as  he  is  capable  of  doing  (/). 

It  must  be  always  borne  in  mind  that  the  issue  in  tail  claiming 
performam  doni  will  not  be  bound  by  their  ancestor's  contract  (m), 

(0  Lord  St.  Leon.  R.  P.  Stat.  199,ed.  2.  (/)  Sutton  v.  SUm$,  2  Atk.  101. 

(h)  2  Day.  Ck>nY.  583  n.  ed.  8,  89,  (m)  StapiUon  y.  8,  1  ii.  S,  and  Z  Sc  4 

ed.  4.  Wm.  IV.  c.  74,  s.  47. 
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nor   by  his   endowment,  feofEment,  or  warranty,  except   with 
1'  assets  (n). 

Prior  to  3  &  4  Wm.  IV.  c.  74,  in  the  case  of  a  tenant  in  tail  Bankniptcy 
becoming  a  bankrupt,  after  creating  the  mortgage  and  before  per-  taiL 
fecting  the  assurance,  it  was  held  under  21  Jac.  I.  c.  19,  s.  12,  since 
repealed,  notwithstanding  that  generally  speaking  the  assignees  of 
a  bankrupt  only  stood  in  the  place  of  the  bankrupt  himself  (o), 
that  the  statute  was  made  for  the  benefit  of  creditors  who  had  no 
specific  lien  upon  the  lands  of  a  bankrupt,  and  not  for  any  parti- 
cular creditors,  who  relied  upon  the  title  they  accepted,  and  that 
the  general  creditors  were  preferred  to  the  mortgagee  (p).  But 
this  case  was  doubted  (^). 

The  3  &  4  Wm.  IV.  c.  74,  s.  62,  woidd  seem  to  have  put  an  end  S.  62. 
to  all  future  doubts  on  this  subject,  by  enacting  that  a  voidable 
estate  created  by  a  tenant  in  tail  (which  term  includes  the  person 
entitled  to  a  base  fee,  and  who  would  have  been  actual  tenant  in 
taQ  if  the  base  fee  had  not  been  created),  in  favour  of  a  purchaser 
for  a  valuable  consideration  shall  be  confirmed  by  the  disposition  of 
the  trustee  (so  far  as  the  assurance  can  operate  under  the  provisions 
of  the  Act),  imless  such  disposition  shall  be  made  to  a  purchaser 
for  a  valuable  consideration  without  express  notice.  And  by  the 
Act  the  trustee  is  directed  to  convey  to  purchasers  the  estates  of 
bankrupt  tenants  in  tail  (r),  'and  the  trustee  is  authorized  ad  interim 
to  receive  rents  and  enforce  covenants  (s). 

And  the  like  effect  is  given  to  the  disposition  by  the  trustee  After 
after  the  bankrupt's  decease,  as  if  he  had  been  alive  in  the  decease!^ 
several  cases  mentioned  in  the  clause,  which  seem  to  include  all 
cases  except  the  following:  where  at  the  time  of  the  bankrupt's 
decease  there  is  no  protector ;  or  where  at  the  time  of  disposition 
there  is  issue  who  would  be  inheritable  under  the  entail,  and 
there  is  at  the  same  time  either  no  protector,  or  a  protector  con- 
senting or  not  consenting;  or  where  the  bankrupt  was  tenant  in 
tail  entitled  to  a  base  fee,  and  there  is  at  the  time  of  disposition 
issue  who  would  be  inheritable  under  the  entail,  and  a  non-consent- 
ing protector  {t).  In  the  last  case  the  base  fee  would  vest  in  the 
trustee  by  force  of  his  appointment,  under  B.  A.  1883,  ss.  20  and  21, 

(m)  litt.  Bs.  46,  696,  712.  (q)  Coote,  Mtg.   182,  ed.  3 ;   ly^  y. 

(o)  Miiford  y.  Jf.  9  Yes.  100 ;  and  see  JDaubug^  3  Bro.  G.  0.  696. 
2  Yem.  429,  oases  in  note ;  2  Salk.  449,  (r)  Ss.  66,  67,  68,  69. 

note.  (a)  S.  67. 

{p)  Becky,  WaUh,  1  Wils.  276.    And  (0  S.  66. 

see  Exp,  SomervHUf  1  M.  &  A.  408. 
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Copyhold. 


as  it  fonnerly  passed  imder  tlie  general  bargain  and  sale.  The 
reason  of  the  omission  of  the  first  case  does  not  seem  so  evident, 
since,  if  there  is  a  consenting  protector  at  the  time  of  the  bankrapt's 
death,  the  subsequent  want  of  issue  inheritable  under  the  entaQ  at 
the  time  of  the  disposition  ought  not,  it  seems,  to  be  material. 

And  where,  for  want  of  the  consent  of  the  protector,  the  dis- 
position by  the  trustee  under  this  Act  has  only  the  effect  of  creating 
a  base  fee,  or  the  base  fee  only  of  the  bankrupt  is  sold  under  the 
Bankrupt  Act,  such  base  fee  is  made  ipso  facto  to  enlarge  into  a 
fee  simple  upon  there  ceasing  to  be  a  protector  (m). 

The  bargain  and  sale  of  commissioners  is  now  dispensed  with  as 
to  copyholds,  a  power  of  appointment  of  copyholds  being  vested 
in  the  trustees  of  the  bankrupt's  estate  {x)y  and  as  to  estates  tail, 
the  trustee  in  bankruptcy  has  the  same  powers  as  the  tenant  in 
tail  (y). 

The  ss.  66  to  73,  both  inclusive,  of  3  &  4  Wm.  IV.  c.  74,  are 
still  in  force,  and  were  incorporated  into  the  B.  Acts,  1849  and 
1869,  and  are  incorporated  into  B.  A.  1883,  which  gives  to  the 
trustee  in  bankruptcy  power  to  deal  with  any  property  to  which 
the  bankrupt  is  beneficially  entitled  as  tenant  in  tail,  in  the  same 
manner  as  the  bankrupt  might  have  dealt  with  it.  And  it  enacts 
that  the  sections  above  referred  to  shall  extend  and  apply  to  pro- 
ceedings in  bankruptcy  under  the  Act  of  1883,  as  if  those  sections 
were  then  re-enacted  and  made  applicable  in  terms  to  such  pro- 
ceedings (t/). 

In  the  case  of  a  defective  mortgage  in  1841  by  a  tenant  in  tail 
in  remainder,  who,  after  his  bankruptcy  and  the  death  of  the 
tenant  for  life,  barred  the  entail ;  the  confirmation  by  the  commis- 
sioners in  bankruptcy  vested  the  fee  simple  in  the  mortgagee  (2). 


CoTenant  for 

further 

assurance. 


(5.)  JEffect  of  a  covenant  for  further  assurance. 

It  had  been  decided  in  a  case  {a)  prior  to  3  &  4  Wm.  IV.  c.  74, 
that  relief  might  in  equity  be  had  against  the  assignees  of  a  bank- 
rupt tenant  in  tail  in  the  case  of  a  defective  assurance,  if  there  was 
in  the  mortgage  deed  a  covenant  for  further  assurance. 


(tt)  Ss.  60,  61.  By  the  B.  A.  1883, 
B.  56  (5),  the  provisions  of  the  3  &  4 
Wm.  rV.  0.  74  on  this  subject  are  ex- 
tended to  proceedings  in  bankruptcy 
under  that  Act. 

{x)  B.  A.  1883,  B.  60  (4). 

(y)  lb.  66  (6). 


(z)  Eankey  y.  Martin^  49  L.  T.  560, 
Kay,  J. 

(a)  £dicards  y.  Applebee,  2  Bro.  G.  C. 
652  n.  And  see  Exp,  Somerville,  sup^ ; 
Ihurle  y.  Band,  2  Bro.  G.  G.  262 ;  Beck 
y.  JTahh,  1  Wils.  267. 
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The  precise  point  was  subsequently  decided  by  Lord  Thurlow  (6) 
in  favour  of  the  mortgagee,  on  the  ground  that  the  covenant  would 
bind  the  land  in  equity,  and  the  Court  disapproved  of  Beck  v. 
Wahh  (c).  It  is  presumed,  that  since  the  passing  of  the  statute, 
the  mortgagee  haying  a  covenant  for  further  assurance,  may,  if 
necessary,  compel  the  trustees  to  redeem,  or  to  cause  the  mortgage 
to  be  perfected. 

If  a  mortgage  or  sale  be  made  by  a  defective  conveyance,  such  as  Defective 
a  feoffment  without  livery,  a  bargain  and  sale  without  inrolment, 
or  the  like,  the  mortgagee  or  purchaser  will  have  relief  against  the 
mortgagor,  or,  in  case  of  his  bankruptcy,  against  his  trustee ;  for 
(as  remarked  by  Lord  Eldon  in  Mestaer  v.  Gillespie)  {d)y  the  very 
instrument,  though  only  inchoate  and  not  complete  to  pass  the 
property,  is  in  equity  evidence  of  an  agreement  to  convey,  and  the 
conscience  is  bound  to  make  further  assurance,  for  the  obligation  to 
do  so  arises  from  the  payment  of  the  money.  An  instance  of  this 
is  to  be  found  in  Taylor  v.  Wheeler  (e),  in  which  a  surrender  of  copy- 
holds by  way  of  mortgage,  having  become  void  for  want  of 
presentment  in  due  time,  relief  was  decreed  for  the  mortgagee 
against  the  assignees  of  the  mortgagor  who  had  become  bankrupt, 
and  who.  Lord  Cowper  observed,  "  was  plainly  bound  in  equity  by 
the  defective  conveyance,  et  come  moy  semble  he  became  a  trustee  for 
the  mortgagee."  And  the  principle  was  applied  even  to  a  case  of  a 
mortgage  of  a  contingent  remainder  in  fee  {all  parties  knowing  it 
to  be  such),  which  was  afterwards  destroyed  by  the  tenant  for  life ; 
the  V.  C.  of  E.  compelled  the  mortgagor  to  make  good  his  mort- 
gage out  of  a  different  interest  in  the  estate  which  he  took  under 
the  will  of  the  tenant  for  life  (/). 

The  like  relief  also,,  it  was  said(^),  before  1  &  2  Vict.  c.  110,  Judgmenta 
lay  for  a  purchaser  or  mortgagee  by  defective  conveyance  against  ^^^  ^ 
subsequent  judgment  creditors,  who,  having  then  only  a  general  defective 

ft88  ill  cUlCeD  * 

lien  on  the  land,  did  not  originally  rely  on  it  for  their  security, 
and,  therefore,  had  not  equal  equity  to  have  the  land  applied  for 
payment  of  their  debts.  Under  1  &  2  Vict.  c.  110,  and  sub- 
sequent Acts,  the  judgment  creditor  has  an  actual  charge ;  but  as 
the  charge  only  affects  the  interest  which  is  left  in  the  debtor,  the 
doctrine  on  the  above  point  would  seem  to  remain  unaltered.     See 

(b)  Ty€  y.  Bavhwt^  3  Bro.  C.  C.  696.  (/)  Nod  v.  B9\DUy^  3  Sim.  103.    See 

(0)  Sup,  Smith  y.  Ozhome^  6  H.  L.  375 ;  3  Jnr. 

[d)  11  Ves.  626.  N.  S.  1181. 

(«)  2  Salk.  449.  (^)  See  6  Bao.  Abr.  43,  Mtg.  E. 
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Defective 
assurance 
against 
judgment. 


Estate  not 
enlarged. 


Debtor 
becoming 
tenant  in 
poesesflion. 


9up.  p.  65.  In  Burgh  v.  Francis  {h)y  there  was  a  mortgage  by 
feoffment,  but  no  livery  was  made  thereon,  and  the  mortgagor 
covenanted  for  farther  assurance,  judgments  were,  after  the  death 
of  the  mortgagor,  confessed  by  his  heir  on  bonds  of  the  mortgagor 
and  entered  up ;  but  the  defect  in  law  for  want  of  livery  was 
supplied  in  equity,  on  the  ground  that  the  mortgage  did  originally 
charge  the  lands,  which  the  bonds  did  not  till  they  were  reduced  to 
judgments ;  and  it  ought  not  to  be  in  the  heir's  power,  by  con- 
fessing judgments,  to  charge  the  lands  in  prejudice  of  that 
equity,  and  tlie  rather  because  of  the  covenant  for  further  assur- 
ance, and  that  though  the  judgment  creditors  had  no  notice. 
From  Lord  Nottiagham's  notes  it  appears  that  the  judgments 
were  obtained  after  the  service  of  the  subpoena  in  equity,  although 
before  the  return  of  it ;  but  the  Court  did  not  rely  upon  the  legal 
notice  of  lis  pendens^  but  held  the  heir  to  be  a  trustee  of  the  land 
descended  which  was  charged  with  the  equity  of  the  mortgage  but 
could  not  be  incumbered  by  the  heir,  except  to  a  purchaser  without 
notice  (i). 

The  Court  has  refused,  in  a  suit  for  specific  performance  of  a 
covenant  for  further  assurance,  to  compel  the  bankrupt  to  exercise 
the  power  of  disposition  reserved  to  him  by  s.  64,  by  enlarging 
the  estate  conveyed  by  the  mortgage,  and  so  bamng  the  estate  of 
other  persons  than  the  grantor  where  there  was  no  special  contract 
to  do  BO  (A). 

If  a  judgment  debtor  become  tenant  in  tail  in  possession,  he 
may  be  ordered  in  a  suit  to  realise  the  charge  to  give  full  effect 
to  it  by  executing  a  disentailing  deed  (/). 

A  defective  conveyance  may  be  made  good  against  the  heir,  yet 
it  was  thought  to  be  a  personal  equity,  and  not  binding  against  his 
heir  {m).  So,  where  a  purchase  was  made  of  copyhold  without  any 
surrender,  there  being  a  covenant  from  the  vendor  to  surrender,  a 
mortgage  from  the  purchaser  was  postponed  to  a  mortgage  by  the 
vendor  without  notice  of  the  covenant  to  surrender  and  followed 
by  admittance  (»).  The  equities  being  equal,  the  Court  would  not 
supply  the  defect  of  the  surrender  against  the  legal  title,  notwith* 
standing  Powell  on  Mortgages  (o). 


(h)  6  Bao.  Abr.  Mtg.  E. ;  Einoh,  28 ; 
NelB.  Bep.  28.  And  see  Ftior  y.  Pert' 
proMe,  4  Pri.  99. 

(i)  8  Sw.  686,  n. 

\k)  Davis  y.  TbUmaehey  2  Jnr.  N.  S. 
1181,  y.  C.  Stuart. 


(Q  L$mt  v.  Duneomhe,  20  Beav.  8^8. 

(m)  JfoTM  y.  FauUoner,  1  Anst.  11. 

(n)  Oxwieh  y.  Fkm$r^  6  Bao.  Abr.  48 ; 
tit.  Mtg.  E.  3. 

(o)  P.  638,  ed.  4 ;  1  Eq.  Ga.  Abr.  320, 
8.  P. 
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Another  case  was  decided  against  a  subsequent  purchaser,  on  the  Effect  of 
ground  of  notice  of  the  prior  defective  mortgage  (p) ;  otherwise,  the 
purchaser's  title  would,  if  he  had  the  legal  estate  and  no  notice, 
have  prevailed  (q). 

But  where  all  the  interests  are  equitable  and  the  first  defective,  Where  all 

«i  •111         •  •ijiij*  1  1  incnmbranoes 

no  help  will  be  given  against  the  later  incumbrances,  as  where  a  equitable, 
recognisance,  the  time  for  the  enrolment  of  which  had  elapsed,  had 
been  inrolled  by  special  order,  thereby  giving  it  effect  from  its 
date,  preference  was  given  (r)  to  a  judgment  creditor  after  the  date, 
but  before  the  inrolment,  of  the  recognisance ;  inasmuch  as  the 
estate,  being  subject  to  a  legal  mortgage,  could  be  reached  by 
neither  security  without  the  aid  of  equity  («).  And  in  another 
case  (t),  it  was  said  that  the  Court  always  gave  leave  to  inrol  a 
recognisance  after  the  proper  time  with  caution,  so  as  not  to  pre- 
judice any  intervening  purchaser. 

If  the  mortgagor's  title  be  altogether  defective,  and  he  afterwards 
aoquire  a  good  title,  he  can  be  compelled  to  make  good  the  defec- 
tive conveyance  (t*). 

Where  all  the  actual  interests  of  the  conveying  parties  have  Nature  of 

ij[itfii*fiBt  mifi* 

dearly  passed  by  the  deed,  the  security  will  be  supported  though  understood, 
the  nature  of  the  parties'  interests  was  misunderstood.  Thus, 
where  there  was  a  mortgage,  under  the  Fines  and  Becoveries  Act, 
by  persons  supposing  themselves  to  be  tenant  for  life  and  tenant  in 
tail^  the  deed  being  sufficient  to  pass  all  their  interests  and 
effectual  to  bar  estates  tail,  the  heir  of  the  supposed  tenant  for  life 
was  not  allowed  (a?)  to  set  up  a  title,  on  the  ground  that  his 
ancestor  being  in  fact  tenant  in  tail  the  deed  had  miscarried  (y). 

Questions  as  to  the  rights  of  persons  under  defective  conveyances  Stdts  for 
may  be  settled  in  suits  between  mortgagors  and  mortgagees,  in  j^^^f 
which  the  mortgagee  has  a  right  to  bring  before  the  Court  all  who 
daim  interests  in  the  estate  (x). 

{p)  JmninffiY.Moore,  2  Vem.  609.  (m)  Smith  y.  Bakery  1  7.  &  0.  0.  0. 

iq)  Bao.  Mtg.  E.  3.  223 ;   Taylor  y.  Debar,  I  Oh.  Ga.  274  ; 

(r)  IbtherffiU  r.  Kendrick,  2  Vera.  234.  2  %h,  212 ;  Seaboume  r.  ^weU,  2  YerD. 

And  see  1  Atk.  191.  11.    See  per  Lord  Granworth,  0.  Smith 

(«}  Fish.  Mtg.  695,  ed.  3  ;  656,  ed.  4.  y.  Oibomey  6  H.  L.  390. 

(Q  Sothomlef/  y.  Fairfax,  2  Vem.  760 ;  {x)  JBvans  y.  Jonse,  "K&j,  29. 

1  P.  Wins.  834.  (y)  Fish.  Utg,  590,  ed.  3,  556,  ed.  4. 
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(6.)  EesuU  of  cases. 

The  result  of  the  oases  seems  to  be, 

1.  That  if  prior  to  3  &  4  Wm.  lY.  o.  74,  a  tenant  in  tail  made 

a  mortgage  security  without  fine  or  recoveiy,  and  afterwards 
levied  a  fine  or  suffered  a  common  recovery,  he  let  in  the 
assurance  {z). 

2.  That,  since  the  passing  of  the  statute,  the  subsequent  dis- 

position by  a  tenant  in  tail,  or  by  trustees  in  bankruptcy 
will  (so  far  as  the  instrument  can  take  effect  under  the 
provisions  of  the  statute)  operate  to  confirm  a  prior  defective 
assurance,  unless  such  second  assurance  be  made  to  a  pur- 
chaser for  a  valuable  consideration  (a)  not  having  express 
notice  {b). 

3.  That  if  a  tenant  in  tail  shall  have  made  a  defective  mort- 

gage, he  may  be  compelled  by  action  to  perfect  the  assur- 
ance {c), 

4.  That  if,  prior  to  3  &  4  "Wm.  IV.  c.  74,  a  tenant  in  tail  be- 

came bankrupt  before  perfecting  the  mortgage  security,  and 
there  was  a  covenant  for  further  assurance  in  the  mortgage 
deed,  the  Court  would  have  held  the  trustees  in  bankruptcy 
bound  to  make  good  the  defective  security,  and  have  decreed 
them  to  redeem  or  be  foreclosed  and  to  convey  to  the  mort- 
gagee; and  it  is  presumed  that,  since  the  statute,  the 
mortgagee  has  a  similar  right  {d). 

6.  That  in  the  instance  of  a  defective  assurance  made  by  a 
tenant  in  fee,  or  other  person  having  an  absolute  interest, 
trustees  in  bankruptcy  will  be  bound  to  make  good  the 
security  whether  it  did  or  did  not  contain  a  covenant  for 
further  assurance  (e). 

6.  That  creditors,  having  a  subsequent  valid  security,  but 
amounting  only  to  a  general  lien  on  the  estate,  such  as  a 
judgment  under  the  old  law,  will  be  bound  by  the  prior 
defective  conveyance,  as  their  security  did  not  originally 
affect  the  lands ;  as  will  also  a  subsequent  mortgagee,  who 
has  obtained  an  actual  valid  assurance,  but  with  notice  of 
the  prior  defective  mortgage  {e).    And  a  similar  oonstruo- 

(i)  Sup.  p.  369.  W  Sup.  p.  866. 

(a)  Miffht  Y.  BuekneU,  2  B.  &  Ad.  278.  (d)  Sup,  p.  364. 

\b)  Sup.  p.  364.  W  Sup.  p.  866. 
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tion  (although  not  precisely  for  the  same  reason)  will  apply 
to  a  judgment  under  1  &  2  Vict.  c.  110  (^),  and  the  sub- 
sequent Acts. 

7.  That  it  was  doubtful,  prior  to  3  &  4  Wm.  lY.  c.  74,  whether 

equity  would  (as  against  assignees  in  bankruptcy)  relieve  a 
mortgagee  who  had  taken  a  defective  assurance  from  a 
tenant  in  tail  without  a  covenant  for  further  assurance ; 
but  that  since  the  statute  the  disposition  by  trustees  in 
bankruptcy  will,  in  all  cases,  perfect  the  assurance,  except 
as  against  a  purchaser  not  having  express  notice  {g). 

8.  That  a  subsequent  mortgagee,  tcithoui  notice,  having  a  perfect 

title,  will  have  preference  to  the  defective  assurance,  whether 
taken  from  a  tenant  in  fee  or  tenant  in  tail,  or  any  other 
person. 

9.  That  a  defective  assurance,  made  by  a  tenant  in  tail,  will  not 

bind  his  issue  inheritable  under  the  entail,  whether  there  bo 
a  covenant  for  further  assurance  or  not  (/). 
10.  That  where  all  the  interests  are    equitable  and  the  first 
defective,  no  help  wiU  be  given  against  the  later  incum- 
brances (k). 

(^)  Sup,  p.  365.  in  Hinton  y.  H,  2  t^.  632 ;  Hayward  y, 

(i)  StapilUm  v.  8,  1  Atk.  9 ;  Fox  v.  Stillina/leet,  1  Atk.  423 ;  sup.  p.  366. 

Cram,  2  Vern.  306  ;  SavilUU  Case,  cited  (Ar)  Sup.  p.  367. 

in  AtL  Gen.  v.  Bay,  1  Ves.  S.  224,  and 
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CHAPTER  XXXIV. 


THE  MORTMAIN  ACTS,  AND  SECURITIES  VOID  THEREUNDER. 

By  9  Geo.  11.  o.  36,  mortgages  on  land  or  any  interest  therein 
cannot  be  made  the  subject  of  a  bequest  to  charities  or  placed  in 
mortmain  • 
^h'^^lr  "^  mortgages,  including  arrears  of  interest  thereon,  are  within 

the  Act  {a) ;  also  money  secured  by  judgment  (6),  and  money 
bequeathed  to  pay  off  an  equitable  charge  on  land  (c),  and  money 
arising  from  the  sale  of  partnership  real  estate  (d) ;  if  not  an  interest 
in  land,  it  is  a  direct  charge  thereon  (d).  So  the  lien  of  a  vendor 
for  his  purchase-money  (^),  a  bond  with  a  deposit  of  title  deeds  (ff), 
and  a  premium  on  a  lease  unpaid,  is  a  lien  on  the  leasehold,  and 
within  the  Mortmain  Act  (/)  :  in  fact  any  device  by  which  land 
may  be  reached  is  void ;  thus  a  covenant  that  executors  should  pay 
a  sum  of  money  for  charities,  is  within  the  Act  so  far  as  relates  to 
chattels  Teal{(/), 

But  where  a  person  entitled  to  a  sum  under  a  covenant  by  her 
husband,  declared  by  deed  charitable  trusts  of  the  money,  the  trust 
was  held  valid,  although,  by  accident,  the  money  could  only  be  paid 
by  calling  in  money  on  mortgage  of  realty  (A). 

A  direction  to  hire  rooms  does  not  bring  a  gift  within  the 
Act  (h). 

Many  securities,  not  strictly  mortgages  of  land,  were  issued  under 
statutory  powers  by  companies  and  corporations  possessed  of  land| 

(a)  AU,-Gen.  v.  Meyrieh,  2  Ves.  S.  44 ;  {d)  Brook  y.  Badley,  3  Ch.  672 ;  Ath- 

Jeffries   v.    Alexander,    8   H.    L.   694;  tror/Av.  JlfMn#i,  15  Ch,  D.  363,  370,  C.  A. 

7  Jur.  N.  S.  221 ;  reversing  Alexander  v.  {e)  Harrison  v.  S,  1  Ruas.  &  M.  71. 

BramCy   7  De  G.  M.   &  G.   625 ;   and  (/)  Shepheard  v.  Beetham,  6  Ch.  D. 

aflfirming  30  Beav.   153 ;  7  Jur.  N.  S.  697,  V.  C.  Malins. 

889.    See  Fox  v.  Zoicnds,   19  Eq.  456,  (^)  Jeffries  v.  Alexander,  sup, 

Jeeeel,  M.  R.  W  Bmley  v.  Davidson,  19  Ch.  D.  156, 

{b)  CoUinson  v.  Fater,  2  Ross.  &  M.  C.  A. ;    Fe  Watts,  W.   N.   1884—145, 

344.  Pearson,  J. 

{e)  Waterhouse  y.  Solmes,  2  Sim.  162. 
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by  which  the  undertaking  and  the  rates  and  tolls  thereof  were 
pharged,  and  it  was  contended  that  they  constituted  such  an  interest 
in  land  as  to  bring  them  within  the  Mortmain  Act. 

It  had  been  held  that  shares  in  such  a  company  or  corporation  Shares. 
did  not  fall  within  the  statute,  on  the  ground  that  the  holder  had 
no  direct  right  to  any  part  of  the  rates  or  tolls,  only  a  share  in  the 
profits  (t). 

Instead  of  applying  the  same  broad  principle  to  the  bonds  Bonds  and 

jTTi.  i»T_  •  J  i."  j.i_ni.     debentures  of 

and  debentures  of  such  companies  and  corporations,  the  Courts  companies, 
drew  nice  distinctions  from  the  form  of  the  securities,  and  attempted 
to  reconcile  the  conflicting  cases.  It  was  thus  doubtful  how  far 
mortgages,  or  debentures,  or  debenture  stock,  or  assignments  of  tolls, 
or  rates  of  railways,  or  other  companies,  were  within  the  Act.  In 
some  cases  they  had  been  held  to  be  within  it,  and  void  {k).  In 
others  they  had  been  held  not  to  be  void  (/). 

A  solution  was  found  in  the  case  of  Gardner  v.  London^  Chatham 
and  Dover  Railway  Co,  (w),  by  which  it  was  decided  that  a  mort- 
gage debenture  made  by  a  railway  company  in  the  form  given  in 
Schedule  C  of  the  Comp.  01.  Cons.  Act,  1845  (n),  does  not  give  the 
debenture  holder  a  specific  charge  upon  the  surplus  lands  of  the  com- 
pany, or  the  proceeds  of  the  sale  of  them,  so  as  to  entitle  him  to  an 
order  for  a  receiver  of  the  sale  moneys  or  interim  rents.  The  con- 
clusion from  this  case  was,  that  the  mortgagee  has  only  a  right  to 
take  the  tolls,  and  has  not  an  interest  which  is  within  the  Mortmain 
Act  (o) .  This  view  has  been  finally  adopted  by  the  Appeal  Court  ( p) , 
and  the  question  is  now  set  at  rest.  The  principle  is,  that  the  holder 
of  such  securities  has  no  interest  in  the  land,  but  only  a  right  by 
receivership  or  otherwise  to  the  net  earnings  {p), 

A  charge  on  police  rates  is  not  an  interest  in  land,  because  by 


(i)  Myert  v.  Perigal,  2  De  G.  M.  & 
G.  699 ;  17  Jur.  145 ;  LanghanCa  Tr.  10 
Ha.  446. 

(k)  The  King  v.  Bates,  3  Pri.  341 ; 
Finch  V.  Squire,  10  Ves.  41 ;  Eowte  v. 
Chapman,  4  xb.  542 ;  Knapp  v.  WiUiams, 
ib,  430  n. ;  Thompson  v.  Kempton,  Kay, 
692 ;  Chandler  v.  Howell,  4  Ch.  D.  651, 
V.  C.  Hall;  LanghatiCe  Tr,  sup.;  Ashton 
Y.  Lord  Zangdale,  4  De  G.  &  Sm.  402  ; 
16  Jur.  868^  Ion  v.  Ashton,  28  Beav.  379 ; 
6  Jnr.  N.  S.  879 ;  Jeffries  v.  Alexander, 
sup,;  Cluffy.  C,  2  Ch.  D.  222,  V.  C.  HaU. 


(0  Walker  v.  Milne,  11  Beay.  607 ; 
Bunting  y.  Marriott,  19  t^.  163 ;  Solds' 
worth  V.  Davenport,  3  Ch.  D.  185,  V.  0. 
Malins;  MiteheWs  Estate,  6  ib,  655,  Y.C. 
Bacon ;  Doe  v.  The  St,  Melen's  B,  Co., 
2  Q.  B.  364  ;  Myers  y.  Ferigal,  16  Sim. 
633 ;  18  L.  J.  Ch.  185. 

(m)  2  Ch.  201. 

(w)  8  &  9  Vict.  c.  16. 

(o)  JToldsu-orth  y.  Davenport,  sup, 

(p)  Atlree  y.  Hawe,  9  Ch.  D.  337, 
C.  A. 
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7  &  8  Vict.  0.  33,  the  justices  have  no  longer  any  power  to  levy  a 
rate,  hut  receive  the  money  from  the  overseers  of  the  poor,  who  raise 
it  by  rate  or  otherwise  (r). 
Charit7.  Where  a  legacy  to  a  charity  is  payable  out  of  real  and  personal 

property,  on  apportionment  must  be  made,  and  the  legacy  will  be 
void  pro  tanto  («).  But  where  a  bequest  to  a  charity  is  made  of 
a  legacy,  or  mortgage,  charged  on  real  and  personal  estate,  there  is 
no  apportionment,  and  it  is  wholly  bad  (/). 

(r)  He  SarrUy  15  Ch.  D.  561,  Jessel,  («)  EilVt  Trust,  16  Ch.  D.  173,  V.  C. 

M.  R. ;  and  see  Thotnpsan  v.  Kempson,  MaliiLS. 

Kay,  692 ;  JervU  v.  Lawrence,  22  Ch,  D,  (t)  Brook  v.  Badleif,  3  Ch.  672. 
202,  V.  0.  Bacou. 
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(1.)  Mortgage  of  advowsons. 

An  advowson  is  by  no  means  an  eligible  subject  for  mortgage,  for  Mortgage  of 
it  produces  no  profit.  It  has  been  already  mentioned  (a)  that,  on 
the  living  becoming  vacant,  the  mortgagor  has  a  right  to  nominate, 
and  may  compel  the  mortgagee  to  present  his  nominee,  although 
there  be  an  express  agreement  between  them  to  the  contrary  (6), 
and  this  doctrine  applies  whether  the  advowson  be  appendant  or  in 
gross  (6). 

As  the  mortgagee  cannot  present  on  an  avoidance,  it  has  been  Sale, 
recommended  that  he  should  sue  for  a  sale  (b).    But  even  under 
the  direction  of  the  Court,  a  sale  of  an  advowson  cannot  be  made 
while  vacant,  so  as  to  carry  the  next  turn  to  present,  contrary  to  the 
law  of  simony. 

If  the  mortgagee  presents,  and  his  clerk  is  inducted,  the  mort-  Remedy  if  A 

gagor  may  bring  his  action  to  compel  resignation,  but  the  action  J^^botAb!^ 
must  be  brought  within  six  months  from  the  death  of  the  last 
incumbent,  or  it  will  be  dismissed  (e). 

{a)  Sup.  p.  42,  and  inf.  768.  {e)  Gardiner  v.   Giifith,  2  P.  Wma* 

{b)  Mackenzie  y,  Uobituon,  3  Atk.  55S.       404. 
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A  mortgage  of  an  advowson  should  always  include  a  power  of 
sale  and  be  made  in  fee. 
Ko  rule  of  There  exists  no  rule  of  public  policy,  independent  of  restraining 

statutes,  which  prevents  an  ecclesiastic  from  dealing  with  his 
temporalities;  thus,  a  mortgage  of  a  canonry  with  its  profits, 
where  there  was  no  cure  of  souls  and  the  only  duties  were  residence 
and  attendance  in  chapel,  was  held  valid  (^). 


(2.)  Charges  void  under  13  Eliz.  c.  20. 

13  Eliz.  c.  20.  By  13  Eliz.  c.  20,  it  was  enacted,  that  "  all  chargings  of  any 
benefice  with  cure  thereafter,  with  any  pension  or  with  any  profit 
out  of  the  same  to  be  yielded  and  taken,  thereafter  to  be  made, 
other  than  rents  to  be  received  upon  leases  thereafter  to  be  made, 
according  to  the  meaning  of  that  act,  should  be  utterly  roid,^*  By 
3  Car.  I.  c.  4,  s.  S,  this  Act  was  made  perpetual. 

67  Geo.  ra.        By  43  Geo.  III.  c.  84,  13  Eliz,  c.  20  and  3  Car.  I.  c.  4,  s.  2 

o  99 

were  wholly  repealed.  The  57  Geo.  III.  c.  99  repealed  43  Geo.  III. 
0.  84,  and  also  repealed  part  of  13  Eliz.  c.  20,  but  did  not  repeal  in 
terms  the  clause  relating  to  the  charging  of  livings. 

The  57  Geo.  III.  c.  99  was  repealed  by  1  &  2  Vict.  c.  106,  s.  1, 
except  such  part  as  repealed  any  former  Acts ;  and  1  &  2  Vict. 

87  &  38  Vict.   c.  106,  s.  1,  has  been  repealed  by  37  &  38  Vict.  o.  96 ;  but  13  Eliz. 

^'  ^^'  c.  20,  so  far  as  relates  to  charges  on  benefices,  is  still  in  force. 

Charges  on  A  charge  on  a  church  living,  if  made  subsequently  to  67  Geo.  III. 

void!°  ^™^  c.  99,  is  void  (A) ;  but  not  so,  if  made  in  the  intermediate  period 
between  the  passing  of  43  Geo.  III.  c.  84,  and  57  Geo.  III.  o.  99  (t) : 
and  where  a  term  to  secure  an  annuity  was  created  in  the  living 
prior  to  the  latter  statute,  but  assigned  sxihscquenthj  to  it,  to  secure 
a  sum  advanced  to  redeem  the  annuity,  or  to  secure  a  fresh  annuity 
granted  in  consideration  of  such  sum  (A),  such  assignment  was  held 
valid ;  and  such  term  may  be  assigned  as  a  security  for  a  much 
larger  annuity  or  sum  (/) ;  and  if  in  a  deed  of  charge  made  in  the 
intermediate  period,  there  is  a  covenant  to  charge  any  living  subse- 
quently acquired,  and  an  exchange  is  made  prior  to  the  revival  of 
13  Eliz.  c.  20,  the  charge  on  the  newly-acquired  living  will  be 

(g)  Orenfell  t.    Dean   and  Can<m8  of  (k)  Doe  v.  GuUi/,  9  ib,  344 ;   Doe  v. 

WindtoTy  2  Beav.  644.  Ram$den,  4  B.  &  Ad.  608. 

(A)  Shaw  V.  JPritchard,  10  B.  &  Cr.  (0  Doe  t.  Ramsden^  sup,;   Moore  v. 

241.  Hamsden^  7  A.  &  E.  898. 

(t)  Doe  V.  SotnenUUi  6  t^.  126. 
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valid,  althougli  the  new  grant  is  dated  subsequently  to  57  Geo.  III. 
0.  99  (;w). 
A  mortgage  of  pew  rents  by  a  vicar  of  a  district  church  is  void  What 

SGCuritiiss 

under  the  Act  («).    A  lease  of  a  rectory  and  tithes  and  a  receiver-  void  under 
ship  deed  thereof,  being  a  contrivance  to  secure  a  charge,  were  held  *  ®    ^^' 
void  (o).  A  composition  with  a  clergyman  in  consideration  that  his 
future  income  may  be  received  by  a  trustee,  and  applied  in  liquida- 
tion of  his  debts  after  providing  for  a  curate,  is  void  (p), 

A  registered  judgment  against  an  incumbent,  under  1  &  2  Yict. 
c.  110,  8.  13,  does  not  create  a  charge  on  his  benefice  (q). 

Where  a  manor  or  rectory  is  specifically  allotted  to  a  prebend,  Charge  by 
the  prebendary  has  power  to  charge  it  (r).  So  he  may  alien  any  ^'^  *^^' 
property  attached  to  the  office  without  losing  his  stall  or  voice  in 
the  chapter  («).  So  the  lands  and  emoluments  attached  to  a 
oanonry  (which  is  an  ecclesiastical  office  without  cure)  can,  it 
seems,  form  the  subject  of  a  charge  or  mortgage  {t).  But  a  mort- 
gage by  demise  of  the  lands,  messuages,  &c.,  belonging  to  a 
oanonry  of  St.  George's  Chapel,  Windsor,  was  held,  in  the  last- 
mentioned  case,  not  to  pass  a  house  in  which  the  canon  lived,  the 
house  in  question  being  vested  in  the  dean  and  chapter,  and  not 
attached  to  the  canonry,  but  liable  to  be  exchanged  for  the  house  of 
another  canon  in  the  event  of  a  vacancy  among  the  canons,  each 
canon  thus  taking  the  temporary  use  of  any  particular  house  for 
the  purposes  of  residence  {u) ;  but  the  oanonry  itself,  as  an  ecclesi- 
astical office,  or  even  the  prebendary,  since  13  &  14  Car.  II. 
c.  4  (with  two  exceptions),  cannot,  it  seems,  be  the  subject  of  a 
grant  (m). 

Where  an  incumbent  pays  off  the  land-tax  he  has  a  security  on 
the  living  if  he  exerdse  the  option  given  by  the  statute  (t/). 


(m)  Metcalfe  Y.  The  Archbishop  of  York, 
6  Sim.  224  ;  1  My.  &  Cr.  647. 

(»}  JExp.  Arrowsmith,  8  Ch.  D.  96, 
C.  A. 

(o)   Waiihew  v.  Crafts^  6  Exc.  1. 

Ip)  Alehin  y.  Sopkins,  Clk.  1  Bing. 
N.  0.  99. 

{q)  See  tup,  p.  63,  and  cases  there 
cited  note  (»). 

(r)  WatBO&'s  Clergymaa^s  Law,  472 ; 


Sare  v.  Bichley,  Plowd.  526 ;  Doe  v. 
Muegravey  1  Man.  &  G.  631: 

(«)  Dean  and  Chapter  of  Norwich  CatCf 
8  Co.  Rep.  76,  b ;  Com.  Dig.  Eccl.  Per- 
sons, C.  4. 

(0  See  Doe  Y.  Jfutffrave,  tup. ;  Orenfell 
Y,  Dean  of  Windtor^  tup. 

(u)  Doe  v.  Musffrave,  tup, 

(y)  Eilderbce  v.  Ambrote,  10  Exc.  454. 
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(3.)  Collateral  securities  valid. 

Thongh  the  charge  is  voldy  collateral  securities — e.g.^  covenants, 
bonds,  and  warrants  of  attorney — to  secure  the  debt,  are  valid,  as 
the  transaction  is  not  malum  in  se  (c). 

A  charge  on  a  church  living  which  cannot,  since  57  Greo.  ill. 
0.  99,  be  created  per  directum^  cannot  be  created  per  indirectum. 
And  therefore  a  warrant  of  attorney  reciting  the  annuity  deed  and 
that  the  warrant  is  executed  to  the  intent  that  a  sequestration  may 
be  obtained  by  the  annuitant  and  continued  during  the  continuance 
of  the  annuity  for  better  securing  the  same^  is  void,  as  showing  an 
intent  indirectly  to  create  a  charge  on  the  living  {a). 

As  to  whether  warrants  of  attorney  are,  for  a  Uke  reason,  a  breach 
of  a  covenant  not  to  charge,  see  {h). 

An  agreement  for  giving  priority  to  any  particular  judgment,  in 
execution  against  a  benefice,  is  void  (c).  But  if  nothing  appears  on 
the  instrument  necessarily  leading  to  the  conclusion  that  such  was 
the  intent^  the  warrant  of  attorney  will  be  valid,  although  the  con-^ 
sequence  may  be  that  the  profits  of  the  living  will  probably  be  taken 
in  execution  (d). 

In  three  cases  of  annuity,  the  Courts  have  confined  the  seques- 
tration to  the  arrears  due,  but  have  upheld  the  warrant  of  attorney 
and  judgment  (^). 

It  was  decided  that  a  judgment  entered  up  on  a  warraut  of 
attorney  for  securing  an  annuity  charged  on  a  living  in  the  North 
Biding  of  Yorkshire  (supposing  the  same  to  be  in  other  respects 
maintainable),  need  not  be  registered  under  8  &eo.  11.  c.  6,  by 
reason  that  though  it  may  be  enforced  by  sequestration,  yet  the 
benefice  is  not  afifected  by  the  judgment;  and  that  if  a  judgment 
creditor  under  a  sequestration  receives  more  than  the  sum  for  which 


(z)  Mouyt  ▼.  Leake,  8  T.  B.  411 ;  Dos 
r.  Mean,  Cowp.  129 ;  Erringion  v. 
B<ncard,  Amb.  486.  And  see  Doe  v. 
Barber,  2  T.  R.  749 ;  Bro\tn  v.  Rose,  6 
Taunt.  124 ;  Arbuckle  v.  CowUm,  3  B. 
&  P.  321 ;  Faircloth  ▼.  Gumey,  9  Bing. 
622. 

(a)  Flight  V.  Salter,  1  B.  &  Ad.  673 ; 
NewlandY,  Watkin,  9  Bing.  113  ;  1  L.  J. 
N.  S.  0.  P.  177 ;  Saltmarthe  ▼.  Metpett, 
1  A.  &  E.  812. 

(b)  Sup,  p.  174. 


(c)  Long  ▼.  Storie,  8  De  O.  ft  Sm. 
308  ;  13  Jar.  227. 

{d)  Gibbons  y.  Hooper,  2  B.  ft  Ad.  734. 
And  see  Kewland  v.  Watkin,  tup.  ;  Fair- 
eloih  V.  Gumey,  sup, ;  Aberdeen  v.  iVJ?ir- 
land,  4  Sim.  281.  See  Eirlew  y.  ButU, 
2  B.  ft  Ad.  736|  n  ;  CoUbrook  y.  Layton^ 
4  ib,  679. 

(e)  Eirlew  y.  Butts,  sup, ;  Moore  y. 
Bamsden,  3  B.  ft  Ad.  917,  n;  7  A.  ft 
E.  898,  and  S.  G.  4  B.  ft  Ad.  608 ;  7 
A.  ft  E.  967 ;  Britten  y.  Wait^  3  B.  ft 
Ad.  915. 
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judgment  was  entered  up,  the  Court  will  order  satisfaction  to  be 
entered  up  on  the  judgment  roll,  as  of  the  date  on  which  a  subse- 
quent judgment  was  entered  up,  and  will  direct  the  sums  received 
by  the  first  judgment  creditor  since  that  time,  to  be  handed  over 
to  the  second  judgment  creditor,  but  not  any  of  the  sums  received 
prior  to  the  signing  of  the  second  judgment  (/). 

If  the  intention  to  affect  the  benefice  does  not  appear  on  the  face  Parol 
of  any  of  the  securities,  mere  parol  evidence  of  the  mtention  is  not 
admissible  to  impeach  them  (g). 

The  result  of  the  authorities  has  been  stated  by  a  learned  author,  Result  o? 

A  n  J.      p     11.  •  -L  1       Mt   -L     authorities. 

as  follows :  a  warrant  of  attorney,  given  by  a  clergyman,  will  be 
valid,  although  its  immediate  object  and  consequence  is  a  seques- 
tration of  his  benefice;  but  the  intention  to  afifect  the  living 
directly  or  indirectly  must  not  appear  on  the  face  of  the  warrant, 
nor,  as  it  is  conceived,  on  any  collateral  instrument  (A). 


(4.)  Sequestration, 

The  remedy  of  a  creditor,  against  the  ecclesiastical  profits  of  a 
beneficed  clerk  with  cure  of  souls,  is  by  the  writ  of  sequestration. 

When  a  writ  of  execution  is  sued  out  against  a  beneficed  clerk.  Process  of 
if  the  sherifE  return  nulla  bona  and  that  the  defendant  has  no  lay 
fee,  a  writ  oi  fieri  facias  issues  to  the  bishop  of  the  diocese  wherein 
the  benefice  is,  commanding  him  to  levy  the  sum  recovered  on 
the  ecclesiastical  goods  and  chattels  of  the  defendant.  This  writ 
is  in  the  nature  of  a  common  ^./tf.,  and  the  bishop  may  seize  and 
sell  the  profits  of  the  benefice.  Upon  this  writ,  the  bishop  or  his 
officer  makes  out  a  sequestration  directed  to  the  churchwardens, 
or  (upon  a  proper  security)  to  persons  of  the  plaintiff's  own 
appointment,  requiring  them  to  sequester  the  tithes  and  other 
profits  of  the  benefice ;  which  sequestration  is  to  be  forthwith  pub- 
lished by  reading  it  in  church  during  Divine  service,  and  afterwards 
at  the  church  door,  and  fixing  a  copy  thereon ;  for,  until  publication, 
it  has  no  priority  over  other  sequestrations ;  but  the  publication 
will  be  good,  although  the  copy  be  not  fixed  to  the  church  door  (e), 
if  the  custom  of  the  diocese  be  complied  with,  as  by  reaxiing  the 
writ  in  the  parish  church.  This  writ  is  a  continuing  writ,  and  the 
plaintiff  is  entitled  to  the  growing  profits  from  time  to  time,  though 


execution. 


(/)  Cottle  V.  Warrington^  6  ib.  447.  (»)  Bennett  v.  ApperUy^  6  B.  &  Cr, 

is)  CoUbrook  Y.  Zayton,  sup,  630 ;  4  Jarm.  Cony,  by  Sweet,  225. 

(A)  2  Dar.  Cony.  1167,  ed.  3,  26,  ed.  4. 
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To  what 
property  the 
sequestration 
extends. 


Powers  of 
sequestrator. 


Two  seques- 
trations. 


Interest. 


the  writ  has  long  been  returnable ;  but  if  it  be  actually  returned, 
the  bishop's  authority  is  at  an  end.  The  proper  return  by  the 
bishop  is  fori  feci  (k). 

The  sequestration  extends  to  rent  reserved  on  a  lease  of  the 
tithes  or  glebe,  &c.,  as  well  as  the  tithes  and  glebe  itself  (/).  But 
the  rectory  or  vicarage  house  cannot  be  taken  from  the  incum- 
bent (m) ;  and  the  sequestration  only  reaghos  the  future  profits  of 
the  living  to  accrue  from  the  time  of  the  publication,  and  not  the 
arrears  then  due,  even  as  against  the  incumbent  himself  (n).  Such 
arrears  vdll  pass  to  the  trustee  in  bankruptcy  (o),  A  balance  at  a 
bank  may  be  attached  under  a  sequestration  (p). 

The  sequestrator  is  in  the  nature  of  a  bailiff  of  the  bishop,  with 
whom  the  right  of  nominating  the  sequestrator  rests,  and  who  is 
in  the  nature  of  an  ecclesiastical  sheriff  (q).  Hence,  before  12  & 
13  Vict.  c.  67,  the  sequestrator  could  not  in  general  have  main- 
tained an  action  or  suit  in  his  own  name,  or  have  been  made  a  sole 
defendant,  except  in  the  spiritual  Courts,  or  in  respect  of  a  contract 
entered  into  by  him  personally  (r).  And  it  would  seem  that  the 
efifect  of  the  publication  of  the  sequestration  is  to  transfer  the 
possession  to  the  bishop,  though  the  point  does  not  seem  quite 
certain  («) :  the  publication  need  not  be  made  before  the  return  day 
of  the  writ  on  which  the  writ  of  sequestration  is  founded  (t). 

The  whole  property  in  the  tithes,  &c.,  is  taken  under  the  se- 
questration ;  and  until  the  return  of  the  writ,  a  second  sequestrator 
can  only  call  upon  the  bishop  to  make  his  return  and  have  an 
account  (m). 

In  a  case  where  a  writ  of  sequestration  against  a  beneficed 
clergyman  had  been  sued  out  in  1834,  and  other  writs  were  issued 
at  the  suit  of  other  creditors  after  the  passing  of  1  &  2  Vict.  c.  110, 
the  Court,  in  1847,  refused  to  grant  an  application  made  by  the 
first  sequestrator,  that  this  writ  should  be  amended  by  an  indorse- 


{Jc)  Tidd's  Pract.  1023.  And  see 
Bum's  Eocles.  Law,  Sequestration,  1  ; 
Marsh  v.  Faicceit,  2  H.  Bl.  582 ;  Legatsick 
V.  BUhop  of  Exeter y  there  cited. 

(0  Arbucklev.  Cowtan,  3  B.  &  P.  321 ; 
Doe  T.  Blucky  3  Oampb.  447. 

(m)  Pack  V.  Tarpley,  9  A.  &  E.  468. 

(«)  Doe  V.  Bluck,  mp,;  Waite  v. 
Buhop,  1  C.  M.  &  R.  507  ;  6  Tyr.  &  a. 
90. 

(o)  Arhuekle  t.  Cowtan^  sup. 


{p)  Miller  V.  EuddUstone^  22  Ch.  D. 
233,  Fry,  J. 

(q)  Tidd's  Pract.  1023 ;  Sarding  v. 
Uall,  10  M.  &  W.  42. 

(r)  Harding  v.  JTa//,  sup.;  Bum's 
Ecc.  Law,  Sequestration,  111 ;  Jones  r. 
Barrett^  Bunb.  192. 

(«)  Doe  T.  BUtek^  sup.  And  see  Hard* 
ing  Y.  Eallf  sup. 

(0  Bennett  v.  ApperUy^  6  B.  &  C.  630. 

(m)  Per  Abinger,  0.  B.  in  Marding  v. 
JIallf  sup. 
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ment  of  the  claim  of  interest  from  tho  time  the  Act  came  into  Intereet. 
operation,  and  said  that  it  was  the  duty  of  the  creditor,  as  soon  as 
the  Act  passed,  to  have  caused  the  writ  to  be  then  amended,  or 
to  have  ruled  the  bishop  to  have  returned  it,  and  have  sued  out  a 
fresh  writ  (x).  The  question  whether  the  bishop  was  bound  to 
satisfy  the  creditor  his  interest  under  the  old  writ  did  not  arise. 

By  12  &  13  Vict.  c.  67,  the  sequestrator  of  any  ecclesiastical  12  &  13  Vict, 
benefice  is  authorized,  from  time  to  time,  to  bring  and  prosecute 
any  action  at  law,  or  suit  in  equity,  or  levy  any  distress,  or  take 
any  other  proceeding  in  his  own  name  as  the  sequestrator  of  such 
benefice,  without  further  description,  for  the  recovery  of  any  tithes, 
tithe  rent  charge,  tithe  composition  or  substitution,  obvention, 
pension,  portion,  or  other  payment  for  or  in  the  nature  or  in  lieu 
of  tithe,  or  any  other  rent  or  annual  sum,  dues,  or  fees,  payable  to 
the  incumbent  of  such  benefice,  or  of  any  messuages,  lands,  tene- 
ments, or  hereditaments,  subject  to  such  sequestration,  or  of  any 
rent  due,  or  payment  reserved  or  made  payable  to  the  incumbent 
of  such  benefice,  under  any  lease  of,  or  covenant  or  agreement  to 
let,  any  such  messuages,  lands,  tenements,  or  hereditaments,  tithes, 
tithe  rent  charges,  or  other  parcel  of  the  benefice  to  which  the 
appointment  of  such  sequestrator  relates.  But  it  is  provided  that 
the  sequestrator  is  not  authorized  by  the  Act  to  take  any  proceed- 
ing except  against  the  incumbent  himself,  which  might  not  have 
been  taken  by  such  incumbent  if  the  benefice  had  not  been  se- 
questered :  and  also  that  the  sequestrator  appointed  under  a 
sequestration  issued  at  the  suit  of  any  creditor,  shall  not  be  bound 
to  take  any  proceeding  under  the  Act,  until  security,  to  be  approved 
of  by  the  sequestrator,  shall  have  been  given  by  the  creditor  to 
indemnify  the  sequestrator  and  bishop,  or  ordinary  or  ecclesiastical 
Court,  against  costs  and  expenses ;  the  expense  of  such  security  to 
be  deducted  out  of  the  moneys  to  be  recovered  by  the  sequestrator 
under  the  proceedings  in  question  (y).  And  the  payment  made  to 
the  sequestrator  is  to  discharge  the  party  making  the  payment 
from  all  liability  to  the  incumbent  in  respect  thereof  (s). 

A  sequestration  by  an  equitable  incumbrancer  later  in  date  gives  Priority, 
him  priority ;  his  legal  possession  will  not  be  disturbed  (a) ;  but  of 

{x)  Watkim  v.  TarpUy^  17  L.  J.  Q.  {z)  lb,  s.  2. 

B.  47.  («)  Batet  v.  BrotherB,  2  Sm.  &  G.  609 ; 

(y)  12  &  13  Viot.  0.  67,  s.  1.  17  Jur.  1174 ;  18  Jur.  715. 
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two  crcditorfi  he  who  first  publiBhes  notice  of  his  sequestration  will 
be  entitled  to  priority  (6). 


Seqnegtraiion 
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Stipend  of 
bankrupt. 


Stipend  of 
curate. 


34  &  35  Vict. 
CO.  43  &  46. 


(5.)  Banhniptcy. 

Where  a  bankrupt  is  a  beneficed  clergyman,  the  trustee  may 
apply  for  a  sequestration  of  the  profits  of  the  benefice,  and  the 
certificate  of  the  appointment  of  the  trustee  will  be  sufficient  authority 
for  the  granting  of  sequestration  without  any  writ  or  other  pro- 
ceediug,  and  the  same  must  accordingly  be  issued  as  on  a  writ  of 
kvari  facias  founded  on  a  judgment  against  the  bankrupt,  and 
shall  have  priority  over  any  other  sequestration  issued  after  the 
commencement  of  the  bankruptcy  in  respect  of  a  debt  provable  in  the 
bankruptet/,  except  a  sequestration  issued  before  the  date  of  the 
receiving  order  by  or  on  behalf  of  a  person  who  at  the  time  of  the 
issue  thereof  had  not  notice  of  an  act  of  bankruptcy  committed  by 
the  bankrupt,  and  available  for  grounding  a  receiving  order  against 
him  (c). 

The  bishop  of  the  diocese  in  which  the  benefice  is  situate  may, 
if  he  thinks  fit,  appoint  to  the  bankrupt  such  or  the  like  stipend 
as  he  might  by  law  have  appointed  to  a  curate  duly  licensed  to 
serve  the  benefice  in  case  the  bankrupt  had  been  non-resident,  and 
the  sequestrator  shall  pay  the  sum  so  appointed  out  of  the  profits 
of  the  benefice  to  the  bankrupt,  by  quarterly  instalments  while  he 
performs  the  duties  of  the  benefice  {d). 

The  sequestrator  shall  also  pay  out  of  the  profits  of  the  benefice 
the  salary  payable  to  any  duly  licensed  curate  of  the  church  of 
the  benefice  in  respect  of  duties  performed  by  him  as  such  during 
four  months  before  the  date  of  the  receiving  order  not  exceeding 
fifty  pounds  {e). 

Nothing  in  s.  62  of  the  B.  A.  1883  shall  prejudice  the  operation 
of  the  Ecclesiastical  Dilapidations  Act,  1871,  or  the  Sequestration 
Act,  1871,  or  any  mortgage  or  charge  duly  created  under  any  Act 
of  Parliament  before  the  commencement  of  the  bankruptcy  on  the 
profits  of  the  benefice  {e). 

The  words  "  in  respect  of  a  debt  provable  in  the  bankruptcy  " 
have  been  added  in  affirmation  of  the  decision  in  (g). 


{b)  Bennett  Y.Appcrley,  6B.  &Cr.  G30; 
Waite  V.  mnhop,  1  C.  M.  &  R.  607 ;  6 
Tyr.  &  G.  90 ;  Doe  v.  Bluck,  3  Camp.  447. 

(c)  B.  A.    1883,   B.  62 ;    Robs.  Bky. 


p.  387,  ed.  3,  421,  ed.  4. 
[d)  lb.  fiub-8.  2. 
(<•)  lb.  Bub-s.  3. 
{(f)  Exp.  Chick,  11  Ch.  D.  731,  C.  A. 
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The  fact  that  a  bankrupt  beneficed  clergyman  has  obtained  an 
order  of  discharge  does  not  prevent  the  trugtee  in  the  bankruptcy 
from  issuing  a  sequestration  of  the  profits  of  the  benefice  which 
the  bankrupt  held  at  the  time  of  the  bankruptcy  (//). 

This  clause  differs  from  the  corresponding  clause  in  the  B.  A. 
1861  (i).  Under  the  latter  Act  it  was  held  that  a  sequestration, 
issued  by  a  creditor  before  that  by  the  assignees,  though  after 
petition  for  adjudication  filed,  took  precedence  (J). 

Commissions  of  sequestration  of  ecclesiastical  benefices  and  their  Sequestra- 
profits  have  also  been  directed  by  the  Court  of  Chancery  to  the  chancery% 
bishop,  in  order  to  enforce  orders  of  that  Court  for  the  payment 
of  money,  though  having  regard  to  the  statute  of  Elizabeth, 
the  validity  of    the  proceeding  appears  latterly  to  have  been 
doubted  (k). 

In  Ireland  (in  the  Exchequer)  a  receiver  was  refused  where  there 
was  no  sequestrator  and  the  bishop  was  not  a  party,  on  the  ground 
that  the  Court  or  a  receiver  could  not  settle  the  allowances,  or 
otherwise  provide  for  the  cure,  of  the  benefice  (/). 

The  Sequestration  Act,  1871,  provides  for  the  appointment  of  SequeBtration 
curates  by  the  bishop  where,  under  a  judgment  recovered  against  °  ' 
the  incumbent  of  a  benefice  or  under  his  bankruptcy  a  sequestra- 
tion issues  and  remains  in  force  for  six  months,  and  for  the 
stipends  to  be  paid  to  such  curates.  The  bishop  may  also  inhibit 
the  incumbent,  pending  the  sequestration,  from  performing  the 
services  of  the  church  within  the  diocese ;  and  the  patronage  of  any 
benefice  annexed  to  the  sequestrated  benefice  vests  in  the  bishop 
during  the  sequestration  (w).  The  word  "  benefice  "  includes  all 
rectories,  with  cure  of  souls,  vicarages,  new  vicarages,  perpetual 
curacies,  donatives,  endowed  public  chapels,  parochial  chapelries, 
and  chapelries  with  or  without  districts  annexed  or  belonging  to 
them  («)•     As  to  repairs  pending  the  sequestration,  see  (o). 

The  stipend  of  a  curate  of  a  benefice  under  sequestration,  Stipend  of 
appointed  by  a  bishop  under  the  Sequestration  Act,  1871  (j^),  has  ^Seeirotion. 

(A)  £xp.  Chick;  sup.           '  (/)  M^  Curdy  v.    ChicheaUr,    2  Jones, 

(<)  24  &  25  Vict.  c.  134,  s.  135.  £zc.  368. 

0)  ITopkins  v.  Clarke^  10  Jur.  N.  S.  (m)  34  &  35  Vict.  c.  46, 

1071 ;  33  L.  J.  Q.  B.  93 ;  ib,  334.  (;i)  S.  1.  And  Incumbents  Resignation 

{k)  Norton  v.   Fritehard,    cited  from  Act,  1871,  c.  44,  s.  2. 

"Reg.  Lib.  2  Sm.  &  G.  455,  and  Allen  ▼.  (a)  Ecclesiastical   Dilapidations  Act, 

WiUiatM,  reported  there.  1871,  c.  43,  ss.  12—18,  20,  21. 

(/?)  C.  46,  s.  3. 


I 


382  MORTGAGES  OF  ADVOWSON?.  Chap.  35. 

priority  over  all  sums  payable  by  virtue  of  the  judgment  or  bank- 
ruptcy under  whioh  the  sequestration  issues,  but  not  over  liabilities 
in  respect  of  charges  on  the  benefice ;  and  the  judgment  creditor 
will  not  in  Ireland  rank  before  incumbrancers  earlier  in  date  than 
the  sequestration,  but  will  be  postponed  to  a  security  affecting  the 
benefice,  and  obtained  between  the  dates  of  the  judgment  and  the 
sequestration  {q)j  it  not  being  illegal  in  Ireland  to  make  a  specific 
charge  on  a  benefice  during  the  incumbent's  life. 

If  a  judgment  creditor,  who  has  obtained  a  writ  of  sequestration 
against  a  benefice,  covenants  with  hk  creditor  to  pay  over  the  first 
proceeds  which  should  be  realised  immediately  upon  the  receipt 
thereof,  in  discharge  of  the  latter  debt,  it  is  the  duty  of  the  cove- 
nantor to  obtain  the  proceeds  from  the  bishop's  officer,  and  the 
covenantee  need  not  allege  an  actual  receipt  by  him  of  such  pro- 
ceeds, but  the  Court  will  not  refer  it  to  the  Master  to  compute 
principal  and  interest  (r). 


(6.)  Charge  for  building  rectories^ 

In  a  case  where  an  Act  of  Parliament  empowered  a  rector,  with 
the  consent  of  the  bishop  (the  patron  of  the  living),  to  raise  money 
by  annuity  for  building  a  new  rectory  house,  the  plan  and  accoimts 
of  which  were  to  be  approved  by  the  bishop,  and  the  bishop  himself 
advanced  the  sum  required,  and  took  the  grant  of  the  annuity  to  a 
trustee  for  himself,  it  was  held,  that  on  principle  the  transaction 
could  not  stand,  and  that  the  sum  advanced  having  been  repaid 
with  interest  by  the  receipt  of  the  annuity  during  the  life  of  the 
then  existing  rector,  the  succeeding  rector  could  set  aside  the 

grant  («). 

Money  employed  in  adding  additional  rooms  to  a  rectory  may  be 
charged  on  the  living,  under  17  Greo.  III.  c.  53  (^),  and  the  in- 
cumbent may  advance  his  own  money  {t).  Under  17  Geo.  III. 
0.  53,  amended  by  21  Greo.  III.  c.  66,  and  5  Qeo,  IV.  o.  89, 
ecclesiastical  incumbents,  with  the  consent  of  the  patron  and  ordi- 
nary, may  mortgage  for  a  term  of  years  for  building  or  repairing 
parsonage  houses. 

But  the  money  may  not  be  advanced  by  a  person  whose  duty  it 


(q)  WUe  V.  Beretford,  3  Dr.  &  W.  276.       Jur.  622,  6  ib,  18. 

(r)  Smith  V.  Keibitt,  2  C.  B.  286,  288,  (/)  Botjd  v.  Barker,  4  Drew.  682  ;   6 

(«)  Greenlaw  v.  Kwfft  3  Bcav.  49 ;  4      Jur.  N.  S.  234. 
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is  to  see  that  the  provisions  of  the  Aot  are  properly  carried  out  for 
the  benefit  of  the  living  (u). 

The  Act  1  &  2  Viet.  c.  106  (i^),  authorizes  the  bishop,  on  the  Charge  for 
avoidance  of  a  benefice  not  having  a  fit  house  of  residence,  to  raise 
money  for  building  a  residence  by  mortgage  of  the  glebe,  tithes, 
rents,  and  profits,  and  prescribes  a  form  of  mortgage. 

Bectories  impropriate  and  tithes  in  lay  hands  are  subject  to  the 
like  mode  of  mortgage  as  any  other  species  of  real  estate. 


(7.)  Statute  of  Limitations. 

The  law  relating  to  rectories  impropriate  and  tithes  has  received 
great  emendations  by  Acts  of  Parliament  passed  for  limiting  the 
periods  for  making  claim  to  such  species  of  property ;  prior  to  such 
statutes,  the  rule  prevailed,  nullum  tempus  occurrit  eccle8i(Py  so  that 
it  was  in  all  cases  of  claim  to  impropriate  tithes  necessary  to  shew 
by  what  means  the  tithes  came  into  lay  hands ;  and,  in  oases  of 
claim  of  exemption  from  tithes,  to  shew  the  origin  of  such  claim  {x). 
But  it  is  not  now  necessary  to  show  the  legal  origin  of  the  claim  (y). 
The  mere  non-payment,  for  the  prescribed  period,  where  done  2&3Wni.IV. 
adverseli/^and  of  rights  establishes  a  new  ground  of  exemption  (2).  * 
But  the  non-payment  must  be  a  total  non-payment  of  tithes  of 
every  kind  {a)  ^  and  the  consent  or  agreement  in  writing  capable  of 
defeating  the  evidence  arising  from  the  non-payment  of  tithe,  or 
payment  of  modus,  must  cover  the  whole  or  some  part  of  the  period 
set  up  by  the  tithe-payer  (6).  And  in  a  case  in  the  Exchequer,  the 
Court  held  that  the  claim  of  a  modus  from  time  immemorial  might 
be  pleaded  notwithstanding  the  statute,  and  be  supported  by  the 
same  evidence  that  would  have  been  sufficient  before  the  statute, 
though  not  extending  over  so  long  a  period  as  that  named  in  the 
statute  (c). 

It  has  been  likewise  held  that  the  same  Act  does  not  apply  where 
the  title  to  the  tithes  is  in  dispute,  and  not  the  liability  of  the  terre- 

(«)  Greenlaw  v.  King,  tup.  And  see  Champneys  v.  Buchan,  4  Drew. 

(r)  Sect.  62,  and  see  5  &  6  Vict.  c.  26,  104. 

6.  13.  (s)  Fellows  r.  Clay,  3  G.  &  D.  406  ;  4 

(j:)  See  2  &  3  Wm.  IV.  0.  100,  and  4  Q.  B.  313. 

&  6  Wm.  IV.  0.  83,  as  to  moduses  and  (a)  Salkeld  v.  Johnson,  18  L.  J.  Ezo. 

compositions  real ;  3  &  4  Wm.  IV.  c.  27,  89  ;  2  C.  B.  740. 

as  to  impropriate  tithes ;  and  41  &  42  {p)  Toynhee  v.  Brown,  18  L.  J.  Ezc. 

Vict.  0.  42,  as  to  computation  of  tithes.  99. 

(y)  Salkeld  v.  Johnston,  14  Jur.  1,  L.  {e)  Earl  of  Stamford  v.  Dunbar,  13  M. 

C. ;  rcYersing  1  Ha.  196  ;  6  Jur.  210.  &  W.  822. 
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tenant  to  pay  them  {d).  In  like  manner  3  &  4  Wm.  IV.  c.  27, 
only  applies  as  between  adverse  parties  claiming  an  estate  in  the 
tithes  (not  being  tithes  due  to  a  spiritual  or  eleemosynary  corpora- 
tion sole),  and  does  not  bar  the  tithe  owner  from  recovering  tithes 
as  chattels  from  the  occupier,  although  none  have  been  set  out  for 
the  space  of  twenty  years  {e). 

The  Act  2  &  3  Wm.  IV.  c.  100,  is  unaffected  by  the  provisions  of 
3  &  4  Wm.  IV.  c.  27 ;  the  interpretation  clause  of  the  latter  Act, 
although  enacting  that  the  word  "  land  "  shall,  in  its  meaning, 
extend  to  tithes,  has  reference  to  an  estate  in  tithes,  and  not  to 
tithes  as  a  chattel ;  and  s.  2,  therefore,  does  not  embrace  the  case  of 
a  render  of  tithes  as  a  chattel  by  the  person  bound  to  pay  to  the 
tithe  owner  (/). 

Actions  for  tithes  must  be  brought  within  six  years  from  the  time 
when  such  tithes  became  due  (//),  and  the  defendant  may  avail 
himself  of  the  Act  without  pleading  it  {h). 

(d)  Knight  ▼.  Marquis  of  WaUrfori^      M.  &  G.  459. 

15  M.  &  W.  419.  (^)  53  Geo,  III.  c.  127,  s.  6. 

(e)  Bean  of  Ely  v.  Cash,  xh,  617.  (A)  Goode  v.  Waters,  20  L.  J.  Ch.  72, 
(/)  Dtan  of  Ely  v.  Bliss,  2  De  G.      Rolfe,  V.  C. 
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(1.)  Power  to  borrow  generally. 

Notwithstanding  the  doubts  (a)  which  have  been  entertained,  Power  to 
it  is  now  clear  that  an  express  power  is  not  required  to  authorize 
a  company  to  mortgage ;  a  company,  as  a  body  corporate,  can  deal 
with  its  property  as  freely  as  an  indiyidual  can,  unless  specially 
prohibited  by  its  articles  from  so  doing,  and  can,  therefore,  in  the 


(a)  South  Tork$hire  S.  ^,  Co,  y.  OrMt  N.  M,  Co,  3  De  G.  M.  &  G.  676 ;  22  L.  J. 
Ch.  761. 
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Senefit 

building 

society. 


Comp.  CI, 
Cons.  Act, 
1845. 


Greneral 
meeting. 


absence  of  a  prohibition  in  its  articles,  effect  mortgages  of  its 
property  (ft). 

In  the  absence  of  any  restrictive  provisions,  the  borrowing  powers 
of  a  limited  company  may  be  exeroiBcd,  at  any  time  after  the  com- 
mencement of  business,  without  reference  to  the  amonnt  of  capital 
which  may  have  been  subscribed  (c). 

The  limit  of  not  exceeding  two-thirds  of  the  capital  not  called  up 
includes  shares  not  issued  (d). 

In  some  cases  a  power  is  implied  from  the  character  of  the 
business  carried  on  by  the  company,  as  a  mortgage  of  ships  by  a 
shipping  company  (^),  or  by  an  insurance  company  for  meeting 
pressing  demands  (/) ;  and  a  trading  company  has  general  power  to 
borrow  money  to  such  an  extent  as  is  reasonable  and  nec^sary  for 
the  purposes  of  the  business  (g). 

A  benefit  building  society  has  no  power  to  borrow  money,  unless 
its  rules  authorize  it  (A) ;  but  deeds,  deposited  as  securities  by  such 
a  society,  will  not  be  ordered  to  be  delivered  up  («).  The  power  of 
benefit  building  societies  to  borrow  is  now  regulated  by  statute  {j). 

Where  powers  have  been  exceeded,  subsequent  statutes  may 
recognise  previous  acts,  otherwise  ultra  vires  (k). 

By  the  Comp.  CI.  Cons.  Act,  1845  (/),  the  borrowing  powers 
of  railway  and  other  companies,  constituted  under  special  Acts 
incorporating  the  Comp.  CI.  Acts,  are  regulated  (subject  in  each 
case  to  the  special  Act). 

The  power  to  mortgage  must  be  exercised  at  a  general  meeting 
of  the  company,  but  the  amount  raised  must  not  exceed  the  sum 
prescribed  by  the  special  Act.    A  railway  company  can  lawfully 


(b).  Re  Patent  File  Co,  6  Ch.  83  ;  Itiehe 
V.  Ashbury,  fe.  Co,  9  L.  B.  Exc.  264, 
292 ;  Imperial  Mere,  ^e,  Assoc,  v.  London^ 
Chatham  #  Dover  R.  Co,  15  V^.  R.  1187, 
L.  J. ;  Inm  of  Court  Hotel  Co,  6  Eq.  82, 
V.  C.  Giffard. 

(<?)  Macdougall  T.  Jersey^  %e,  Co,  2  H. 
&  M.  528. 

{d)  Eng,  Channel  Steam  Ship  Co,  v. 
Roll,  17  Ch.  D.  716,  V.  C.  Malins. 

{e)  Re  Australian  Steam  Clipper  Co,  4 
K.  ft  J.  733  ;  4  Jur.  N.  S.  1224  ;  Royal 
British  Bank  T.  Turquand,  5  E.  ft  B.  248 ; 
6  ib.  327 ;  £ny,  Channel  Steam  Ship  Co, 
V.  Rolty  sup. 

(/)  Gibb's  Case,  10  Eq.  312,  V.  C. 
Malins. 

(^)  Re  SamiltonU  Windsor  Iron  WorJss^ 


12  Ch.  B.  707,  y.  C.  Malins ;  Peruvian 
Rys,  Co,  V.  Thames^  ^e.  Co,  2  Ch.  617. 

{h)  Re  Kent  Benefit  Building  Soe,  1  Dr. 
ft  Sm.  417 ;  7  Jnr.  N.  S.  1045 ;  Rs 
National  Permanent,  ^e.  Society,  5  Ch. 
309 ;  Laing  v.  Reed,  5  ib,  4;  39  L.  J. 
Ch.  1 ;  Moye  v.  Sparrow,  18  W.  R.  400, 
V.  C.  James ;  Re  Vietoria  Permanent,  ^e. 
Society,  HilVs  Case,  9  Eq.  606,  V.  C. 
Malins;  Durham  Co,,  ^e.  Building  Soe. 
12  ib.  516,  V.  C.  Bacon. 

(i)    Wilson's  Case,  ib.  616,  V.  C.  Bacon. 

(j)  37  &  38  Vict.  o.  42,  s.  16,  set  out 
at  length,  inf.  p.  1150. 

(k)  Commercial  Bank  of  Canada  t.  G. 
W,  R,  3  Mo.  P.  C.  C.  N.  S.  296 ;  13  L. 
T.  N.  S.  106. 

(?)  8  ft  9  Vict.  c.  16,  BS.  38-55. 
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raise  money  on  the  seourity  of  the  sale  money  and  rents  and  profits 
of  their  surplus  lands,  irrespective  of  the  borrowing  powers  under 
their  Act  (w). 

Money  paid  off  on  a  debenture  of  a  railway  company  could  not  Re-borrow- 
have  been  re-borrowed  without  the  authority  of  a  general  meet- 
ing (n),  imless  the  money  were  so  re-borrowed  to  pay  off  any  exist- 
ing mortgage  or  bond  (w).  But  now,  money  borrowed  to  pay  off 
debentures  falling  due,  is  deemed  money  borrowed  under  statutory 
powers  without  any  general  meeting,  as  to  railway  companies  {p) 
and  as  to  other  companies  {q). 

By  7  &  8  Vict.  c.  85,  s.  10,  the  issuing  by  companies  formed  Loan  notes. 
under  special  Acts,  of  loan  notes  or  other  securities,  otherwise  than 
for  money  borrowed  by  virtue  of  their  statutory  powers,  is  pro- 
hibited under  penalties. 

(2.)  Powers  and  liabilUies  of  directors. 

Powers  in  directors  are  not  inconsistent  with  powers  in  extra- 
ordinary general  meetings  (r)  if  they  have  power  by  the  articles  («) ; 
and  a  general  meeting  may  confirm  the  past  excess  of  authority  of 
directors  {t). 

If  directors  issue  debentures  expressly  to  "  replace  loans  falling  Liability  of 
due,"  and  they  have  at  the  time  exhausted  their  powers,  they  are  ™* 

liable  aa  for  a  breach  of  warranty  (u) ;  and  so  where  a  company 
has  no  power  to  accept  bills,  and  the  directors  accept  "  on  behalf  of 
the  company,"  they  are  personally  liable  {x) ;  and  if  directors 
hold  out  an  agent  as  authorized  to  borrow,  they  are  personally 
liable  (y) ;  but  an  incorrect  statement  of  a  matter  of  law  would 
not  render  the  directors  liable  (s). 


(m)  Imperial,  ^e.  Association  y.  lond. 
Chat.  ^  Dover  B,  sup. 

(n)  8  &  9  Vict.  o.  16,  8.  39  ;  Fountaine 
▼.  Carmarthen  JR,  C,  6  Eq.  316,  V.  0. 
Wood. 

(p)  30  &  31  Vict.  c.  127,  s.  26. 

(q)  32  &  33  Vict.  c.  48,  8.  4 ;  JFeeks 
V.  Fropert,  8  L.  R.  0.  P.  434. 

(r)  Re  Strand  Music  Hall,  3  De  G.  J. 
&  Sm.  147  ;  14  W.  R.  6  ;  13L.  T.  N.  S. 
177 ;  a£SrmiDg  35  Bear.  163. 

(s)  Exp.  Walker,  18  Jur.  885,  V.  0. 
Wood;  licLae  t.  Sutherland,  3  E.  & 
B.  1. 

{t)  Irvine  v.  Union  3k.  of  Australia, 


2  App.  C.  366,  P.  C. ;  see  Affar  v. 
Athenaum  Assurance,  3  C.  B.  N.  S,  725; 
27  L,  J.  C.  P.  95. 

(m)  Weeks  v,  Fropert,  sttp, 

(x)  West  London  Commercial  Bank  v. 
Kitson,  12  Q.B.  D.  157;  affirmed,  W.  N. 
1884—126,  0.  A. 

(y)  Chapleo  v.  Brunswick,  ^c.  Co.  6  0. 
P.  D.  331,  affirmed  6  Q.  B.  D.  696,  0.  A. 

(2)  Rashdall  v.  Ford,  2  Eq.  750,  V.  0. 
Wood ;  EagUsfield  v.  Marquis  ofLondon^ 
derry,  4  Ch.  D.  693,  reversing  M.  R. ; 
W.  N.  1876—270  ;  affirmed  in  H.  L.  26 
W.  R.  540 ;  see  Cargill  v.  Bower,  10 
Ch.  D.  616,  J.  Fry. 


k 


cc2 


\J 


398 


MOETGAGES  BY  RAILWAYS  AND  OTHER  COMPANIES.       Chap.  36. 


If  directors  sign  a  document  borrowing  money  for  the  company, 
parol  evidence  is  admissible  to  explain  the  ambigoity,  whether 
their  signature  made  them  pansonally  liable  {a). 


"Withont 

general 

meeting. 


Irregular 
debentnrea. 


(3.)  Debentures. 

The  secmritieB  given  by  companies  aro  mortgages,  debentures, 
debenture-bonds,  and  bonds,  and,  when  cha]:f;ed  Tq)on  the  property 
of  the  companies,  may  be  classed  generally  under  the  term 
"  debentures ; "  but  the  validity  of  these  securities  and  the  pro- 
perty which  is  subject  to  them,  depend  upon,  and  vary  according 
to,  the  statutory  or  other  powers  under  which  they  are  issued  and 
the  property  specifically  included  in  each  instrument  (b). 

Where  debentures  can  only  be  issued  under  the  authority  of  an 
extraordinary  general  meeting,  debentures  issued  without  such 
authority  cannot  be  enforced  by  members  of  the  company  (c)  nor 
by  their  transferees  {c).  The  want  of  a  provision  in  the  articles 
as  to  the  mode  of  exercidng  the  power,  may  be  supplied  by  a 
special  resolution  under  ss.  50  &  51  of  the  Coinp.  Act,  1862  {d). 

But  irregular  debentures,  or  debentures  for  an  illegal  purpose 
issued  to  strangers  without  notice,  can  be  enforced  by  them  (e) ;  as 
to  them  the  requisite  of  a  general  meeting  is  merely  directory  (/). 
Where  the  borrowing  powers  were  exceeded,  the  contrivance  of 
selling  rolling  stock  and  then  hiring  it  at  a  rent  for  five  years, 
and  so  paying  off  the  loan  by  instcdments,  was  held  illegal  (g). 
Where  the  borrowing  powers  have  been  exceeded,  and  the  tran- 
saction is  void  against  the  company,  directors  who  guarantee  it 
are  personally  responsible  {g).  The  company  are  estopped  from 
disputing  irregular  debentures  if  they  are  valid  on  their  face  and 
assignable  (t),  especially  if  the  company  have  registered  or  accepted 
notice  of  the  assignment  thereof,  or  paid  interest  thereon  (A;),  or 
have  dealt  with  the  assignee,  as  by  asking  for  time  {I) ;  but  the 


(a)  MeCollin  ▼.  Gilpin^  6  Q.  B.  B.  616. 

{h)  JBryon  v.  Metropolitan  Saloon  Co.  3 
De  G.  &  Jo.  123  ;  4  Jut.  N.  S.  1262. 

{c)  Bjt  MagddUna^  ^.  Steam  Co.  Johns. 
690. 

{d)  26  &  26  Vict.  c.  89 ;  Bryon  v. 
Metrop,  Saloon^  %e.  Co,  aup. 

{e)  lb. ;  Fountains  t.  Carmarthen  S. 
Co.  5  Eq.  316,  322,  V.  C.  Wood;  Se 
Marseilles  Extension  R.  Co.  7  Ch.  161. 

(/)  Landowners^  ^e.  Co.  ▼.  Ashford^ 
16  Ch.  D.  412,  Fry,  J. 


{g)  Yorkshire,  ^.  Wiagon  Co.  v.  Cum- 
wall  Minerals  Ry.  Co.  21  Ch.  D.  309, 
C.  A.  reversing  Kaj,  J.  12  id.  471. 

(i)  Webb  y.  Commissioners  of  Meme  Bay, 
6  L.  R.  Q.  B.  642. 

{k)  Brunton's  Claim,  19  Eq.  302,  V.C. 
MaUxis ;  Be  Northern  Assam  Tea  Co.  10 
ib.  458,  M.  R. ;  Exp.  Chorley,  11 1*.  167 ; 
V.  C.  Malina. 

{1}  HuUtVs  Case,  2  Jo.  &  H,  306; 
8  Jur.  N.  S.  367. 
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company  may  dispute  them  if  the  debentures  are  issued  through 
the  fraud  of  the  managing  director  and  repudiated  by  the  com- 
pany when  the  fraud  is  discovered  (m).  If  debentures  are  declared 
by  statute  to  be  illegal,  they  must  be  held  so  in  all  Courts  (») ;  and 
debentures,  issued  in  excess  of  the  limit  authorized  by  the  Act,  are 
void  (o) ;  but  the  directors  would  be  personally  responsible  if  the 
loans  were  issued  under  their  authority  and  paid  to  their  agent  (p). 
Where  sums  have  been  voted  to  promoters  and  directors,  who  take 
out  the  sums  in  debentures,  the  sums,  being  misappropriations, 
must  be  repaid,  and  the  debentures  will  remain  valid  (q).  Where 
debentures  have  been  issued  irregularly,  the  company  are  estopped 
from  setting  up  the  irregularity  against  holders  for  value"  without 
notice  who  have  had  them  registered  (r),  and  also  against  equitable 
transferees  who  had  no  reason  to  suspect  any  irregularity,  but  only 
to  the  extent  of  their  bond  fide  advances  (s).  Similarly  a  company 
is  estopped  from  disputing  a  forged  share  certificate  issued  by  their 
secretary  (ss). 

Where  directors  have  power  to  borrow  by  their  deed  of  settle-  Preliminary 
ment  or  articles,  the  lender  may  assume  that  all  such  preliminary 
acts  as  the  passing  of  resolutions,  &c.,  have  been  done  as  the  deed 
or  articles  require;  but  where  the  statutory  authority  provides 
q«ciaUy  what  shaU  te  evidence  of  ike  performance  of  the  pre- 
liminary  acts,  the  lender  must  see  that  they  are  properly  done  {t). 

Directors  can  mortgage  the  property  of  the  company  for  money 
advanced  by  themselves  or  their  secretary,  see  (m). 

In  some  instances,  where  resolutions  of  a  board  have  authorized  Incomplete 
a  loan,  but  informal  or  incomplete  mortgages  have  been  made,  the 
Courts  have  established  them  as  equitable  charges  {x).    But  where 


mortgages. 


(m)  Official  MatMffer  of  (he  Athen^^m 
Life  As9.  Soe.  y.  Pooley,  3  De  G.  &  Jo. 
294 ;  6  Jor.  N.  S.  129  ;  but  see  19  Eq. 
312,  y.  0.  Malins. 

(»)  Ite  Cork  #  Youghdl  2?.  Co.  4  Ch. 
748,  762. 

(0)  Fountaine  y.  Carmarthen  JR.  Co. 
sup.  ;  Chambers  y.  Manchester,  ^.  £.  Co. 
6  B.  &  S.  688 ;  ChapUo  y.  Brunswick^  ^e. 
Soc.  5  C.  P.  B.  331 ;  6  Q.  B.  D.  696, 
G.  A. ;  and  see  Bartciek  y.  K  Jt.  8t.  Bk. 
2  L.  B.  Exc.  259  ;  Mackay  y.  Commercwl 
Bk.  of  New  Brunswickf  5  J.  0.  394 ; 
Western  Bk.  of  Scotland  r.  Addie,  1 L.  B. 
H.  L.  So.  146. 

{p)  Chapleo  y.  Brunswiek  Building  Soc. 
sup. 

{q)  Anyh'Trcneh  Co'op.  Soe.  21  Ch.  D. 


492,  C.  A. 

(r)  Eomford  Canal  Co.  Careto^s  Claim^ 
24  Ch.  D.  85,  Kay,  J. 

(s)  Focock^s  Claim,  ib. 

(»»)  Shaw  y.  Fort  Fhilip,  ^c.  Co.  13 
Q.  B.  D.  103. 

(0  Boyal  Br.  Bk.  v.  Turquand,  6  E. 
&  B.  428;  affirmed  6  ib.  327;  Agar 
y.  Athenaum  life  Ass.  Co.  3  C.  B. 
N.  S.  725 ;  Athenaum  Soe.  4  £.  &  J. 
649;  Fountaine  y.  Cannarthen  B.  Co. 
sup. 

{u)  Southampton,  ^e.  Boat  Co.  y. 
Finnoek,  12  W.  R.  330-1,  M.  R. ; 
lindl.  Ptn.  276,  ed.  2*;  CampbeWs  Case, 
4  Ch.  D.  470,  V.  0.  Bacon. 

{x)  Be  Strand  Music  Hall  Co.,  Limited, 
3  De  G.  Jo.  &  Sm.  147 ;  14  W.  R.  6  j 
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Consideration 
to  be  stated. 


Interest  on 
debentnres. 


Coupons. 


there  are  no  minutes  authorizing  the  loan  (y),  or  where  the  holder 
has  notice  of  the  irregularity  (2),  or  where  the  resolution  has  not 
been  communicated  to  the  creditor,  no  charge  is  created  (a). 

Where  the  form  given  by  the  Act  was  not  followed,  the  mortgage 
was  notwithstanding  valid  against  a  creditor  (b) ;  and  where  certain 
formalities  were  required  by  the  articles,  a  deposit  of  title  deeds 
and  a  memorandum  signed  by  the  manager,  though  with  authority, 
were  held  invalid ;  but  the  deeds  were  not  ordered  to  be  delivered 
up  (c).  And  so  the  power,  though  informally  exercised,  has  been 
held  sufficient ;  as  where  directors,  being  empowered  to  raise  money 
by  debentures,  gave  them  to  a  contractor  for  the  cost  of  work  done, 
instead  of  issuing  them  to  him  for  money  and  then  handing  him 
back  the  amount  (d). 

Sects.  41  and  42  of  the  Companies  Act,  1845,  require  the  con- 
sideration to  be  duly  stated ;  but  it  is  sufficient  if  the  consideration 
is  apparent,  though  not  stated  in  terms  (e). 

Interest  continues  to  run  on  a  debenture  after  it  falls  due, 
although  not  expressly  provided  for  (/) ;  but  it  is  a  question  of 
discretion. 

There  seems  no  practical  objection  to  annexing  coupons  for  the 
interest  of  debentures  (ff).  And  these  coupons,  being  mere  tokens, 
require  no  stamp  (A). 


(4.)  Lloyds^  bonds. 

Lloyds'  bonds  are  instruments  imder  seal,  amounting  to  an 
account  stated,  and  containing  a  promise  to  pay.  If  given  for 
money  lent,  they  are  invalid  {i).     SecuSy  if  given  for  money  due  to 


affirming  80  Bcav.  153 ;  Se  General  S, 
American  Co,  2  Ch.  D.  337,  C.  A. ;  The 
Trince  of  IFales,  ^c.  Co,  v.  AthenaumAse. 
80c.  1  E.  B.  &  E.  183 ;  Itopal  Sritieh 
M.  V.  Turquand,  5  E.  &  B.  428  ;  aflfirmed 
6  t^.  327 ;  Agar  v.  Athenaum  Life  Aae, 
Soc.  3  0.  B.  N.  S.  725. 

(j/)  Be  General  Provident,  ^c,  Co,  17 
W.  E.  514,  V.  C.  Malins. 

(2)  MagdaUnUj  ^e,  Co.  Johns.  690. 

[a)  Wynn  Hall  Coal  Co,  10  Eq.  515, 
V.  C.  Malins. 

{b)  M'Cormick  v.  Parry,  7  Exc.  355  ; 
21  L.  J.  Exc.  143. 

(c)  Re  General  Provident,  %c.  Soe,  sup. 
See  £xp.  National  Bank,  14  Eq.  507,  V. 
G.  Malins. 

(d)  South  Emx  Gaslight  Co.  2  Jo.  & 
H.  306  ;  Inns  of  Court,  ^c  Co,  6  Eq.  82, 


V.  C.  Giffard ;  Shears  v.  Jacob,  1  L.  R. 
C.  P.  513  ;  approved,  Deffell  v.  White,  2 
ib,  144. 

{e)  Landowners,  ^'C,  Co,  ▼.  Ashford,  16 
Ch.  D.  412,  Fry,  J. 

(/)  Price  V.  G.  Western  R.  16M.  &  TV. 
244 ;  4  R.  0.  707 ;  Morgan  v.  Jones,  8 
Exc.  620 ;  Gordillo  v.  Weguelin,  5  Ch.  D. 
803  ;  but  see  inf.  pp.  942,  963. 

iff)  2  Dav.  Conv.  1227,  ed.  8;  683, 
ed.  4  ;  and  Rowen  v.  Brecon  Jt,  Go,  8  Eq. 
541,  V.  C.  Wood. 

(A)  Enthopen  v.  Soyle,  13  C.  B.  873 ; 
21  L.  J.  C.  P.  100. 

(t)  Chambers  y.  Manchester-,  ^e,  Co,  6 
B.  &  S.  588 ;  33  L.  J.  Q.  B.  268 ;  10 
Jnr.  N.  S.  700  ;  Fountains  t.  Carmarthen 
i?.  Co,  5  Eq.  316,  V.  C.  Wood. 
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a  contractor,  or  the  like,  and  generally,  they  will  be  enforced,  so  far 
as  the  company  has  had  the  benefit  of  the  money  {k). 

And  generally  a  corporation  created  for  particular  purposes  is 
not  bound  at  law  by  a  deed  under  the  corporate  seal,  where,  by  the 
express  provision  of,  or  necessary  implication  from,  the  statute  which 
creates  the  corporation,  the  deed  is  ultra  vires  (/). 

(6.)  Illegal  debentures  valid  to  extent  of  advances. 

Though  a  company  may  have  no  power  to  borrow  money,  and  the 
securities  may  be  consequently  void,  yet  if  the  moneys  advanced 
have  been  properly  applied  for  the  benefit  of  the  company,  the 
holders  of  the  securities,  whether  directors  or  others,  can  recover 
•such  advances  with  interest,  but  in  another  way  (m).  The  prin- 
ciple of  these  cases  is  this:  if  money  is  advanced  for  payment 
of  debts  recoverable,  the  persons  advancing  the  money  stand  in 
the  place  of  the  creditors  (n) ;  but  the  cases  are  not  to  be  ex- 
tended (n). 


(6.)   What  property  may  be  mortgaged. 

The  permanent  way  of  a  railway  cannot  be  mortgaged,  or  sold 
or  dealt  with  in  any  way  {p). 

In  the  Lands  CI.  Act,  1845,  s.  2  (g),  the  "undertaking,"  means  TLeunder- 
"the  undertaking  or  works,  of  whatever  nature,  which  should         ^' 
by  the   special   Act   be   authorized   to   be  executed";    in   the 
Railway  CI,  Cons.  Act,  s.  2  (r),  it  signifies,  "the  railway  and 
works." 

When,  under  the  powers  of  their  Act,  a  railway  company  mort- 
gages "the  undertaking^  and  the  rates,  tolls,  and  all  other  sums 


{k)  White  V.  Carmarthen^  ^c,  R,  1  H. 
&  M.  786 ;  10  Jur.  N.  S.  700 ;  Re  Cork 
#  Ytnighal  R.  Co.  4  Ch.  748 ;  Dickaon  y. 
StooMta  Vale,  ^c.  R.  Co.  4  L.  B.  Q.  B. 
44;  Blackburn,  ^e.  Soc.  y.  Cunliffe,  22 
Gh.  D.  61,  C.  A. ;  affirmed  in  H.  L.» 
W.  K.  1884—183. 

(/)  So.  Yorkshire,  ^c.  Co.  y.  G.  2f.  R. 
Co.  9  Exc.  55. 

(m)  Re  Magdalena,  ^c.  Steam  Co.  tup. ; 
Re  Cork  ^  Youghal  R.  Co.  sup.;  Re 
German  Mining  Co.  4  De  0.  M.  &  G. 
19 ;  18  Jur.  710 ;  Re  Norwich  Yarn  Co. 
22  Beay.  143 ;  2  Jur.  N.  S.  940 ;  Troup's 
Case,  29  Beay.  553 ;  Eoare's  Case,  30  ib. 


225 ;  7  Jur.  N.  S.  901 ;  Baker*s  Case, 
1  Dr.  &  Sm.  65 ;  6  Jur.  N.  S.  240 ;  Re 
Biulah  Park  Estate,  16  Eq.  43,  V.  C. 
Bacon ;  International  Life  Ass.  Co.  10  t^. 
312,  v.  0.  MaliuB.  And  see  Prince  of 
Wales  Ass.  Co.  y.  Harding,  9  B.  &  E. 
183 ;  Magdalena  Steam,  ^c.  Co.  sup. 

(n)  Re  National  Permanent,  ^e.  Soc.  5 
Ch.  309,  313. 

(p)  The,  Panama,  ^e.  Royal  Mail  Co. 
5  Ch.  318,  321  ;  Gardner  y.  London, 
Chatham  ^  Dover  R.  Co.  2  ib.  201 ;  Bag- 
nalstoicn  R.  Co.  1  Ir.  Eq.  L.  B.  275. 

(^)  8  &  9  Vict.  0.  18. 

(r)  Ib.  0.  20. 


i 
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The  under-      arising  by  virtae  of  the  Act,"  no  interest  in  the  land  passes  on  which 
^  ^^'  an  ejectment  can  be  maintained  {q). 

And  in  a  similar  case  of  a  mortgage  by  acanal  company  of  their 
^^  undertaking  J  raieSj  and  duties^*  until  the  principal  smn  should 
be  paid  by  them  with  interest,  Tindal,  C.  J.,  held  that  the  terms 
of  the  contract  were  satisfied  by  giving  the  lenders  a  security  on 
the  undertaking,  without  allowing  them  to  sue  the  corporation  (r). 

A  mortgage  of  the  undertaking,  tolls,  and  sums  of  money  of  the 
company,  passes  the  tolls  and  property  of  the  company  as  pro- 
prietors of  the  soil,  but  not  the  stock,  or  property  of  the  railway,  as 
carriers  {s). 

The  word  ^'  undertaking "  means  the  completed  work,  not  the 
ingredients  which  make  it  up  {t) ;  but  the  term  ^'  undertaking  " 
may  include  the  permanent  way,  if  that  is  the  meaning  of  the  Act 
which  authorizes  the  dealing  with  it  {u).  And  a  debenture  charge 
upon  the  ^'  undertaking  "  of  a  steamship,  gives  a  charge  upon  the 
whole  present  and  future  property  of  the  company,  with  a  right  to 
priority  to  the  general  creditors ;  and  it  seems,  also,  a  right  upon 
non-payment  to  sue  for  the  realization  of  the  security  {x). 

The  mortgage  in  the  form  in  the  Comp.  CI.  Act,  1845  (^),  does 
not  give  a  specific  lien  upon  the  surplus  lands,  or  the  proceeds  of 
their  sale  (z) ;  but  a  specific  charge  may  be  made  of  such  lands  (s) ; 
it  can,  however,  only  be  made  subject  to  the  right  of  pre-emption  in 
the  original  owners  (6). 

Notwithstanding  the  existence  of  mortgage  debentures  upon  the 
undertaking  of  a  company,  a  charge  upon  a  specific  asset  is  valid  {c). 

The  term  ^'  tolls  and  sums  of  money,"  means  sums  e/usdem  generis 
as  toUs  (d). 
HoUing  Btook.      A  mortgage  of  the  rolling  stock  of  a  railway  has  been  held 
valid  {e) ;  but  it  is  a  grave  question  whether  the  Court  would  not. 


{q)  I>oe  V.  St.  Selen'a  S.  Co.  2  Q.  B. 
364  ;  see  Wichham  y.  New  Brunswick,  ^e, 
E.  Co.  1  J.  C.  64,  78 ;  Exp,  Smith,  1  Ir. 
Eq.  L.  B.  275 ;  FairtitU  ▼.  Gilbert,  2  T. 
B.  169.  See  Doe  r.  Booth,  2  B.  &  P. 
219 ;  and  Perkiru  y.  Deptford  Bier  Co,  13 
Sim.  277. 

(r)  Bontet  y.  Baaingstoke  Canal  Co,  3 
Bing.  N.  C.  433. 

(«)  Hart  y.  Eoitem  Union  B,  Co.  7 
Exc.  246 ;  8  t^.  116 ;  17  Jur.  89. 

(0  Gardner  y.  London  and  Chatham  B, 
Co.  2  Ch.  201. 


(u)  Be  BagnaUtoum  and  Wexford  B, 
Co.  1  Ir.  Eq.  L.  R.  276,  282. 

{x)  Panama,  ^.  Mail  Co,  5  Ch.  318. 

(y)  8  &  9  Vict.  c.  16. 

(z)  Gardner  y.  London,  Chatham  and 
Dover  B,  Co,  eup, 

(b)  De  Winton  y.  Mayor  of  Brecon,  26 
Beay.  533. 

((?)  Be  Hamilton^  Windsor  Iron  Works, 
12  Ch.  D.  707,  V.  C.  Malins. 

{d)  Gardner  y.  London,  Chatham  and 
Dover  B,  Co,  sup, 

{e)  Blaekmore  y.  Tafes,  2  L.  B.  Exc. 
225 ;  36  L.  J.  £xo.  121 ;  15  W.  B.  750. 
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npon  the  intervention  of  shareholders,  or  of  the  Crown,  prevent  the 
railway  from  being  deprived  of  the  means  of  working  the  line  (/) ; 
and  rolling  stock  will  not  pass  under  a  mortgage  of  the  under- 
taking (jj). 

By  30  &  31  Vict.  c.  127,  s.  4  (A),  the  rolling  stock  and  plant  of  EaUwaypknt 
a  railway  company  are,  for  the  future,  protected  from  being  taken  execution. 
in  execution ;  but  a  receiver,  and,  if  necessary,  a  manager  of  the 
undertaking,  may  now  be  appointed,  on  the  petition  of  the  judg- 
ment creditor ;  and  the  moneys  paid  to  such  receiver  or  manager 
will  be  applied  and  distributed  under  the  direction  of  the  Court. 

The  protection  of  rolling  stock  from  execution  under  this  Act 
continues,  although  the  railway  is  afterwards  closed  for  traffic  (i). 

A  railway  which  has  never  commenced  to  acquire  land  is  not  an 
undertaking  under  the  section  {k). 

A  railway  ancillary  to  a  dock  is  within  the  Act  (kk). 

The  powers  of  a  receiver  under  the  section  do  not  extend  to 
getting  in  unpaid  calls  (/),  but  under  the  words  "  working  ex- 
penses," the  payment  of  the  hire  of  rolling  stock  is  included,  as 
against  debenture  holders  (/). 

A  debenture  which  comprised  the  chattels  of  the  company  must  BiUs  of  Sale 
have  been  registered  under  the  former  Bills  of  Sale  Acts,  as  against 
execution  creditors;  but  registration  is  not  necessary  against  a 
liquidator  under  a  winding  up  {m) ;  nor  is  it  under  the  Bills  of 
Sale  Act  of  1882  {mm). 

A  debt  due  before  incorporation  may  be  the  subject  of  a  mort- 
gage (n).  The  wor<^  "estates"  does  not  include  unpaid  calls  (o). 
And  the  capital  of  a  company  does  not  pass  by  the  words  "  under- 
taking, property,  and  the  receipts  and  revenues  thereof  "(/?);  nor 
does  the  uncalled  capital  pass  by  the  words  "  all  the  real  and 
personal  estate  "  (q). 

A  mortgagee  of  the  general  effects  of  a  company  is  not  entitled 
under  his  security  to  seize  the  books  of  the  company ;  and  if  he 

If)  36  L.  J.  Ex.  127,  pep  Martin,  B.  1882—132,  C.  A. 

(^)  Sari  y.  Eastern  UnUniy  ^e.  Co.  sup,  (m)  Marine  Mansions  Co.  4  Eq.  601, 

(h)  Made  perpetual  by  38  &  39  Yiot.  V.  C.  Wood. 

o»  31.  («»»)  Inf.  p.  619. 

(t)  Midland  Wagon  Co.  v.  FoiUries^  ^e.  (n)  Scott  v.  CoUfum^  26  Beav.  276 ;  6 

Co*  6  Q.  B.  D.  36.  Jar.  N.  S.  183. 

(k)  Birmingham  #  Lichfield  I.  Co.  18  (o)  King  y.  Marshall,  33  Bear.  565 ; 

Gh.  D.  155,  JeoBel,  M.  IL  10  Jur.  N.  S.  921. 

{kk)  Qt.  N.  n.  y.  Tahourdin,  13  Q.  B.  D.  {p)  Marine  Mansions  Co.  sup. 

320.  {q)  Cohmidl  Trusts  Corp.  lb  Gbi.'D.i^b, 

if)  ComwaU  MtneraU  By.  Co.  W.  N.      C.  A. 


394 


MOBTGAGES  BY  RAILWAYS  AlO)  OTHER  COHPAKIES.       Chap.  36. 


Galls. 


Future 
cJiattelg. 


has  done  so  he  must  deliver  them  up  to  the  liquidator  in  the 
winding  up  (r). 

(7.)  CalkySfc. 

.  A  mortgage  cannot  include  the  uncalled  up  capital  of  a  com- 
pany («)y  there  being  no  means  of  enforcing  such  a  mortgage  but 
by  a  receiver,  to  whom  the  discretion  of  the  directors  cannot  be 
delegated ;  but  mortgages  of  future  calls  are  expressly  contemplated 
in  the  statutory  form  of  mortgage  provided  in  the  Oomp.  CI. 
Cons.  Act  {t).  And  arrears  of  calls  may  be  mortgaged  (m),  and 
calls  already  made,  though  not  yet  payable  (x).  If  a  company 
mortgage  a  call,  and,  before  it  is  received,  make  another  call,  it 
cannot  prejudice  the  mortgagees  by  getting  in  the  second  call  at 
the  expense  of  the  first  (y). 

A  mortgage  of  all  the  real  and  personal  estate  of  a  company 
does  not  include  after-acquired  chattels  (s) ;  but  future  book  debts 
may  be  charged  {a). 

Whether  the  Jud.  Act,  1875  (J),  in  respect  of  winding  up,  has 
affected  the  power  of  a  company  to  charge  its  after-acquired  pro- 
perty as  against  other  creditors,  quc^e  {c). 

(8.)  Bond  token  a  charge. 

A  bond,  unless  by  its  terms  specifically  made  so,  is  no  charge  on 
the  property  of  a  company  (rf) ;  but  bonds  charging  "  all  the  estate, 
property,  and  effects  "  of  the  company,  wiU  be  a  charge  on  the 
assets,  semble  (e) ;  especially  when  the  articles  of  association  autho- 
rise the  borrowing  of  money  on  the  property  of  the  company  by 
debentures  (/).    A  debenture  containing  such  general  charge  upon 


(r)  £e  Clyne  Tin  Flate  Co,  47  L.  T. 
439,  Chitty,  J. 

(«)  Stanley* 8  Case,  4  De  G.  Jo.  &  Sm. 
407  ;  10  Jut.  N.  S.  713 ;  Kiny  t.  Mar- 
ihall,  33  Beav.  666;  Bank  of  S.  Australia 
T.  Abraham,  6  J.  0.  266 ;  LishmanU  Case, 
19  "W.  R.  344,  is  not  law. 

(t)  8  &  9  Vict.  c.  16, 8.  43,  and  Sched. 
C.  And  see  Wickham  v.  Kew  Bruns- 
wick,  ^c.  i?.  Co.  IJ.  C.  64 ;  3  Mo.  P.  C. 
N.  S.  416. 

(«)  Jte  Sankey  Brook  Coal  Co.  9  Eq. 
721 ;  10  t*.  381,  V.  0.  James ;  Gibbs' 
Case,  ib.  312,  V.  C.  Malins. 

(x)  Pickering  v.  H/racombe  B.  Co.  3 
L.  R.  0.  P.  236. 

(y)  Uuniber  Iromcorks  Co.  16  W.  R. 


474,  667. 

{z)  Be  New  Clydaeh,  ^e.  Co.  6  Eq.  614, 
M.  R. ;  see  Willink  r.  Andrews,  16  Ir. 
C.  L.  201. 

(a)  Bloomer  v.  Union  Coal  Co.  16  Eq. 
383,  V.  C.  Bacon. 

(*)  38  &  39  Vict.  0.  77,  s.  10. 

(c)  Be  Florence,  #c.  Co.  10  Ch.  D.  630, 
C.  A. 

(d)  Bussell  V.  JE.  Anglian  B.  Co.  3 
Mac.  &  G.  104,  126;  Imperial  Mercantile, 
^•c,  Assoc.  V.  Kewry,  ^c.  B.  2  Ir.  Eq. 
L.  R.  624 ;  Norton  v.  Florence,  ^.  Co. 
7  Ch.  D.  332,  Jessel,  M.  R. 

{e)  Be  Florence,  ^c.   Co.  sup.;  over- 
ruliDg  Norton  y.  Florence,  ^c.  Co.  sup. 
(/)  Be  Fhrenee,  fe*  Co.  sup.  . 
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the  property  of  a  company  is  subject  to  the  power  of  management 
in  the  directors,  and  therefore  to  a  mortgage  made  by  them  in 
carrying  on  their  business  before  the  debenture  holders  interfere  to 
stop  them  {g).  Such  a  debenture  binds  all  the  real  and  personal 
property  existing  at  the  commencement  of  a  winding  up  (A).  It 
is,  in  fact,  a  floating  security  on  the  assets  for  the  time  being  (A), 
subject  to  specific  charges  or  alienations  in  the  interval  {h) ;  the 
oommencement  of  the  winding  up  dates  from  the  appointment  of 
the  official  liquidator  (A). 


(9.)  Pari  passu  charge. 

Q-enerally  debentures  are  declared  by  statute  to  be  pari  pa^m  FaH  passu. 
charges,  in  whidii  case  an  additional  mortgage  taken  by  one  deben-  * 
ture  holder  is  invalid  {%),    Debenture  holders  must  sue  on  behalf 
of  themselves  and  all  others  in  the  same  class  {k) ;  and  if  one  de- 
benture holder  take  judgment  and  issue  execution,  he  must  hold 
the  proceeds  thereof  as  trustee  for  all  debenture  holders  (/). 

Where,  under  an  Act,  power  was  given  to  issue  mortgages  at  Interest 
interest,  and  the  interest  on  all  mortgages  "  at  any  time  granted,'*  pan  passu. 
was  to  be  '^2a<3l  pari  passu y  "  at  any  time  "  was  held  to  mean  under 
that  Act  (w). 

If  mortgages  are  charged  only  on  one  property,  all  the  mort- 
gages must  be  thrown  into  hotch-pot,  and  consolidated,  and  become 
diexg^A,  pari  passu  (n). 

In  a  case  where  a  canal  company  was  empowered  by  Act  of  Par- 
liament to  raise  money  by  bonds,  and  it  was  enacted,  that  every 
holder  of  them  should  be  equally  entitled  to  a  claim  or  lien  on  the 
;:ates  and  sums  of  money  to  be  taken  by  virtue  of  the  Act,  in  pro- 
portion to  the  amount  advanced  by  such  holders,  as  if  the  same 
had  been  advanced  upon  mortgages  or  annuities  (also  grantable  by 
the  Act)  without  any  preference  by  reason  of  the  priority  of  date 


($r)  Moor  v.  Anglo'Ilalian  JBankf  10 
Ch.  D.  681 »  Jessel,  M.  B.;  Be  Colonial 
Trusts  Corp.  15  Ch.  D.  465,  C.  A. 

(A)  Be  Colonial  Trusts  Corp.  sup. 

(0  8  &  9  Vict.  c.  16,  B.  42 ;  De  JFin- 
ton  Y.  Mayor  of  Breean^  26  Beay.  683 ; 
6  Jur.  N.  S.  882  ;  28  L.  J.  Gh.  600. 

(h)  MeUish  r.   Brooks,   3  Bear.   22 
Fotts  V.   JTarwiek,  ^c.    Co.   Kay,  142 
Fnpp  V.  Chard  B.    Co.    11    Ha.  241 
Legg  ▼.  Mathieson,  2  Giff.  71 ;  29  L.  J. 
Ch.  385. 


(l)  Bowen  v.  Brecon  B.  Co.  3  Eq.  541, 
V.  0.  Wood;  Fountains  v.  Carmarthen 

B.  Co.  5  1*.  316,  324,  V.  C.  Wood ; 
FotterieSf  ^-e.  B.  Co.  v.  Minor,  6  Ch. 
621—3.  But  Bee  Fotteries,  ^c.  B.  Co, 
6  ih.  67  ;  Hart  v.  E.  Union  B.  Co.  7Exc. 
246;  8  ib.  116;  17  Jur.  89;  Bolekow  y. 
Eenie  Bay  Fier  Co.  1  £.  &  B.  74. 

(m)  Harrison  v.   Cornwall,  ^c.  Co.  16 
Ch.  D.  66,  V.  C.  Hall;  varied  18  i*.  334, 

C.  A.;  affirmed  W.  N.  1883—86,  H.  L.  ^ 
(n)  Landowners,  ^e,  Co.  y.  Ashford,  16 

Ch.  D.  412,  Fry,  J. 
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of  any  such  Becoxities,  or  any  other  account  whatsoeYer,  it  was  held, 
that  an  indiyidnal  bondholder  might  sae  the  company  npon  his 
own  bond,  thongh  there  were  other  bonds,  mortgages,  &c.,  nn- 
satisfied,  the  lien  given  by  the  Act  being  only  an  additional 
eecority  (o). 

Bonds  charged  on  a  borough  fond,  made  np  of  rents  and  profits 
and  mortgages  of  tolls,  being  ancient  franchises,  were  held  to  be 
debts  affecting  the  corporation  lands,  nnder  s.  69  of  the  Lands 
GL  Cons.  Act  {p). 

(10.)  Ibr  tchat  purpose  given. 

Debentures  to  pay  past  debts  are  valid  {q) ;  but  a  debenture  for 
future  discount  under  an  illegal  agreement  is  invalid  (r) ;  but 
deposits  of  title  deeds  are  valid  («).  Debentures  to  which  fully 
paid  up  shares,  by  way  of  bonus,  are  attached,  if  authorized  by  the 
articles,  may  be  legal  {t). 

(11.)  Debentures  subject  to  equities. 

The  assignee  of  a  debenture,  like  any  other  chose  iu  action, 
takes  it,  subject  to  all  equities  available  against  the  assignor ;  but 
the  person  entitled  to  such  equities  may  release  them,  either  ex- 
pressly, or  by  implication  arising  from  his  course  of  conduct  {u). 
Thus  a  debenture  payable  to  bearer  was  held  not  subject  to  the 
equities  of  the  original  holder  (or).  And  it  was  held  that  the 
equities  were  released  by  registration  of  the  transfer  (y),  and  by 
acceptance  of  notice  of  the  assignment  (s).  A  debenture  payable 
to  order  is  either  a  promissory  note,  or  a  promise  to  pay  free  from 
any  equity  between  company  and  payee  (a).  Similarly,  bills  nego- 
ciated  with  the  agent  of  a  bank  upon  the  faith  of  a  letter  of  credit 
are    not    subject  to  the  equities  between  the  bank  and  their 


(o)  Bill  V.  Salford  Water  Works,  2 
B.  &  Ad.  644 ;  2  N.  &  M.  673. 

{p)  8  &  9  Vict.  c.  18  ;  Derby  Municipal 
Estates,  W.  N.  1876—188,  V.  C.  Hall. 

{q)  Inns  of  Court  llotel  Co,  6  Eq.  82, 
V.  C.  Giffard,  notwithfltanding  West 
Cornwall  H.  Co,  v.  Mowatt,  12  Jur.  407, 
V.  0.  E. ;  Bee  1  Lindl.  on  Ptnp.  p.  271, 
ed.  3  ;  271,  ed.  4  ;  and  6  Eq.  87. 

(r)  West  Cornwall  -B.  Co.  v.  MotoaU, 
tup. 

(s)  He  Patent  FtU  Co.  6  Ch.  83. 

(0  Be  Malaga  Lead  Co.  20  Eq.  624, 
Jeasel,  M.  R. 


(«)  Be  Northern  Assam  Tea  Co.  10  ih. 
468,  M.  R. 

(ar)  lb.;  Exp.  Colbome,  11  t*.  478,  V. 
C.  Malins;  Erunton's  Claim,  19  ib.  302, 
V.  0.  Malins. 

{y)  Be  Northern  Assam  Tea  Co.  sup. 
Bat  Bce  Official  Manager  of  theAtheneeum 
Life  Ass.  8oe.  y.  Tooleg,  3  De  Q-.  &  Jo. 
294 ;  6  Jnr.  N.  S.  129. 

(z)  Erunton's  Claim,  sup. 

(a)  General  Estates  Co.  y.  City  Bank,  3 
Gh.  761 ;  Be  Elakely  Ordnance  Oo.  ib. 
169. 
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agent  (6) ;  but  a  debenture  payable  to  the  holder  for  the  time  being 
is  not  free  from  such  equities  when  it  was  not  part  of  the  original 
contract  (c) ;  and  the  assignee,  after  a  winding  up,  of  debentures 
of  a  shareholder,  takes  subject  to  calls  subsequently  made  (d). 

(12.)  Issue  of  debentures  at  a  discount. 

Where  directors  are  authorized  to  borrow  money  on  any  terms 
they  think  fit,  they  may  issue  debentures  at  a  discount  (e) ;  and 
money  maybe  borrowed  on  mortgage  of  them,  and  the  mortgagees 
will  be  entitled  to  dividends  on  the  whole  amount,  paripassUy  with 
the  other  debenture  holders  (/).  Debentures  issued  to  directors  at 
a  discount  are  valid  {g). 

Bonds  issued  by  a  company,  with  a  bonus  share,  in  addition  to 
principal  and  interest,  are  not  illegal  {h). 

(13.)  Payment  by  ballot. 

Where  debentures  of  a  corporation  are  payable,  so  many  each 
year,  out  of  the  rates  by  baUot,  the  holders  of  the  bonds  not  drawn 
are  not  entitled  to  sue  or  have  a  receiver  for  payment  of  their 
principal  {i) ;  but  an  account  of  the  rates  was  decreed  when  the 
corporation  had  deprived  the  debenture  holder  of  the  benefit  of 
the  ballot  (A). 

If  debentures  are  payable  out  of  future  rates,  the  remedy  is  not 
a  receiver  but  a  mandamus  (/). 

(14.)  Debenture  stock. 

Where  companies  have  the  power  to  raise  money  by  mortgage  or  ComponieB. 
bond  they  may  do  so  by  debenture  stock  {m) ;  and  to  the  extent 
of  the  stock  so  issued  the  borrowing  powers  are  to  be  extin- 
guished (n).    Such  stock  is  a  charge  on  the  undertaking,  and  is 


(^)  B$  Agra  and  Masterman's  Bank,  2 
ib,  391. 

(e)  Re  Natal  Invettment  Co.  3  ib,  366  ; 
Exp.  Jamea,  8  Eq.  226.  And  see  Mlatt 
V.  Farquharson,  10  W.  R.  458,  V.  C. 
Wood. 

(it)  Sxp.  Maehenzie,  7  Eq.  240,  M.  B. 

\e)  Re  Anfflo-Banttbian,  ^e.  Co.  20  Eq. 
339,  Jeasel,  M.  B. 

(/)  Re  Regent^ e  Canal  Ironworks  Co.  3 
Ch.  D.  43,  C.  A. 


{g)  CampbelVi  Case,  4  t*.  470,  V.  C. 
Baoon ;  Re  AngiO'Danubian,  ^e.  Co.  sup. 

(h)  Re  Uruguay,  fe.  R.  Co.  11  Ch.  D. 
872,  Jessel,  M.  B. 

(i)  BresUm  v.  Corp,  of  Great  Yarmouth, 
7  Ch.  656. 

(A-)  Fletcher  r.  Gibbon,  23  Beay.  212. 

(/)  Drewry  y.  Barnes,  3  Bnas.  94. 

(m)  Comp.  CI.  Act,  1863,  26  &  27 
Yict.  0.  118,  B.  22;  and  32  &  33  Vict, 
c.  48,  8.  3. 

(«)  26  &  27  Vict.  0.  118,  8.  22. 
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BailwBj 


of  powen. 


iraiiBferable  and  tmnsmifflible  (o).     No  rate  of  intereet  is  now 
preflcribed  (/>). 

Similar  powers  as  to  debenture  stock  are  given  to  railwaj  com- 
panies (q).  In  order  to  check  the  issae  of  debentures  beyond  the 
powers  of  the  railway  company,  a  declaration  mnst  be  indorsed 
npon  each  mortgage  bond  or  certificate  of  debenture  stock  specify- 
ing the  powers  under  which  the  secnrities  are  issued  (r),  but  with 
a  proTiso  that  nothing  in  the  Act  is  to  affect  the  liability  of  the 
company  to  third  persons  («). 


Debentqie 
payable  to 
bearer. 


(15.)  Remedy  on  debentures. 

It  was  said  an  action  at  common  law  could  not  be  brought  on  a 
debenture  (/),  and  it  is  certain  that  no  action  can  lie  on  bonds  of  a 
foreign  government  (u) ;  but  foreign  scrip  is  n^otiable  {x). 

Before  the  Jud.  Act,  the  assignee  of  a  Lloyds'  Bond  could  not 
sue  in  his  own  name(y),  though  assignees  of  a  railway  bond 
must  (z). 

It  would  seem  that  a  bond  or  covenant  for  payment  to  bearer  is 
at  law  absolutely  void  {a).  Where  a  debenture,  payable  to  bearer, 
had  been  stolen,  an  assignee  for  value  from  the  thief  could  not 
recover  (6).  A  debenture  payable  to  bearer  is  not  negotiable  (6), 
and  (before  the  Jud.  Act),  could  not  have  been  sued  on  at  law  by 
the  bearer  or  assignee  {a).  But  a  contract  in  this  form,  although 
by  deed,  is  clearly  valid  in  equity,  and  the  assignee  of  such  a 
debenture,  whether  by  writing  or  mere  delivery,  may  prove  upon 
the  winding  up  of  the  company  in  his  own  name  (c) ;  but  an 
instrument  payable  to  bearer  or  order,  though  under  the  common 
seal  of  the  company,  and  in  other  respects  in  the  ordinary  form 


(o)  26  &  27  Vict.  0.  118,  8.  23. 

{p)  32  &  33  Vict.  c.  48,  8. 1,  repealing 
part  of  26  &  27  Vict.  c.  118,  8.  22. 

{q)  80  &  31  Vict.  c.  127,  as.  24,  5. 

(r)   29  &  30  Vict.  o.  108,  8.  14, 

(«)  lb.  8.  18. 

(/)  Pontet  T.  Batingitoke  Canal  Co,  3 
Bing.  N.  C.  433 ;  Hopkins  ▼.  Worcester, 
^e.  Canal  Proprietors,  6  Eq.  445,  V.  C. 
Giffard.  But  aee  Botcen  v.  Brecon  R.  Co. 
3  t*.  641,  V.  C.  Wood ;  aee  East  Union, 
^e.  Co.  V.  Sart,  8  Exc.  116  ;  17  Jur.  89, 
Exc.  Ch. ;  and  Panama,  ie.  Royal  Mail 
Co.  6  Cb.  318,  323. 


(h)  Crouch  Y.  Credit  Fonder  of  Bnfflandf 
8  L.  B.  Q.  B.  374 ;  Twyeross  v.  J)rexfus, 
6  Ch.  D.  611,  C.  A. 

{x)  Goodwin  y.  Bobarts,  10  L.  B.  Ex. 
76,  affirmed,  ib.  337. 

(y)  Inf.  p.  402  {x). 

(2)  8  &  9  Vict.  c.  16,  8.  46 ;  Vertue  v. 
East  Anglian  B.  6  Exc.  280 ;  19  L.  J. 
Exo.  235. 

(a)  Be  Blakelg,  ^.  Co.  3  Ch.  154, 
8,9. 

{b)  Crouch  Y.  Credit  Fonder,  tup. 

ip)  Be  BlakeJy,  ^.  Co.  tup. ;  and 
Katal  Investment  Co.  8  L.  B.  Q.  B. 
355. 
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of  a  debenture,  may  be  construed  as  a  promissory  note,  so  as  to 
be  negotiable  even  at  law  (d). 

As  to  the  invalidity  of  debentures  with  blanks  for  the  payee's  Debentures  in 
name,  and  their  admissibility  in  evidence,  see  {e). 

An  action  will  lie  by  a  debenture  holder  to  realise  his  security.  Remedy, 
although  the  company  is  not  being  wound  up  (/),  but  neither  he 
nor  a  judgment  creditor  is  entitled  to  foreclosure  or  a  sale  of  the 
railway  {g). 

If  a  judgment  creditor  issues  execution  against  real  or  personal  Right  v. 
property,  which  is  subject  to  a  debenture,  the  debenture  holder  is  JJ©^?^ 
entitled  to  an  injunction  (A),  although  the  time  for  payment  has  not 
arrived  (i) .  The  judgment  creditor  can  only  execute  his  elegit  upon 
such  right  as  the  company  has  in  the  lands,  subject  to  mortgages 
and  other  incumbrances,  to  the  right  of  user  for  the  purposes  of 
the  undertaking,  and  to  the  costs  of  management  (k). 

The  debenture  holder  is  entitled  to  a  receiver  of  the  tolls  and  Reoeiyer. 
earnings  of  the  company  (/),  although  no  time  for  payment  of 
the  principal  is  fixed,  if  he  has  given  six  months'  notice  (m) ;  but 
the  receivership  order  must  be  subject  to  prior  incumbrances,  and 
to  the  right  of  user  of  the  undertaking  for  the  purposes  of  the 
company  and  to  the  powers  of  management  in  the  directors  {n) ; 
a  receiver  was  granted  even  before  the  Jud.  Act  (o),  though  the 
legal  estate  was  in  the  debenture  holder  (p) ;  and  though  a  receiver 
might  have  been  appointed  in  a  summary  way  by  justices :  the 
jurisdiction  of  the  Court  is  not  taken  away  (q). 

It  is  the  duty  of  the  receiver  to  receive  the  gross  receipts  (r). 

This  remedy  is  so  peculiarly  applicable,  that  a  winding  up  order  Winding-up. 
will  be  refused  to  a  debenture  holder  until  a  receivership  has  been 


{d)  General  Eitates  Co.  3  Ch.  758. 

(e)  Enthoven  y,  Hoyle^  21  L.  J.  C.  P. 
100 ;  13  O.  B.  373. 

(/)  Re  Panama^  %c,  Boyal  Mail  Co, 
tup, 

(^)  Fumeee  ▼.  Caterham  R.  Co,  25 
Beav.  614;  4  Jar.  N.  S.  1213. 

(A)  Legg  r.  Matkieton,  2  Giff.  71;  6 
Jur.  N.  S.  1010 ;  29  L.  J.  Ch.  386. 

(0  Wildy  V.  Mid'SanU  B,  Co,  16  W. 
R.  409. 

(*)  FoUi  T.  Th$  Warwieh,  ^.  Kaviga- 
tion  Co,  Kay,  142;  Wichham  v.  Kew 
Brunswick,  ^o,  R,  Co,  I  J.  C.  64. 

(t)  lUmess  Y,  Caterham  R,  Co,  25 
Beay.  614,  619;  4  Jur.  N.  S.  1213;  J)e 
Winton  y.  Mayor  of  Brecon,  26  Beav. 


633;  5  Jur.  N.  S.  882;  Gardner  v. 
London,  Chatham  ^  Dover  R.  Co,  2  Ch. 
201,  213,  7;  Wichham  y.  New  Brunt- 
wick,  ^e,  Co,  tup, 

(m)  Hopkins  y,  Worcester,  ^c.  Canal 
Froprietort,  6  Eq.  487,  V.  C.  Giffard. 

(«)  Bottt  Y,  Warwick,  %e.  Co,  tup, 

(o)  36  &  37  Vicfc.  a  66,  8.  26,  8ub-s.  8. 

\p)  FrippY,  Chard R,  Co,  11  Ha.  241; 
17  Jur.  887. 

{q)  lb.  And  East  Union,  %c,  Co,  v. 
Hart,  sup.;  Amet  y,  Trutt'eet  of  Bir- 
kenhead  Doekt,  20  Beav.  332;  1  Jur. 
N.  S.  529. 

(r)  Simpson  y,  Ottawa  R,  10  XJ.  C. 
L.  J.  108,  C.  - 
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tried  («).    It  has  been  held  that  in  no  case  will  the  Gonit  appoint 
a  manager  of  a  railway  or  other  company  (t). 

Where  bonds  were  issued  payable  to  bearer,  and  the  property  of 
the  company  was  vested  in  trustees  to  secure  the  bonds  with 
interest,  but  the  covenants  were  made  with  the  trustees  only,  the 
bondholders  were  held  not  to  be  creditors  of  the  company;  they 
could  only  put  the  trustees  in  motion  (tf);  otherwise  where  the 
covenants  were  made  with  the  company  (r). 


Sale  of  under- 
taking. 


Merger  by 
jud^ent. 


Priority  of 
debenture 
bolders,  &c., 
by  B.  Co.'fl 
Act,  1867, 
B.  23. 


(16.)  Priority  of  debentures. 

Debentures  are  prior  to  all  judgments  and  general  creditors,  so 
frr  as  relates  to  property  subject  to  the  debentures  {x) ;  and  if  the 
undertaking  is  sold  either  under  an  Act  of  Parliament  {x)j  or  under 
a  winding  up  order  (s),  the  debenture  holders  have  a  priority  over 
uil  other  creditors  against  the  proceeds  of  sale,  although  their  debts 
were  incurred  in  carrying  on  the  business  (a). 

Judgment  taken  upon  a  debenture  merges  the  security,  so  that 
interest  at  4  per  cent,  only  runs  on  the  judgment  (6),  though  the 
debenture  carried  6  per  cent,  (c),  unless  there  was  an  agreement 
that  the  judgment  should  only  be  a  collateral  security  {d). 

Debenture  holders  have  no  claim  on  the  balance  from  rates  after 
they  have  been  received  {e). 

In  a  winding  up,  the  liquidators'  costs  in  carrying  on  the  business 
are  postponed  to  the  debenture  holders  (a). 

By  30  &  31  Vict.  c.  127,  s.  23,  the  priority  of  mortgages  and 
debenture  holders  against  the  company  and  their  property  over  all 
other  claims  on  account  of  any  debts  incurred  or  engagements 
entered  into,  after  the  20th  of  August,  1867,  has  been  declared ; 
but  this  priority  is  not  to  affect  any  claim  against  the  company  in 


(«)  Be  Exmouth  Doekt  Co,  17  Eq.  181, 
V.  C.  Malins;  Kerne  Bay  Waterworks 
Co.  10  Ch.  D.  42,  V.  C.  Malina. 

(0  Bbttt  V.  Warwick^  io.  Co,  Kay, 
142 ;  J)e  Wxnton  v.  Mayor  of  Brecon,  26 
Beay.  583 ;  Gardner  y,  Londcn,  Chatham 
and  Dover  B.  Co,  2  Ch.  201.  Bat  see 
Feck  V.  Trintmaran  Iron  Co,  2  Ch.  D. 
116,  Jessel,  M.  R.,  and  30  &  31  Vict.  c. 
127,  B.  4  ;  tup.  p.  393. 

(t*)  Be  Uruguay t  ^e.  B.  Co.  11 1*.  872, 
Jessel,  M.  B. 

(v)  Clave  Silver  Mining  Co.  W.  N. 
1884—124,  Pearson,  J. 

(x)    Ames    v.    Trustees  of  Birkenhead 


Doekt,  20  Beay.  332;  JWrness  y.  CaUr^ 
ham,  fe.  Co,  27  Beay.  358. 

{z)  Ba  Marine  Mantiont,  ^,  Co.  4  Eq. 
601,  v.  C.^Wood;  Panama,  ^.  Boyal 
Mail  Co,  5  Ch.  318 ;  Hart  y.  Battem,  ^. 
B,  Co,  7  Ezc.  246 ;  8  £xo.  116 ;  17  Jnr. 
89. 

(a)  OrisselVt  Case,  3  Ch.  D.  411,  C.  A. 

\h)  l&2Vict.c.  110,8.  17. 

(e)  European  Central  B.  Co.  4  Ch.  B. 
38,  V.  C.  Bacon. 

{d)  Be  Agricultural  Cattle  Insurance  Co. 
ib,  34,  n.  Jessel,  M.  R. 

{e)  Swiney  y.  Bnniskillen,  ^c.  B,  Co.  2 
Ir.  L.  R.  C.  L.  338. 


S«OT.  16.  PRIORITY  OF  DEBENTURES.  401 

respect  of  any  rent  charge  under  the  Lands  01.  Acts  of  1845  and 
1860,  or  of  any  rent  or  sum  payable  under  any  lease  to  the  company 
which  is  to  rank  in  priority  to,  or  pari  passu  with,  the  interest  or 
dividends  on  the  mortgages,  bonds,  and  debenture  stock,  nor  is  any 
claim  for  land  taken,  used,  or  occupied  by  the  company  for  the 
purposes  of  the  railway,  or  injuriously  affected  by  the  construction 
thereof,  or  by  the  exercise  of  any  of  the  powers  conferred  on  the 
company  to  be  affected. 

Debentures  executed  the  same  day  follow  priority  according  to 
the  order  in  which  they  are  executed,  unless  anything  on  their  face 
shews  another  priority  (/). 


(17.)  Register  of  mm^tgages  and  transfers. 

By  the  Oomp.  CI,  Cons.  Act,  1845  (gr),  a  register  of  mortgages 
and  bonds  is  required  to  be  kept  with  the  particulars  therein  speci- 
fied.   And  a  company  may  refuse  to  register  a  mortgage  if  it  does  statutory 
not  follow  the  statutory  form  (A). 

By  the  Companies  Act,  1862  (t),  every  limited  company  must  Register  of 
keep  a  register  of  all  mortgages  and  charges  affecting  the  property  ^dOT^ct  of 
of  the  company,  with  such  particulars  thereof  as  in  the  Act  specified,  ^®^^- 
under  a  penalty  not  exceeding  50/.  upon  every  director,  manager,  or 
other  officer  thereof. 

In  addition  to  the  penalty,  it  has  been  held,  that  an  officer  of 
the  company  who  takes  a  mortgage  from  the  pompany,  and  omits 
to  register  it,  cannot  avail  himself  of  it  (k) ;  and  a  solicitor  who 
took  the  mortgage,  although  not  the  solicitor  of  the  company,  was 
held  to  be  an  officer  within  the  Act  {k).  But  this  was  held  not  to 
apply  where  the  directors  who  took  the  mortgages  were  guilty  of 
no  neglect,  but  the  omission  arose  through  the  fault  of  the  secre- 
tary (m) ;  nor  as  against  the  transferee  of  a  mortgage  from  a 
director  (w) ;  nor  where  the  mortgage  was  made  to  a  firm,  of  which 
only  one  was  a  director  (o). 

Mortgagees,  who  are  not  officers  of  the  company,  do  not  lose  their 

(/)  Qartside  r.  SilktUmey  #<?.  Co.  21  Co.  2  Ch.  D.  346,  0.  A.                                                                        . 

Oh.  D.  762,  Fry,  J.  (m)  Borough  of  Haekney  Newspaper  Co.                                          Jk 

(^)  8  &  9  Vict.  0.  16,  8.  46.  8  ib.  669,  Jessel,  M.  B.                                                                     M 

(A)  Reg.  v.  General  Cemetery  Cb.  6  E.  &  (n)  The   International,    ^c.    Pulp    Co. 

B.  416.  KmwM  Mtg.  6  ib.  666,  Jeasel,  M.  B. 

(t)  26  &  26  Vict.  c.  89,  b.  43.  (o)  South  Durham  Iron  Co.  11  ib.  679, 

(k)  Patent  Bread  Machinery  Co.  VaipyU  C.  A. 
Cote,  7  Ch.  289;   The  Native  Inm  Ore 
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of  prioritj  ij  tbe  neglect  of  the  cffieen  *  ;  and  if  the  anregiateged 
^  ^  mortgages  hare  been  realised,  the  amount  cannot  be  diieeted  to  be 
lef  nnded  'o  . 

The  caces  in  vhic4i  themoztgagesof  offieoa  of  tlie  eompanybaTe 
been  poetpcoed  have  not  been  bawd  on  the  gronnd  that  eneh  nKHt* 
gages  are  rcid '  p  ;  and  the  principle  of  impoang  an  additJonaJ 
liainitj  beyond  the  penalty  is  diScoIt  to  beimdentood  {qjj  and  not 
Tery  eatisfactoTy  V  ;  but  the  point  is  settled- 

A  shareholder  is  entitled,  nnder  a^  43  of  the  CompanieB  Act, 
1862,  to  inspect  the  register  of  mortgages  («). 

Transfers  of  mortgages  and  debentmea  are  to  be  roistered  in 
manner  directed  by  (f).  ThetranEferee  mnst  soecmthe  debentnreB 
in  his  own  name  (u) ;  bat  the  assignee  of  a  lioyd's  bond  mnst 
(before  the  Jnd.  Act)  have  sued  in  the  name  of  the  obligee^  not  in 
his  own,  it  being  a  ehose  in  action  not  aaagnaUe  at  law  (jt). 

Debentme  bonds  of  a  Imiatic  are  tranafezaUe  nnder  16  &  17 
Vict.  c.  70,  s.  141  (y). 


(18.)  Railway  arrangement  $cheme. 

By  the  Bailways  Co.'s  Act,  1867  (s),  mortgagees  and  debentnre 
holders  of  railway  companies  are  bound  by  arrangement  schemes, 
which  hare  been  adopted  by  majorities  of  each  class  after  due 
adrertisement  in  the  manner  pointed  ont  in  the  Act.  The  sdieme 
will  be  confirmed,  nnless  the  assent  of  the  majority  is  obtained  by 
fraud  (a). 

Debenture  holders  who  hare  taken  judgment,  cannot  thereby  be 
placed  in  a  better  position  than  the  other  debenture  holders  (A)  ; 
although  they  have  taken  judgment,  they  are  still  debenture  holders, 
and,  as  such,  bound  by  the  scheme  (c). 

Judgment  creditors,  not  being  bound  by  the  scheme,  cannot  derive 


(»)  lU  General  8.  American  Co,  2  Ch.  D. 
337,  C.  A. 

(0)  Borough  of  Hackney  Newtpaper  Co. 
3  ib,  669,  JeMel,  H.  B. 

(p)  ValpyU  Caee,  7  Ch.  289. 

(^)  The  International^  %c,  Tulp  Co, 
Knowlet*  Mtg,  6  Ch.  D.  666,  Jessel, 
H.  B. 

(r)  Ih.  Ee  New  Globe  Fatent  fc.  Co, 
W.  N.  1879-18,  Jeasel,  M.  B. 

(•)  £e  Credit  Co,  11  Ch.  D.  266,  V.  0. 
HaU. 

(0  8  ft  9  Viot.  0.  16,  s.  47. 


(»)  Verttie  v.  £.  Anglian  M.  Co.  5 
Exo.  280;  19  L.  J.  Exo.  236. 

{x)  Williame  v.  Sidmoutk  S.  #0.  Co. 
2  L.  B.  Exc.  284 ;  36  L.  J.  £xc.  184 ; 
16  W.  B.  996  ;  16  L.  T.  N.  S.  425. 

(5^)  Be  Miiehea,  17  Ch.  D.  616,  C.  A. 

(z)  30  &  81  Vict.  c.  127. 

(a)  BeE.^W,  Junction  JS.  Co.  8  Eq. 
87,  V.  C.  James. 

(b)  Be  Fotteriet  Co.  6  Ch.  67;  Potteriee, 
ic.  Co.  Y.  Minor,  6  Ch.  621. 

{c)  Fotteriet,  ^.  Co.  y.  Ififior,  tup. 
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any  benefit  from  its  provisions  (rf).  Thus  mortgagees  and  vendors, 
who  have  accepted  rent  charges  under  the  scheme  in  satisfaction  of 
their  mortgages  ,and  vendors'  lien,  do  not  lose  their  priority  by 
merger  as  against  such  judgment  creditors  (d). 

Debentures  and  mortgages  may  be  changed  into  debenture  stock 
under  a  scheme  {e). 

Landowners  and  outside  creditors,  whose  assent  is  not  required 
by  the  Act,  are  not  bound  by  the  scheme  (/) ;  but  the  inrolment 
will  be  stayed  at  the  instance  of  outside  creditors  who  desire  to 
have  the  petition  reheard  (g). 

The  scheme  may  be  amended  by  the  Court,  although  the  amend- 
ment may  affect  the  priorities  of  debenture  holders  (h). 

(19.)  Suspension  clause  in  Arrangement  Acts. 

In  the  arrangement  schemes  of  railways  and  other  Acts  a  suspen- 
sion clause  is  often  introduced,  preventing  the  existing  creditors 
from  taking  steps  against  the  company  during  a  limited  period. 

It  has  been  held  that  mortgagees  who,  under  the  Act,  have  been 
compelled  to  accept  new  debentures,  with  different  rights  and 
priorities,  in  satisfaction  of  their  old  debentures,  are,  notwith- 
standing, still  "existing  creditors"  within  the  meaning  of  the 
suspension  clause  (t). 

Non-assenting  creditors  will  not,  during  the  suspense,  obtain 
leave  to  sue  without  special  drcumstances  (/). 

(20.)  Compensation  under  Companies  Acts. 

Compensation,  under  the  Lands  Clauses  Act,  for  loss  of  profits 
and  goodwill  of  mortgaged  premises,  belongs  to  the  mortgagee  (k). 

Where  a  company  refused  to  treat  with  a  mortgagee,  the  Court  ^andiOlaufleo 
stopped  the  works  (/) ;  and  where  the  equitable  mortgagee  is  not  Aot. 
served,  his  rights  remain  {m). 


(d)  Stevens  v.  Mid  ffante  JS.  8  Ch. 
1064. 

W  £e  IrUh  y.  W.  Co.  2  Ir.  Eq.  426. 

(/)  Re  Cambrian  B.  Scheme,  3  Gh.  278 ; 
E.  ^  W.  Junction  R.  Co.  eup. ;  Munne  y. 
Isle  of  Wight  JB.  Co.  8  t*.  668,  V.  C. 
James ;  yazied,  6  Ch.  414. 

(y)  Devon  and  Somerset  M.  Co.  6  Eq. 
616,  V.  0.  GiflEaid. 

(A)  Manchester  and  Milford  Ry,  Co. 
W.  N.  1881—121,  V.  C.  HaU. 


(i)  London  Financial  Co.  y.  Wrexham, 
^c.  Co.  18  Eq.  666,  V.  C.  MalinB. 

(J)  Teign  Valley  Ry.  W.  N.  1881— 
172,  Chitty,  J. 

(A)  File  y.  F.  3  Ch.  D.  86,  C.  A. 

(0  Ranken  y.  £.  and  W.  Ind.  Docks,  12 
Beay.  298 ;  14  Jur.  7,  H.  B. 

(m)  Martin  y.  London  end  Chatham,  ^c. 
R.  1  Ch.  601,  reyereing  1  Eq.  146,  V.  C. 
Stuart. 
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If  land  is  taken  by  a  company  and  there  is  a  doubt  whether  the 
persons  in  possession  are  mortgagees,  the  purchase  money  is  in- 
vested and  the  dividends  paid  to  the  persons  in  possession  without 
prejudice  to  any  question  or  application  (n). 


Mortgage 

Debenture 

Acts. 


(21.)  Mortgage  Debenture  Acts. 

By  the  Mortgage  Debenture  Act,  1865  (o),  and  the  Mortgage 
Debenture  Amendment  Act,  1870  (p),  companies  which  by  their 
constitution  are  limited  to  the  objects  of  advancing  money  on  the 
securities  upon  land  and  other  property  in  the  Acts  specified,  are 
empowered  to  issue  mortgage  debentures  in  the  form,  and  founded 
upon  such  securities  and  to  be  registered  as  in  the  Acts  mentioned. 


Bmial 
ground. 


Income  tax. 


(22.)  General  Matters. 

Notice  of  a  mortgage  of  shares  by  assignment  in  blank  is  bind- 
ing on  a  company  (q), 

Eegistration  of  a  mortgage  of  shares  will  not  be  enforced  by 
mandamus  (r). 

A  mortgage  on  the  future  rates  of  the  burial  ground  of  two 
parishes  is  valid  (s). 

And  see  further,  Comp.  CI.  Act,  inf,y  p.  1247. 

Coupons  on  debentures  payable  abroad  are.  liable  to  income 
tax  (t). 


(«)  JSxp.  Corky  11  W.  R.  1016. 
(o)   28  &  29  Vict.  c.  78. 
{p)3Z&  34  Vict.  c.  20. 
{g)  Exp.  Dobton,  6  Jur.  917,  Ct.  of 
Review. 


(r)  Gen.  Cemetery  Co.  2  Jur.  N.  S.  972, 
Q.  B. 

(s)  Reg.  v.  Overseen  of  Coleahill,  9  ib. 
226,  Q.  B. 

(t)  Alexandria  Water  Co.  y.  Mutgrave^ 
11  0.  B.  D.  174,  C.  A. 
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5.  Difference  of  equity  of  rede^nption  from  reversion  ex- 

pectant on  mortgage  term ib, 

(1.)  Qui  prior  est  tempore,  potior  est  jure. 

The  nature  of  an  equity  of  redemption,  its  rights  and  incidents, 
have  been  already  explained  (a).  It  has  been  shown,  that  although 
at  first  it  was  contended  that  an  equity  of  redemption  was  a  mere 
rights  yet  that  equity,  adhering  to  the  principles  of  the  civil  law, 
which  considered  the  borrower  the  owner  of  the  pledge  until  de- 
barred by  judicial  sentence,  and  looking  at  the  substance  and  not 
at  the  form  of  things,  held  the  mortgagor,  as  in  the  civil  law,  the 
real  owner  of  the  land  until  decree  of  foreclosure,  and  possessed  of 
it  in  his  ancient  and  original  right,  and  consequently  that  the 
equity  of  redemption  was  an  estate  in  the  land,  and  the  person 
entitled  to  it  the  real  owner  thereof,  and  the  mortgage  personal 
assets. 

An  equity  of  redemption,  therefore,  being  the  ancient  estate  in  Mortgage  of 
the  land,  may  be  itself  the  subject  of  mortgage  toties  quoties,  until  ^^mption. 
equity  debars  the  mortgagor  of  his  equitable  estate. 

Ajs  between  mere  equitable  incumb^rancers,  it  is  a  maxim  in 
equity — qui  prior  est  tempore^  potior  est  jure  {b).     On  this  principle 

(a)  Sup.  p.  31.  JFihshire  y.  Rabbitt,  14  ib.  76 ;  Roopcry. 

(b)  Brace  v.  Dueheu  of  Marlborough^  2  Harrison ^  2  K.  &  J.  100  ;  Lee  y.  HowUtt^ 
P.  Wms.  491 ;  WilmoU  y.  Fikey  5  Ha.  ib,  635 ;  Consolidated^  ^c.  Co,  v.  Silei/,  1 
14;  Jones  ▼.  J,   8  Sim.  633;   and  see  Giff.  371 ;  6  Jar.  N.  S.  1283. 
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Equities  eqnal 
law  prevails. 


Equitable 
incumbrancer 
gettiDg  in 
legal  estate. 


Notice  does 
not  apply  to 
equitable 
interests  in 
land. 


each  mortgagee  of  the  equity  of  redemptibn  has  pref  erenoe  aooordmg 
to  hifl  priority  in  timfe  (c). 

But,  as  remarked  by  Mr.  Fonblanque  {d)y  this  rule  is  only  appli- 
cable to  mere  equitiesy  for  there  is  another  important  principle  that 
must  be  borne  in  mind,  viz.,  that  where  equities  are  equal,  the  law 
must  prevail  (e),  of  which  more  will  be  hereafter  said  in  the  chapter 
on  the  doctrine  of  tacking.    Equity,  therefore,  will  not  deprive  a 
bond  fide  mortgagee   of   an  advantage  obtained  by  him  by  a 
oonveyanpe  of  the  legal  estate,  or  an  assignment  of  a  prior  judg- 
ment or  statute  (/),  provided  that  he  did  not  obtain  the  conveyance 
of  the  legal  estate  after  a  decree  to  account,  and  that  at  the  time 
of  advancing  his  money  he  had  not  notice  of  the  mesne  incum- 
brance.    It  is  inmiaterial  whether  he  has  notice  of  the  charge 
prior  to  obtaining  his  legal  protection  {g) ;  unless,  indeed,  he  be 
affected  in  the  mean  time  with  notice  of  an  express  trust  (A).    And 
in  the  case  of  a  vendee  advancing  his  money  on  a  contract  for  sale, 
notice  of  a  prior  equitable  charge  before  the  conveyance  will,  it  is 
said,  bind  him  (e).     The  consequence  of  the  before  mentioned  rule 
in  equity,  viz.,  that  where  equities  are  equal  the  law  must  prevail, 
is,  that  a  mortgagee  of  the  equity  of  redemption  may  be  postponed 
to  a  subsequent  mortgagee,  who,  having  advanced  his  money  without 
notice,  afterwards  (although  then  with  notice)  obtains  possesion  of 
the  legal  estate.     From  this  results  a  disadvantage  and   even 
danger  in  taking  a  mortgage  of  an  equity  of  redemption,  against 
which  it  is  difficult  to  guard. 

It  is  clear  that  the  doctrine  of  priority  being  gained  by  notice 
does  not  apply  to  equitable  interests  in  land  {)£)  \  and  notwith- 
standing doubts  once  expressed  (/),  notice  given  to  a  first  legal 
mortgagee  will  not  affect  the  third  mortgagee,  who  having  advanced 
his  money  without  notice  of  a  second  mortgage  shall  afterwards 
pay  off  (/;^),  and  take  a  transfer  of,  the  first  legal  mortgage,  such 
third  mortgage  overrides  the  second  mortgage,  though  the  transfer 
was  made  simultaneously  with  the  advance  by  the  third  mort- 
gagee (n).    In  like  manner  notice  given  by  a  third  mortgagee. 


((j)   Sup,  p.  31. 

\i)  See  1  Fonbl.  320. 

(tf)  Francises  14th  Maxim. 

(/)  See  BroM  t.  Bwhea  of  MarU 
b(»rough,  2  P.  Wms.  491. 

iff)  See  WortUy  v.  Birkheady  2  Ves.  S. 
673. 

(A)  B^Allm  Y.  Knighi,  5  Ha.  272; 
Saunders  t.  JD^htw^  2  Vem.  271 ;  Mum* 


ford  Y.  Siohwasaer,  18  Eq.  663,  Jeeael, 
M.  B. 

(i)  Wiffff  Y.  v.  1  Atk.  382,  and  3  P. 
Wms.  306,  n. 

{k)  See  inf.  Chap.  Notice,  p.  832. 

(/)  Mackreth  v.  Symmofu,  16  Ves.  337. 

(m)  See  iitf.  p.  917. 

(m)  Peacock  y.  Buri^  Coote  Mtg.  ed.  8, 
Appendix ;  4  L.  J.  N.  S.  Ch.  83. 


Sjbot.,  1.  .\QUI  PRIOR  EST  TEMPORE,  POTIOR  EST  JURE,  49? 

though  £U)pompanied  with  an  indorsement  on  the  title  deeds  of  the 
first  mortgage,  will  not  give  priority  to  such  third  incumbrancer 
over  the  second,  who  has  given  no  notice  (0). 

It  will  be  shown  in  a  subsequent  chapter  that  notice  to  the 
trustees  of  an  assignment  of  chattels  personal  and  choses  in  action  ' 
will  give  priority  aild  preference  (p). 


(2.)  Disadvantages  0/ mortgage  of  equity  of  redemption. 

Another  disadvantage  attending  a  mortgage  of  an  equity  of  Farther 
redemption  is,  that  the  first  mortgagee  may,  previously  to  the  *^^*'**^' 
second  mortgage,  or  even  subsequently  to  it  if  without  notice, 
make  further  advances  to  the  mortgagor,  all  of  which  (as  also 
judgment  or  statute  debts)  (^),  he  will,  as  hereafter  explained  (r), 
be  entitled  to  tack  to  his  original  mortgage  in  preference  to  the 
subsequent  mortgagee.      To  guard  against  this  mischief,   it  is  Saggestions 
incumbent  on  a  person  lending  money  on  an  equity  of  redemption,  Jl^^|^. 
first,  to  make  inquiry  of  the  prior  mortgagee  into  the  amount  of  his  miachief . 
demand,  and,  secondly,  to  give  him  express  notice  of  the  proposed 
mortgage.    And  it  will  be  advisable,  if  practicable^  i,  e,y  if  the  first 
mortgagee  will  permit,  to  put  notice  of  the  second  mortgage  on 
the  principal  title  deed,  such  as  the  conveyance  to  the  mortgagor 
or  the  like ;  for  otherwise  the  mortgagor  might  redeem  the  first 
mortgage,  and  convey  the  legal  estate  to  a  stranger  without 
notice,  who  would  thus  gain  a  preference  to  the  prior  equitable 
mortgagee. 

Another  disadvantage  attending  a  mortgage  of  an  equity  of  Dower  may 
redemption  is,  that  if  the  mortgagor  shall  afterwards  redeem  and       ^  ^' 
take  a  conveyance  to  himself,  he  will,  it  may  be  thought,  let  in  his 
widow's  right  to  dower,  though  he  will  not  by  such  means  let  in  his 
subsequent  judgment  creditors  («)  in  preference  to  the  equitable 
mortgagee. 

A  further  disadvantage  is,  that  the  mortgagee  has  no  legal 
remedy,  so  far  as  respects  the  estate,  for  enforcing  payment  of 
principal  or  interest,  but  is  driven  for  relief  to  his  suit  in  equity. 

For  other  disadvantages  of  second  mortgages,  see  {t). 

(0)  JoM9  y.  /.  8  Sim.  633.  (r)  Inf.  p.  89S. 

Ip)  See  inf,  p.  833.  (•)   jnUltvorth  v.  Gaugain,  3  Ha.  416 ; 

(^)  Brace  r.  Puehess  of  Marlborough^ '  Or.  &  Ph.  325. 
tup,  (/)  Lewin,  Trusts,  802,  7th  ed. 
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Mortgage 
without 
notice  of 
judgmente. 


(3.)  Clandestine  mortgages^  4^6  Wm.  IIL  c.  16. 

Another  disadvantage,  against  whioh  no  prudence  oan  goard,  is, 
that  the  mortgagor  may  secretly  have  executed  prior  mortgages  of 
the  equity.  For  so  gross  a  fraud  the  legislature  has  enacted  that 
his  right  of  redemption  shall  be  utterly  lost. 

The  4  &  5  Wm.  III.  c.  16,  enacts  that  "  if  any  person  shall  borrow 
any  money,  or  for  any  other  valuable  consideration  for  the  payment 
thereof,  voluntarily  give,  acknowledge,  permit,  or  suffer  to  be  entered 
against  him  or  them  one  or  more  judgment  or  judgments,  statute 
or  statutes,  recognisance  or  recognisances  to  any  person  or  persons, 
creditor  or  creditors,  and  if  the  said  boirower  or  boirowers,  debtor 
or  debtors,  shall  afterwards  take  up  or  borrow  any  other  sum  or 
sums  of  money  of  any  other  person  or  persons,  or  for  other  valuable 
consideration  become  indebted  to  such  person  or  persons,  and  for 
securing  the  repayment  and  discharge  thereof  shall  mortgage  his, 
her  or  their  lands  or  tenements,  or  any  part  thereof,  to  the  said 
second  or  other  lender  or  lenders  of  the  said  money,  creditor  or 
creditors,  or  to  any  other  person  or  persons  in  trust  for  or  to  the 
use  of  such  second  or  other  lender  or  lenders,  creditor  or  creditors, 
and  shall  not  give  notice  to  the  said  mortgagee  or  mortgagees  of 
the  said  judgment  or  judgments,  statute  or  statutes,  recognisance  or 
recognisances,  in  writing  under  his,  her,  or  their  hand  or  hands, 
before  the  execution  of  the  said  mortgage  or  mortgages,  imless 
such  mortgagor  or  mortgagors,  his,  her,  or  their  heirs,  upon  notice 
to  him,  her  or  them,  given  by  the  mortgagee  or  mortgagees  of  the 
said  lands  and  tenements,  his,  her,  or  their  heirs,  executors,  ad- 
ministrators, or  assigns,  in  writing  under  his,  her,  or  their  hands 
and  seals,  attested  by  two  or  more  sufficient  witnesses,  of  any  such 
former  judgment  or  judgments,  statute  or  statutes,  recognisance 
or  recognisances,  shall,  within  six  months,  pay  off  and  discharge 
the  said  judgment  or  judgments,  statute  or  statutes,  recognisance 
or  recognisances,  and  all  interest  and  charges  due  thereupon,  and 
cause  or  procure  the  same  to  be  vacated  or  discharged  by  record, 
that  then  the  mortgagor  or  mortgagors  of  the  said  lands  and  tene- 
ments, his,  her,  or  their  heirs,  executors,  administrators,  or  assigns, 
shall  have  no  benefit  or  remedy  against  the  said  mortgagee  or 
mortgagees,  his,  her,  or  their  heirs,  executors,  administrators,  or 
assigns,  or  any  of  them,  in  equity  or  elsewhere,  for  redemption  of 
the  said  lands  and  tenements,  or  any  part  thereof ;  but  the  said 
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mortgagee  or  mortgagees,  his,  her,  or  their  heirs,  executors,  ad-  4&6Wm.in. 

ministrators,  and  assigns,  shall  and  may  hold  and  enjoy  the  said 

lands  and  tenements  for  such  estate  and  term  therein  as  were  or 

was  granted  and  settled  to  the  said  mortgagee  or  mortgagees 

against  the  said  mortgagor  or  mortgagors,  and  all  person  and 

persons  lawfully  claiming  from,  by,  or  under  him,  her,  or  them, 

freed  from  equity  of  redemption,  and  as  fuUy  to  all  intents  and 

purposes  whatsoever  as  if  the  same  had  been  purchased  absolutely 

and  without  any  power  or  liberty  of  redemption  :  " 

And  further  that,  "  if  any  person  shall  mortgage  any  lands  or  Mortgagor 

.  .  concealing 

tenements  to  any  person  or  persons  for  security  of  money  lent  or  first  mortgage 
otherwise  accrued,  or  become  due,  or  for  other  valuable  considera-  jnoSm^e 
tions,  and  if  the  said  mortgagor  or  mortgagors  shall  again  mortgage 
the  same  lands  or  tenements  or  any  part  thereof  to  any  other  person 
or  persons  for  valuable  considerations  (the  said  former  mortgage 
being  in  force  and  not  discharged),  and  shall  not  discover  to  the 
said  second  or  other  mortgagee  or  mortgagees,  or  some  or  one  of 
them,  the  former  mortgage  or  mortgages  in  writing  under  his,  her, 
or  their  hands,  that  then  and  in  those  cases  also,  the  said  mort- 
gagor or  mortgagors,  his,  her,  or  their  heirs,  executors,  administra- 
tors, or  assigns,  shall  have  no  relief  or  equity  of  redemption  against 
the  said  second  or  after  mortgagee  or  mortgagees,  his,  her,  or  their 
heirs,  executors,  administrators,  or  assigns,  upon  the  said  after 
mortgage  or  mortgages ;  but  that  such  mortgagee  or  mortgagees, 
his,  her,  or  their  heirs,  executors,  administrators,  and  assigns, 
shall  and  may  hold  and  enjoy  such  more  than  once  mortgaged 
lands  and  tenements  for  such  estate  and  term  therein  as  were  or 
was  granted  and  conveyed  by  the  said  mortgagor  or  mortgagors,  losee  equity  of 
against  him,  her,  or  them,  his,  her,  or  their  heirs,  executors,  or  '  ®°^P*^°^- 
administrators  respectively,  freed  from  equity  of  redemption,  and  as 
fully  to  all  intents  and  purposes  as  if  the  same  had  been  an  abso* 
lute  purchase,  and  without  any  power  or  liberty  of  redemption." 

But  it  provides,  that  if  it  shall  so  happen  that  there  be  more 
than  one  mortgage  at  the  same  time  made  by  any  person  or  persons 
to  any  person  or  persons  of  the  same  lands  and  tenements^  the  several 
late  or  imder  mortgagees,  his,  her,  or  their  heirs,  executors,  ad- 
ministrators or  assigns,  shall  have  power  to  redeem  any  former 
mortgage  or  mortgages  upon  payment  of  the  principal  debt, 
interest,  and  costs  of  suit  to  the  prior  mortgagee  or  mortgagees, 
his,  her,  or  their  heirs,  executors,  administrators,  or  assigns.  And 
also,  that  nothing  in  the  Act  contained  shall  be  construed  to  bar  Dower. 
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any  widow  of  any  mortgagor  of  lands  or  tenements  from  her  dower 
and  right  in  or  to  the  said  lands,  who  did  not  legally  join  with  her 
husband  in  such  mortgage,  or  otherwise  lawfully  bar  or  exclude 
herself  from  such  her  dower  or  right. 
Mortgage  of  It  will  be  seen  that  the  language  of  the  statute  is  confined  to  a 
^^  "  '  second  mortgage  of  the  same  lands^  and  that  the  legislature  does 
not  appear  to  have  contemplated  that  other  estates  might  be  also 
comprised  in  the  second  mortgage.  To  such  case:i,  it  has  been 
held,  the  statute,  being  penal,  does  not  apply  (u),  imless  the  pro- 
.perty  joined  with  the  equity  of  redemption  is  so  inconsiderable 
that  its  introduction  into  the  mortgage  was  palpably  fraudulent, 
and  for  the  mere  purpose  of  affording  a  pretext  for  the  evasion  of 
the  statute. 

The  case  of  Stafford  v.  Selby  (w)  also  determined,  that  to  comply 
with  the  directions  of  the  statute,  the  mortgagor  must  give  the 
second  mortgagee  notice  in  writing  under  his  hand  of  all  the  prior 
incumbrances ;  and  that  an  assignee  of  the  second  mortgage,  as 
well  as  a  subsequent  mortgagee  redeeming  the  second  mortgage, 
has  the  benefit  of  the  statute.  But  that  to  entitle  a  second  mort- 
gagee to  the  advantage  of  the  statute,  he  must  come  into  Court 
with  dean  hands  and  free  from  fraud. 

The  latter  part  of  the  statute,  saving  the  rights  of  widows  not 
concurring  in  the  mortgage,  will  be  inoperative  in  respect  of  women 
married  subsequently  to  the  1st  of  January,  1834,  by  reason  that 
3  &  4  Wm.  rV.  0. 105,  renders  the  dispositions  by  a  husband  bind- 
ing on  his  wife,  without  her  concurrence  {v). 

The  statute  does  not  give  a  right  to  the  second  mortgagee  to 
come  actively  into  court  to  enforce  the  forfeiture ;  and  in  order  to 
bring  the  Act  into  operation,  both  the  first  and  second  mortgages 
must  be,  in  the  strictest  sense,  mortgages  reserving  a  right  of 
redemption  {x).  The  forfeiture  will  not  arise  so  long  as  there  is  a 
legal  right  to  redeem,  but  only  after  the  stipulated  time  for  re- 
demption has  passed,  and  therefore  the  equity  of  redemption  alone 
remains  (y). 

(u)  Stafford  t..  Selby^    3  Vem.   689 ;  {x)  Kcnnard  t.  Futvoye^   2  Giff.  81. 

Eq.  Ga.  Ab.  320,  pi.  5.  See  Clark  y.  Motkins,  15  W.  R.  1161. 

{v)  Sup,  p.  35.  (y)  2  Day.   Cony.  p.  552,  ed.   3,  6, 

ed.  4. 


Sbot.  4.        CONCEALMENT  OF  INOUBfBRANOES  PROM  ABSTRACT.  4II 

(4.)  Concealment  of  incumbrances  from  abstract 

Any  seller  or  mortgagor,  or  the  solicitor  or  agent  of  such,  who  22  &  23  Vict, 
conceals  any  settlement,  deed,  will,  or  other  instrument  material  to  '  ' 
the  title,  or  any  incumbrance,  from  the  purchaser  (s)  or  mort- 
gagee (a),  or  who  falsifies  any  pedigree  on  which  the  title  does  or 
may  depend  in  order  to  induce  him  to  accept  the  title,  with  intent 
to  defraud,  is  guilty  of  misdemeanour,  and  also  liable  to  an  actiort 
for  damages  at  the  suit  of  the  purchaser  or  mortgagee ;  but  no 
prosecution  is  to  be  commenced  without  the  sanction  of  the  Attorney 
General,  or,  if  that  office  be  vacant,  of  the  Solicitor  Greneral.  This 
section,  it  is  conceived,  can  only  apply  to  the  fraudulent  conceal- 
ment of  an  existing  incumbrance,  nor  will  the  vendor's  solicitor  be 
criminally  responsible  if  he  suppress  a  mere  equitable  charge,  which 
has  been  satisfied,  or  which  no  longer  affects  the  title  (6). 

"Where  there  is  a  condition  of  sale  that  no  title  to  the  property 
sold  shall  be  shown  before  a  certain  date,  sembky  that  the  above 
Acts  do  not  apply  to  the  omission  of  an  incumbrance  prior  to  that 
date  (c).  But  there  is  no  fraudulent  concealment  of  a  claim  when 
the  person  is  under  no  obligation  to  disclose  it,  as  a  witness  under 
examination  (d), 

(5.)  Reversion  expectant  on  mortgage  term. 

The  reader  will,  of  course,  not  confound  a  legal  reversion  expect- 
ant on  a  mortgage  term  with  an  equity  of  redemption.  A  mortgage 
in  fee,  therefore,  after  a  mortgage  for  a  term  of  years,  will,  of 
course,  take  precedence  of  mere  equitable  incumbrances  upon  the 
term.  But  even  to  a  mortgage  of  such  a  nature,  without  some 
degree  of  precaution,  a  degree  of  hazard  attaches,  for  the  first 
mortgagee  may  continue  to  make  advances  to  the  mortgagor  after 
the  date  of  the  mortgage  in  fee,  either  on  his  original  security,  or 
on  judgment  or  statute  security ;  all  of  which  he  will  be  entitled 
to  tack,  unless  he  had  notice  of  the  second  mortgage ;  and  even  a 
subsequent  mortgagee  of  the  mere  equity  of  redemption  might 
obtain  an  advantage  over  the  mortgagee  of  the  legal  reversion,  by 

{z)  22  &  23  Vict.  o.  35,  8.  24.  (e)  Smith  ▼.  Sobinson,  13  Gh.  D.  148, 

(a)  23  &  24  Viot.  0.  38,  8.  8.  £^,  J. 

{b)  Dart  &  Barb.  p.  280,  ed.  4,  and          {d)  Bolt  v.  JFhite,  3  Do  G.  J.  &  Sm. 

pp.  98,  802,  ed.  5.  360 ;  9  Jnr.  N.  S.  343. 
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procuring  an  aseignment  of  the  first  mortgage,  to  whioh  he  might 
taok  his  equitable  charge  if  he  had  not  notice  of  the  intervening 
mortgage  at  the  time  of  advancing  his  money.  To  guard  against 
the  first  of  these  dangers,  it  is  proper  for  the  mortgagee  of  the 
legal  reversion  to  make  the  like  enquiries  of  the  mortgagee  of  the 
term,  and  to  give  him  the  like  notice,  as  above  mentioned,  in  the 
case  of  a  mortgage  of  the  equity  of  redemption.  And  against  the 
second  danger,  the  notice  to  the  first  mortgagee  might  be  of 
service. 
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(1.)  General  rights  of  mortgagee. 

Subject  to  the  conditions  in  the  Act  specified,  if   a  debtor  BeoeiTing 
commits  an  act  of  bankruptcy  the  Court  may,  on  a  bankruptcy 
petition  being  presented  either  by  a  creditor  or  by  the  debtor, 
make  an  order,  in  the  Act  called  a  receiving  order,  for  the  protec- 
tion of  the  estate  (a). 

An  act  of  bankruptcy  committed  before  the  B.  A.  1883  came 
into  operation  may  be  the  foundation  of  a  petition  under  that 
Act  {b). 

On  the  making  of  a  receiving  order  under  the  Act,  an  official  Mortgagee 
receiver  is  thereby  constituted  receiver   of   the  property  of  the  t^faaptcy 
debtor,  and  thereafter,  except  as  directed  by  the  Act,  no  creditor,  prooeedmga 
to  whom  the  debtor  is  indebted  in  respect  of  any  debt  provable  in 
the  bankruptcy,  shall  have  any  remedy  against  the  property  or 
person  of  the  debtor  in  respect  of  the  debt,  or  shall  commence  any 


(a)  B.  A.  1883,  s.  5. 


(A)  Exp,  Tratt,  W.  N.  1884—61,  0.  A. 
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aotion  or  other  legal  proceedings,  unless  with  the  leave  of  the 
Court  and  on  such  terms  as  the  Court  may  impose.  But  this  is 
not  to  aflfect  the  power  of  any  secured  creditor  to  realise  or  other- 
wise deal  with  his  security  in  the  same  manner  as  he  would  have 
been  entitled  to  realise  or  deal  with  it  if  s.  9  had  not  been 
passed  {b), 
DiBcretionaiy  The  Court  may,  if  it  is  shown  to  be  necessary  for  the  protection 
appointment    of  the  estate,  at  any  time  after  the  presentation  of  a  bankruptcy 

tJ^Zt     P««tio°.  •"Id  tf f 0",  a  rece^^g  o^er  is  made,  appoint  the  official 
ppoceedingB.     receiver  to  be  interim  receiver  of  the  property  of  the  debtor,  or  of 
any  part  thereof,  and  direct  him  to  take  immediate  possession 
thereof  or  of  any  part  thereof  (c). 

The  Court  may  at  any  time  after  the  presentation  of  a  bank- 
ruptcy petition  stay  any  action,  execution,  or  other  legal  process 
against  the  property  or  person  of  the  debtor,  and  any  Court  in 
which  proceedings  axe  pending  against  a  debtor  may,  on  proof  that 
a  bankruptcy  petition  has  been  presented  by  or  against  the  debtor, 
either  stay  the  proceedings  or  allow  them  to  continue  on  such  terms 
as  it  may  think  just  {d), 
Semoe  of  Where  the  Court  makes  an  order  staying  any  action  or  proceed- 

pxooeedix^^  ding,  or  staying  proceedings  generally,  the  order  may  be  served  by 
sending  a  copy  thereof,  imder  the  seal  of  the  Court,  by  prepaid 
post  letter  to  the  address  for  service  of  the  plaintiff  or  other  party 
prosecuting  such  proceeding  (e). 

(2.)   JFho  is  a^^  secured  creditor ^^  and  his  retnedies, 

A  "  secured  creditor"  means  a  person  holding  a  mortgage,  charge, 
or  lien  on  the  property  of  the  debtor  or  any  part  thereof  as  a 
security  for  a  debt  due  to  him  from  the  debtor  (/).     "Secured 
creditor  "  and  "  person  holding  security  "  mean  the  same. 
Gaxnifihee  A  creditor  who  has  obtained  a  garnishee  order  absolute  is  a 

secured  creditor  {ff).  So  also,  a  creditor  who  has  obtained  and 
served  a  garnishee  order  «f«t  (A),  but  not  where  the  order  nisi  has 
not  been  served  (i). 

(3)  B.  A.  1888,  8.  9 ;  JEg?.  Sodffkinstm,  (A)  Mp.  Jotelyne,  8  Oh.  D.  327,  0.  A. ; 

1  Ch.  D.  702,  0.  J.  Baoon;  afBrmed  2  ib,  Lowe  v.  JBlakemore,  10  L.  R.  Q.  B.  486 ; 

486.  overruling  £xp.  Greemoay,  16  Eq.  619, 

{e)  B.  A.  1883,  s.  10,  sab-s.  1.  O.J.  Bacon;  HoUms  v.  TutUm,  6E.  &B. 

\d)  lb.  snb-8.  2.  66;  ondBee Stevens  y.  Fhelipt,  10  Oh.  417. 

(tf)  lb.  B.  11.  (0  ^<f  Stanhope^  #c.  Co.  11  Ch.  D.  160, 

(/)  lb.  B.    8 ;    Emanuel  v.    Bridger,  0.  A. ;  Earner  v.  QiUe,  ib.  942,  Jeesel, 

9  L.  B.  Q.  B.  286.  M.  B. 

(pr)  Emanuel  y.  Bridfer,  tup. 


order. 
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A  judgment  creditor  who  being  unable,  in  consequence  of  a  legal  Judgement 
mortgage,  to  issue  an  ekgit^  has  obtained  a  receivership  order,  is  a 
secured  creditor  (A;) ;  but  a  judgment  creditor,  who  has  issued  a 
Ji./a.  before,  but  made  no  seizure  till  after,  a  liquidation,  is  not  (/). 

Delivery  of  the  writ  to  the  sherifE  before  the  act  of  bankruptcy 
does  not  bind  the  goods  as  against  the  trustee,  but  seizure  of  them 
before  the  act  of  bankruptcy  is  necessary  (;n),  and  suffices,  although 
the  adjudication  is  before  a  sale  (n). 

Seizure  of  goods  by  the  sheriff  under  an  elegit  makes  the  execution  Seizure  by 
creditor  a  secured  creditor,  though  bankruptcy  intervene  before  the 
inquisition  (o). 

So  where  the  goods  were  seized  under  a  fi,  fa.  which  was 
withdrawn,  an  execution  creditor  who  had  lodged  an  elegit  with 
the  sheriff  before  the  fi,  fa.  was  withdrawn,  was  also,  before  the 
B.  A.  1883,  a  secured  creditor  (jo),  and  that  even  where  the  goods 
had  been  sold  under  s.  87  of  B.  A.  1869  {p). 

A  judgment  creditor,  who  has  merely  issued  a  sequestration 
against  the  defendant  and  served  it  on  the  debtor  or  trustee  of  the 
defendant,  is  not  a  secured  creditor  (r). 

Nor  is  a  judgment  creditor  with  sequestration  against  a  beneficed  Sequestra- 
clergyman  («),  nor  a  landlord  in  possession  under  a  distress  {t). 

Where  a  consignee  accepts  a  bill  of  exchange  payable  on  delivery  BiU  of 
up  of  a  bill  of  lading,  the  holder  of  the  bill  of  exchange  cannot  at^^^o 
on  the  consignee's  bankruptcy  prove  without  giving  up  the  bill  of  ^^  ^^  lading, 
lading  (u). 

A  creditor  who  has  served  a  writ  of  foreign  attachment  in  an  Foreigii 
action  in  the   Lord  Mayor's  Court,  is  not  a  "creditor  holding  *'        ®^** 
security,"  where  the  presentation  of  a  liquidation  petition  by  the 
debtor,  followed  by  an  interpleader  order,  has  prevented  the  creditor 
from  proceeding  to  judgment  in  the  action  (x). 

Any  secured  creditor  may  either  rest  on  his  security  and  compel  Remediee  of 
the  trustee  to  redeem  him,  or,  if  he  has  power  to  sell  the  property  ^^tor. 
comprised  in  his  security,  he  may  realize  it  by  sale  without  apply- 


{X)  Exp.  £vanif  13  Gli.  D.  252,  G.  A., 
affirming  11  ib.  691,  V.  0.  Bacon. 

(Q  Bfi  Balbimie,  3  t^.  488,  0.  A. ;  and 
see  tup.  p.  130. 

(m)  JSxp.  WiUiama,  7  Ch.  314. 

(n)  Slater  v.  JPinder,  6  L.  B.  Exc.  228. 

(o)  Exp.  Abbott,  15  Ch.  D.  447,  0.  A. ; 
see  Exp.  Suiter,  llib.  839,  Bacon,  0.  J. 

{p)  Exp.  Shaw,  W.  N.  1884—60, 0.  A. 

(r)  Exp.  Kehan,  14  Ch.  D.  41,  C.  A. 


(«)  MopkiM  V.  Clarke,  10  Jur.  N.  S. 
439 ;  affirmed  ib.  1071. 

(0  Ee  Stockton,  ^e.  Co.  10  Ch.  D.  336, 
C.A. 

(«)  Exp.  Brett,  6  Ch.  838,  L.  J. 

{x)  Levy  v.  Lovell,  11  Ch.  D.  220, 
C.  J.  Bacon;  reversed  14  i^.  234;  see 
also  London  Cotton  Co.  25  W.  B.  109, 
V.  C.  HaU  on  appeal;  Exp.  Sear,  17 
Ch.  D.  74,  C.  A. 
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ing  to  the  Court,  and  then  prove  for  the  defidenc j ;  or  he  may 
apply  to  have  his  securitieB  realized  under  the  order  of  the  Court 
and  prove  for  any  deficiency  (j/) ;  or  he  may  throw  up  his  securities 
and  prove  generally  (2),  without  prejudice  to  his  daim  on  any 
surety  for  the  debt  (a) ;  but,  having  made  his  election  to  give  up 
his  securities,  he  cannot  afterwards  retract  (b) ;  and  if  he  prove  for 
the  residue,  he  cannot  charge  interest  beyond  the  date  of  the  order 
of  adjudication  (c).  He  may  abo  (if  he  have  a  mortgage  for  the  re- 
transfer  of  stock)  prove  the  value  of  the  stock  at  the  date  of  the 
petition,  and  the  amount  of  dividends  due  prior  to  it  {d) ;  and  if 
the  bankruptcy  takes  place  prior  to  the  time  for  repayment  of 
the  money  secured  by  mortgage,  and  the  mortgagee  have  also 
a  bond  for  the  debt,  of  which  any  breach  has  been  committed 
in  the  payment  of  interest,  he  may  prove  for  the  whole  debt  {e) ;  or, 
if  such  breach  has  not  been  then  committed,  he  may  prove  for  the 
full  amount,  allowing  out  of  the  dividend  a  rebate  of  interest  at 
5  per  cent.,  to  be  computed  from  the  declaration  of  a  dividend  to 
the  time  when  the  bond  would  have  been  payable. 


Assessment 
of  Talue  of 
eeouritj. 


(3.)  Petition  and  proof  by  secured  creditor. 

If  the  petitioning  creditor  is  a  secured  creditor,  he  must,  in  his 
petition,  either  state  that  he  is  willing  to  give  up  his  security  for 
the  benefit  of  the  creditors  in  the  event  of  the  debtor  being  ad- 
judged bankrupt,  or  give  an  estimate  of  the  value  of  his  security. 
In  the  latter  case,  he  may  be  admitted  as  a  petitioning  creditor  to 
the  extent  of  the  balance  of  the  debt  due  to  him,  after  deducting 
the  value  so  estimated  in  the  same  manner  as  if  he  were  an  un- 
secured creditor  (/).  For  petition  by  secured  creditor  who  has 
undervalued  his  security,  see  (ff). 

A  secured  creditor,  unless  he  shall  have  realized  his  security, 
shall,  previously  to  being  allowed  to  prove  or  vote,  state  in  his  proof 
the  particulars  of  his  security  and  the  value  at  which  he  assesses 
the  same ;  and  he  shall  be  deemed  to  be  a  creditor  only  in  respect 
of  the  balance  due  to  him  after  deducting  such  assessed  value  of 


(y)  B.  A.  1883,  2nd  Sched.  Rule  9 
et  ieq. 

(«)  lb.  r.  10 ;  Exp,  Grove,  1  Atk.  106. 

(a)  £xp.  Bennet,  2  ih,  628;  Bxp, 
Wildman,  1  ib.  109. 

(b)  Exp.  Doumes,  18  Yes.  290;  1  Rose, 
96 ;  Exp.  Solomon,  I  Gl.  &  J.  26 ;  Exp. 
Eggington,    Mont.    72;     Exp.    Hornby, 


Buck.  361 ;  Ontgeon  y.  Oerrard,  4  Y. 
&  C.  119,  131. 

(c)  Exp.  Badger,  4  Yes.  166. 

\d)  Exp.  Bay,  7  ib.  301. 

\e)  Exp.  Either,  3  Mad.  160. 

(/)  B.  A.  1883,  8.  6  (2) ;  Exp.  Cats, 
W.  N.  1881—161,  C.  J.  Baoon. 

(/)  Be  Lacey,  13  Q.  B.  D.  128. 
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the  security  (^),  and  the  amount  of  such  balance  shall,  until  the 
security  be  realized,  be  determined  in  the  prescribed  manner. 
Where  the  secured  creditor  has  valued  his  security  and  proved  for 
the  difference,  but  his  proof  has  been  rejected,  he  is  remitted  to  all 
his  rights  and  can  recover  more  than  his  valuation  (/*).  He  may, 
however,  at  or  previously  to  the  meeting  of  creditors,  give  up  the 
security  to  the  trustee,  and  thereupon  he  shall  rank  as  a  creditor  in 
respect  of  the  whole  sum  due  to  him  (i)  and  by  so  doing  does  not 
lose  his  rights  against  a  surety  (k).  When  a  first  mortgagee  gives 
up  his  security,  the  trustee  is  put  in  his  place,  and  the  rights  of 
subsequent  mortgagees  are  not  accelerated  (/).  In  estimating  the 
value  of  his  security,  the  creditor  is  entitled  to  deduct  all  expenses 
incurred  in  respect  thereof  (m). 

A  petitioning  creditor  having  security,  and  being  willing  to  give 
it  up,  should  state  the  fact  on  his  petition  {n)y  but  he  may  amend 
his  petition  (n).  Where  the  creditor  has  neither  proved  nor 
assessed  the  value  of  his  security,  and  it  turns  out  afterwards  that 
his  security  was  of  no  value,  he  may  prove,  giving  up  his  security, 
and  not  disturbing  previous  distribution  (o). 

The  secured  creditor  can  prove  at  any  time,  not  disturbing  any 
previous  dividend  (p), 

A  creditor  holding  such  security,  and  not  complying  with  the  AsBessment  of 
foregoing  conditions,  shall  be  excluded  from  all  share  in  any 
dividend  (g).  Any  secured  creditor  so  proving  shall  be  bound  to 
pay  over  to  the  trustee  the  amount  which  his  security  shall  pro- 
duce beyond  the  amount  of  such  assessed  value,  although  the 
trustee  does  not  object  to  the  assessment  or  offer  to  redeem  (r), 
and  the  trustee  shall  be  entitled,  at  any  time  before  realization  of 
such  security  by  the  creditor,  to  redeem  the  same  upon  payment  of 
such  assessed  value  («) ;  and  if  the  security  is  undervalued  by  the 
creditor  the  trustee  should  take  that  course  {t)»  ^ 


(si)  B.  A.  1883,  2nd  Sched.  r.  11. 

(A)  WiUianu  v.  Sopkint,  W.  N.  1883 
—63,  Fry,  J. 

(f)  B.  A.  1883,  2nd  Sohed.  r.  10. 

(k)  BainbowY.  Juggim,  6  Q.  B.  D.  422. 

(Q  CraeknaU  y.  Janton^  6  Ch.  D.  736, 
V.  0.  HaU. 

(m)  JSxp,  Carr,  11  Gh.  D.  62,  G.  A. ; 
diaapproYing  of  E:^.  StipherUf  2  M.  &  A. 
81. 

(»)  Exp.  Vanderlindw^  20  Ch.  D.  289, 
O.A. 


(o)  Re  Kit  Eitt  Tunnel,  16  Gh.  D.  693, 
V.  G.  Baoon. 

(p)  Exp.  mUiaffUt  W.  N.  1881— 
21,  V.  G.  Bacon. 

[q)  B.  A.  1883,  2nd  Sohed.  r.  16. 

(r)  Exp.  King,  20  Eq.  273,  V.  G. 
Baoon  ;  Soeieti  OMrdU  de  Faritr.  Oem, 
8  App.  G.  606. 

(«)  B.  A.  1883,  2nd  Sohed.  r.  12a. 

(0  Ee  Taylor,  W.  N.  1884—142,  Cave 
and  Smith,  JJ. 


C. — VOL.  I. 


£  £ 
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TruBteedis- 
satiflfied  with 
Talue. 


Election  of 
trnstee  to 
redeem. 


Amendment 
of  ralnation 
and  proof. 


Consequence 
of  amend- 
ment. 


If  the  trustee  is  dissatisfied  with  the  value  at  which  a  security  is 
assessed,  he  may  require  that  the  property  comprised  in  any  security 
so  valued  be  offered  for  sale  at  such  times  and  on  such  terms  and 
conditions  as  may  be  agreed  on  between  the  creditor  and  the 
trustee,  or  as,  in  default  of  such  agreement,  the  Court  may  direct. 
If  the  sale  be  by  public  auction  the  creditor,  or  the  trustee  on  behalf 
of  the  estate,  may  bid  or  purchase  {t). 

Provided  that  the  creditor  may  at  any  time,  by  notice  in  writing, 
require  the  trustee  to  elect  whether  he  will  or  will  not  exercise  his 
power  of  redeeming  the  security  or  requiring  it  to  be  realised,  and 
if  the  trustee  does  not,  within  six  months  after  receiving  the  notice, 
signify  in  writing  to  the  creditor  his  election  to  exercise  the  power, 
he  shall  not  be  entitled  to  exercise  it ;  and  the  equity  of  redemption, 
or  any  other  interest  in  the  property  comprised  in  the  security  which 
is  vested  in  the  trustee,  shall  vest  in  the  creditor,  and  the  amount  of 
his  debt  shall  be  reduced  by  the  amoimt  at  which  the  security  has 
been  valued  (m). 

Where  a  creditor  has  so  valued  his  security,  he  may  at  any  time 
amend  the  valuation  and  proof  on  showing  to  the  satisfaction  of  the 
trustee,  or  the  Court,  that  the  valuation  and  proof  were  made  bond 
fide  on  a  mistaken  estimate,  or  that  the  security  has  diminished  or 
increased  in  value  since  its  previous  valuation;  but  every  such 
amendment  shall  be  made  at  the  cost  of  the  creditor,  and  upon  such 
terms  as  the  Court  shall  order,  unless  the  trustee  shall  allow  the 
amendment  without  application  to  the  Court  {x). 

Where  a  valuation  has  been  amended  in  accordance  with  the  fore- 
going rule,  the  creditor  shall  forthwith  repay  any  surplus  dividend 
which  he  may  have  received  in  excess  of  that  to  which  he  would 
have  been  entitled  on  the  amended  valuation,  or,  as  the  case  may 
be,  shall  be  entitled  to  be  paid  out  of  any  money  for  the  time  being 
available  for  dividend  any  dividend  or  share  of  dividend  which  he 
may  have  failed  to  receive  by  reason  of  the  inaccuracy  of  the 
original  valuation,  before  that  money  is  made  applicable  to  the 
payment  of  any  future  dividend,  but  he  shall  not  be  entitled  to  dis- 
turb the  distribution  of  any  dividend  declared  before  the  date  of 
the  amendment  (^). 

If  a  creditor  after  having  valued  his  security  subsequently  realises 
it,  or  if  it  is  realised  under  the  provisions  of  Bule  12,  the  net 


(0  B.  A.  1883,  2nd  Sched.  r.  12a, 
snb-%.  (b), 
(m)  lb,  snb-s.  {e). 


{x)  lb.  r.  13. 
(y)  lb,  r.  14. 
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amount  realised  shall  be  substituted  for  the  amount  of  any  valua- 
tion previously  made  by  the  creditor,  and  shall  be  treated  in  all 
respects  as  an  amended  valuation  made  by  the  creditor  (s). 

For  the  purpose  of  voting,  a  secured  creditor  shall,  unless  he  sur-  Voting  by 
renders  his  security,  state  in  his  proof  the  particulars  of  his  security,  creditors. 
the  date  when  it  was  given,  and  the  value  at  which  he  assesses  it, 
and  shall  be  entitled  to  vote  only  in  respect  of  the  balance  (if  any) 
due  to  him,  after  deducting  the  value  of  his  security.  If  he  votes 
in  respect  of  his  whole  debt  he  shall  be  deemed  to  have  surrendered 
his  security,  imless  the  Court  on  application  is  satisfied  that  the 
omission  to  value  the  security  has  aiisen  from  inadvertence  (a). 

A  creditor  shall  not  vote  in  respect  of  any  debt  on  or  secured  by  Voting  on 
a  current  bill  of  exchange  or  promissory  note  held  by  him,  unless  °'  °°  * 
he  is  willing  to  treat  the  liability  to  him  thereon  of  every  person 
who  is  liable  thereon  antecedently  to  the  debtor,  and  against  whom 
a  receiving  order  has  not  been  made,  as  a  security  in  his  hands,  and 
to  estimate  the  value  thereof,  and  for  the  purposes  of  voting,  but 
not  for  the  purposes  of  dividend,  to  deduct  it  from  his  proof  (6). 

There  is  no  rule  in  bankruptcy  that  a  petitioning  creditor,  who  Effect  of 
omits  m  his  petition  either  to  give  an  estmiate  of  the  value  of  his  mate ofvalue. 
security,  or  to  state  that  he  will  be  ready  to  give  up  his  security 
for  the  benefit  of  the  creditors  in  the  event  of  his  debtor  being 
adjudicated  bankrupt,  thereby  forfeits  the  benefit  of  his  security  {c). 

The  proving  of  the  debt,  without  disclosing  the  security,  is  an 
election  to  abandon  it  {d)^  and  the  creditor  after  proof  in  ignorance 
of  a  lien  was  not  allowed  to  reduce  his  proof  and  set  up  the  Hen  {e). 

Where  a  creditor  imder  the  B.  A.  1869  by  mistake  included  in 
the  valuation  a  security  on  the  separate  estate,  as  well  as  a  joint 
seourity,  and  the  two  securities  realized  more  than  the  valuation, 
the  trustee  was  held  entitled  to  the  excess  (/). 

Partial  proof  is  no  election  to  give  up  the  security  {g). 

If  a  creditor  votes  for  his  whole  debt,  does  this  amount  to  an 
abandonment  of  the  security  P     Qu(Bre  (A). 

But  if  part  of  the  debt  have  been  realised  by  sale  under  a  decree,  Proving  for 

deficiency. 

(s)  lb,  r.  15.  (0)  Exp,  Spoitiawoode,  Fonb.  Bk.  B. 

(a)  Jb.  1st  Sohed.  r.  10.  20. 

(*)  lb,  r.  11.  (/)  Couldery  v.  Bartrum,  19  Oh.  D. 

{e)  Moor  y.  Anglo-Italian  Bank,   10  394,  0.  A. 
Ch.  D.  681,  M.  B.  {jg)  Elder  ▼.  Beaumont,  4  Jur.  N.  S.  23, 

((Q  Exp,  Bolfe,  3  M.  &  A.   306 ;    2  Q.  B. 
Deac;  421 ;  Be  BdUnmie,  3  Ch.  B.  488,  {h)  Exp,  Wood,  10  Gh.  D.  654,  0.  A. 

0.  A. 

£  E  2 
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Security  on 
estate  ot 
sorely. 


Joint  and 

separate 

secnritj. 


and  the  remainder  of  the  seonritj  be  unsaleable,  the  mortgagee 
may  prove  on  his  bond  for  the  deficiency,  upon  giving  up  the  re- 
maining benefit  of  the  decree  (»).  So  it  seems  he  may  come  in  and 
prove  if  the  security  fail  before  the  estate  is  distributed  {k).  And 
a  creditor  who  has  a  mortgage  for  a  principal  sum,  and  a  further 
charge  secured  by  the  same  and  other  securities,  may  retain  the 
mortgage  for  the  original  debt  and  prove  for  the  other  debts,  upon 
giving  up  all  the  other  securities  (/). 

The  creditor  is  not  bound  to  elect  where  the  security  is  not  on 
the  estate  of  a  bankrupt,  but  of  a  surety  (m).  In  such  cases,  it  is 
said  that  the  proper  course,  having  regard  to  the  equity  of  the 
surety,  is  for  the  creditor  to  prove  first  for  his  whole  debt  against 
the  estate  of  the  bankrupt  debtor,  and  then  to  come  upon  the 
surety  for  the  deficiency  ;  on  the  ground  that  if  the  pledge  be  first 
sold,  and  the  surety  have  paid  nothing  before  the  bankruptcy,  he 
cannot  prove  in  respect  of  his  loss,  even  on  bringing  an  action  (n)  ; 
but  aembk  a  surety  can  now  prove  on  a  payment  made  after  the 
bankruptcy  (o). 

A  security  is  never  to  go  in  reduction  of  proof,  unless  it  belongs 
to  the  estate  against  which  the  proof  is  tendered,  as  where  the 
wife's  estate  is  mortgaged  to  secure  the  debt  of  the  husband,  or 
where  one  partner  mortgages  his  separate  estate  to  secure  a  debt 
due  from  the  other  (p). 

Where  the  debt  is  joint,  and  the  creditor  has  a  security  upon 
the  separate  property  of  one  of  the  joint  debtors,  he  may  prove, 
and  yet  retain  his  security  (q).  But  where  on  the  bankruptcy  of 
a  partner  after  dissolution  a  creditor  sought  to  prove  without 
deducting  the  security  on  property  of  both  partners,  as  being  a 
joint  security,  the  creditor  wm  only  allowed  to  prove  on  deducting 
a  moiety  of  the  property,  as  the  security  was  on  eeudk  moiety,  and 


(0  JSxp.  Wyly,  Vem.  &  Scriv.  618; 
Exp,  Greaves,  De  G.  119. 

{k)  Exp,  Feake,  2  Ch.  453,  per  Tomer, 
L.  J. 

(0  Ee  AUieon,  Fonbl.  Bk.  26. 

(m)  Exp,  Thornton,  3  De  G.  &  J.  454  ; 
Eip.  Goodman,  3  Mad.  373 ;  Exp,  Hed- 
derly,  2  M.  D.  &  De  G.  487;  Exp,  Brett, 
6  Ch.  838. 

(n)  Fifih.  Mtg.  532,  ed.  3 ;  603,  ed.  4 ; 
Kitixer  r.  Eaynes,  1  Cox,  106. 

(o)  Bobs.  Bky.  265,  266,  ed.  3;  284, 
ed.  4;  and  see  Bretlatter  y.  Broum,  3 
App.  C.  672. 


(p)  Fish.  Htg.  632,  ed.  3;  503,  ed.  4; 
Exp,  Sedderly,  eup,;  Exp.  Eodyert,  1 
D.  &  C.  38. 

(q)  Exp,  Peacock,  2  G.  ft  J.  27 ;  Exp. 
Adams,  3  M.  &  A.  167;  Exp,  Stan- 
borough,  6  Mad.  89 ;  Be  Flummer,  1  Ph. 
66 ;  Cockerell  y.  Dickens,  3  Ho.  P.  C. 
132 ;  Exp.  Spottiswoode,  sup. ;  Bs  Kelson, 
4  Ch.  126 ;  Bo^e  v.  Flower,  %e,  Co,  1 
J.  C.  29 ;  3  Mo.  P.  C.  N.  S.  366 ;  Exp, 
Ogle,  8  Ch.  711 ;  Be  Gomcrsall,  1  Ch.  D. 
137 ;  2  App.  C.  616 ;  Exp.  CaUHcott,  26 
Ch.  D.  716,  C.  A. 
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not  joint  (r).  And  where  a  father  and  son  were  jointly  and 
severally  liable,  and  the  father  mortgaged,  as  further  security,  his 
real  estate,  which  descended  to  the  son,  the  principle  was  considered 
to  apply  («) :  but  the  contrary  was  held  in  the  case  of  a  devised 
estate  (t). 

Similarly,  where  trust  money  was  dravm  out  of  a  bank  by  one 
of  the  partners  who  was  interested  therein,  and  placed  upon  an 
imauthorized  security,  the  cestuia  que  trust  had  a  right  to  prove 
against  the  bankrupt's  estate  without  giving  up  the  security  (m). 

Also,  where  there  is  a  joint  and  several  covenant  to  pay,  the  Joint  and 
creditor  may  prove  against  the  separate  estate  without  giving  up  covenant, 
the  joint  security  (x).    Though  the  creditor  have  a  security  for  a  There  mnst 
joint  debt  upon  the  separate  estate  of  one  of  the  joint  debtors,  yet,  debt."^^^* 
if  there  be  no  separate  debt,  he  can  only  prove  against  the  joint 
estate  (y),  and  if  the  debt  be  joint  and  several,  the  creditor  must  Election  be- 
elect  between  the  joint  and  separate  estates ;  and,  electing  to  prove  and  separate 
against  the  joint  estate,  he  has  no   preference  over  other  joint  ®^***®*- 
creditors  against  the  surplus  of  the  separate  estate  over  the  separate 
debts  (z). 

The  exception  from  the  rule  against  retainer  and  full  proof  does 
not  apply  where  it  is  only  in  appearance  that  the  security  belongs 
to  a  separate  estate ;  and,  therefore,  the  rule  was  held  to  apply 
where  the  joint  debt  was  secured  by  shares  in  a  company  which, 
though  joint  property,  were  standing  in  the  separate  names  of  the 
joint  debtors  in  compliance  with  a  rule  of  the  company  that  no 
shares  should  be  held  jointly  (a) ;  nor  where  real  estate,  bought 
with  joint  funds,  is  used  jointly,  and  mortgaged  to  secure  a  joint 
debt,  can  it  be  contended  that,  because  the  conveyance  was  made 
to  the  partners  as  tenants  in  common,  there  was,  for  the  purpose  of 
this  exception  to  the  general  rule,  a  security  upon  the  separate 
estate  of  each  tenant  in  common  (6). 

The  general  rule  also  prevents  the  creditor  from  retaining  his 


(r)  Ite  Turner,  19  Oh.  D.  105,  0.  A. 

(«)  £xp.  Twmey,  3  M.  D.  &  De  G. 
676. 

(0  Exp.  Bowden,  1  D.  &  0.  135. 

\u)  Exp.  Biddulphy  3  De  G.  &  S.  587. 

(V)  Fish.  Mtg.  538,  ed.  3  ;  504,  ed.  4 
Exp.  Shepherd,  2  M.  D.  &  De  G.  204 ; 
ih.  101 ;  S.  0.  nom.  Ee  Flummer,  I  Ph. 
56 ;  Eolfe  t.  Flovoer,  %e.  Co.  tup.  See  Exp. 
Davenport,  1  M.  D.  &  De  G.  313 ;  Exp. 
English  and  American  Bank,  4  Ch.  49. 


(y)  Exp.  Leieetterehire  Bkg.  Co.  De  G. 
292 ;  Exp.  Lloyd,  3  M.  &  A.  601 ;  3 
Deao.  305  ;  Exp.  Biddulph,  tup, 

{z)  Fish.  Mtg.  505,  ed.  4 ;  Exp.  Sevan, 
10  Ves.  107. 

(a)  Fiah.  Mtg.  534,  ed.  3;  505,  ed.  4 ; 
Exp.  Connell,  3  Dea.  201 ;  3  M.  &  A. 
581. 

{b)  Fish.  Mtg.  ib.;  Exp.  Free,  2  G.  & 
J.  250. 
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BilU  of  ex- 
change of 
third  person. 


Sureij. 


Annuity 
seonred  by 
policy. 


Composition 
deed. 


Beotirity,  and  at  the  same  time  proving  on  a  note  part  of  the 
consideration  for  which  was  interest  on  a  deht  covered  by  the 
security  (c). 

Where  the  creditor  holds  for  his  debt  bills  or  securities  deported 
with  the  debtor  by  a  third  person,  and  of  greater  value  than  the 
amount  of  the  debt  due  from  the  bankrupt  to  himself,  the  creditor 
may  prove  and  receive  dividends  on  the  full  value  of  those  securities 
till  he  has  received  his  own  debt  in  full  (d). 

Bills  of  exchange,  indorsed  by  a  customer  to  his  banker  in  order 
that  they  may  be  discounted  and  held  by  the  banker  "  pending  dis- 
count," i.  e.  pending  inquiries  as  to  the  solvency  of  the  acceptors, 
the  banker  meanwhile  making  some  advances  to  the  customer  on  the 
credit  of  the  bills,  are  not  securities  which  the  baoker,  in  proving  in 
the  customer's  bankruptcy  for  the  amount  due  to  him  by  the 
customer,  is  bound  to  value.  The  banker  is  entitled  to  prove  for 
the  full  amount  due  to  him,  and  also  to  recover  what  he  can  from 
the  other  parties  to  the  bills,  provided  that  he  does  not  receive  in 
the  whole  more  than  20«.  in  the  pound  {e). 

If  a  surety  applies  for  the  sale  of  property  mortgaged  to  him  as 
an  indemnity  against  the  debt  which  he  has  guaranteed,  the 
proceeds  of  the  sale  will  not  be  applied  either  in  payment  of  the 
creditor,  or  for  the  indemnity  of  the  surety,  until  so  much  of  the 
creditor's  proof,  as  is  equal  to  the  amoimt  of  the  proceeds,  has  been 
expunged  (/). 

An  annuity  creditor,  who  has  a  policy  of  insurance,  cannot  prove 
imtil  the  policy  be  sold  {g). 

The  Court  of  Chancery  haj3  refused  to  make  an  order  that  the 
assignees  of  the  bankrupt  may  be  declared  to  have  abandoned  pro- 
perty equitably  mortgaged,  even  on  the  consent  of  the  assignees, 
without  evidence  showing  satisfactorily  that  the  proceedings  wiU  be 
for  the  benefit  of  the  creditors  (A). 

A  majority  of  the  creditors  cannot  compel  a  secured  creditor  to 
give  up  his  securities  and  accept  something  else  (t). 

A  composition  deed  by  the  bankrupt  does  not  prevent  a  secured 
creditor  from  realising  his  security  and  proving  under  the  deed  for 


(<?)  Exp,  Clarke,  1  M.  D.  &  D.  622. 

((Q  Fish.  Mtg.  636,  ed.  3 ;  607,  ed.  4 ; 
JExp.  Cfro88ley,  3  Bro.  C.  C.  237 ;  Exp. 
Bhxhamy  6  Yes.  449;  Exp,  Bennetty  2 
Atk.  627 ;  Exp.  Goodman,  3  Mad.  373 ; 
Exp.  Farr,  18  Ves.  65. 

(«)  Exp.  SohoJIeldy  12  Oh.  D.  337,  C.  A. 


(/)  Exp.  Sherrington,  1  M.  D.  &  D. 
195. 

(p)  Exp,  lUmey,  Mont.  78. 

(A)  Eish.  Mtg.  537,  ed.  3 ;  Exp. 
Wright,  1  D.  &  C.  573. 

(0  Exp.  Jones,  10  Ch.  663;  Ss  Chidleff^ 
1  Ch.  D.  180,  C.  A. 
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the  balance  (k).  He  is  not  bound  by  the  bankrupt's  estimate  of  his 
debt  (1).  In  a  oomposition,  a  creditor  with  a  collateral  security, 
who  proved  for  his  whole  debt  and  received  the  composition,  was 
held  entitled  to  retain  his  security  (m). 


(4.)  Set-off  and  mutual  credit  in  bankruptcy. 

In  proof  by  creditors  in  bankruptcy,  the  right  of  set-off  has  Sefc-ofland 
been  extended  under  successive  statutes  by  the  mutual  credit  ^^^ 
clauses. 

By  5  Geo.  11.  o.  30,  s.  28,  the  right  of  set-ofE  existed  if  the 
credits  were  given  or  the  debts  incurred  at  any  time  before  the 
debtor  became  bankrupt. 

By  46  Geo.  III.  c.  135,  s.  3,  the  right  of  set-ofE  was  given,  not- 
withstanding the  existence  of  a  prior  act  of  bankruptcy,  in  like 
manner  as  if  there  had  been  none ;  provided  the  credit  was  given 
to  the  bankrupt  two  calendar  months  before  the  date  and  suing 
forth  of  the  commission,  or  provided  the  person  claiming  the  benefit 
of  such  set-off  had  not  at  the  time  of  giving  such  credit  notice  of 
any  prior  act  of  bankruptcy,  or  that  the  bankrupt  was  insolvent,  or 
had  stopped  payment. 

The  5  Geo.  lY.  c.  98,  s.  48  (which  repealed  and  consolidated 
5  Geo.  II.  and  46  Geo.  III.),  excluded  from  set-off  such  persons 
only  as  had,  when  they  gave  credit  to  the  bankrupt,  notice,  either 
actual  or  constructive,  of  an  act  of  bankruptcy,  or  that  he  had 
stopped  payment. 

The  6  Geo.  IV.  c.  16,  s.  60,  took  away  the  latter  part  of  the  con- 
dition— that  he  had  stopped  payment. 

The  12  &  13  Vict.  c.  106,  s.  171,  was  to  the  same  effect. 

By  B.  A.  1869,  s.  39,  the  clause,  which  previously  only  included 
mutual  debts  and  mutual  credits,  remained  substantially  the  same, 
but  was  extended  to  mutual  dealings. 

B.  A.  1883,  s.  38,  follows  the  terms  of  s.  39  of  B.  A.  1869. 

Notice  of  an  act  of  bankruptcy  is  still  alone  the  criterion  or 
dividing  point  (w). 

{k)  JSxp.  JonUy  8Up. ;  Exp.  Sodgkintonf  (m)  Esrp,  Mentheiterf  ^e.  Co.  18  iEq. 

1  Ch.  D.  702,  V.  0.  Baoon;  affiimed,  2  249,  V.  C.  Bacon.    See  JPbUflet  ▼.  Bar- 

ib.  485;  Birmingham,  ^e.  Coke  Co.  11  preaves,  Z  J>e  Or.  M,  &  G.  430;  17  Jur. 

£q.  204,  0.  J.   Baoon;   see  BoUon  r.  612,  1083. 

Ferro,  14  Oh.  D.  171,  V.  C.  Bacon.  (»)  Hawkins  t.  JFhiiten,  10  B.  &  Cr. 

(0  £xp,  Eodgkimon,  tup.  217,  223. 
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Under  the  word  ''  dealings  "  unliquidated  damages  may  be  set 
ofE(o). 

The  object  of  s.  39  of  B.  A.  1869,  and  of  s.  38  of  B.  A. 
1883,  is  that  where  there  are  mutual  accounts,  a  secret  act  of  bank* 
ruptcy  shall  not  stop  the  currency  of  those  accounts ;  the  existence 
of  mutual  dealings  and  accoimts  protects  the  credits  and  debts  oa 
each  side  from  the  operation  of  the  act  of  bankruptcy  until  notice 
of  it  (p). 

The  authority  to  an  agent  is  not  revoked  by  an  act  of  bank- 
ruptcy until  notice  of  it  (p). 

After  the  close  of  a  bankruptcy,  a  debt  provable  in  it  cannot  be 
set  ofi  against  a  debt  incurred  by  the  creditor  to  the  bankrupt  after 
the  bankruptcy  (q). 

Under  s.  38  of  B.  A.  1883,  the  line  is  drawn  at  the  time  of  the 
bankruptcy.  If  there  is  no  set-off  at  that  time,  subsequent  dealings 
cannot  create  it ;  as  if  a  debt  is  subsequently  bought  by  a  debtor 
to  the  company,  or  if  a  debtor  takes  subsequently  an  assignment 
of  a  debt  duo  by  the  company,  neither  can  be  set  off  (r). 


(5.)  Jurisdiction  in  Chancery  and  Bankruptcy. 

The  mortgagee  may,  instead  of  proceeding  in  bankruptcy,  proceed 
in  the  Chancery  Division  against  the  trustee  for  the  purpose  of 
having  the  security  realised,  the  jurisdiction  in  chancery  not  being 
taken  away  by  the  B.  A.  1869  or  1883  (s).  The  jurisdiction  of 
chancery  in  the  administration  of  creditors'  deeds  is  not  excluded ; 
but  the  Chancery  Division  will  not  exercise  its  j'urisdiction,  except 
in  cases  where  the  Court  in  bankruptcy  is  unable  to  give  adequate 
relief  (t) ;  generally  where  a  suit,  but  for  the  fact  of  bankruptcy, 
would  be  fit  to  be  entertained  by  the  Chancery  Division,  the  j'uris- 
diction  is  not  taken  away  by  the  Bankruptcy  Act  (w). 
Questiona  of  Subject  to  the  provisions  of  B.  A.  1883,  every  Court  having 
pnonty,  o.  j^^risdiction  in  bankruptcy  under  the  Act  (t?)  has  full  power  to  decide 
all  questions  of  priority  and  all  other  questions  whatsoever,  whether 

(o)  Sooth  Y.  fftaehinsonf  15  Eq.  30,  (r)  Milan  Tramioays  Co.  25  Ch.  D. 

V.  C.  Maling ;  Feat  v.  Jonei,  8  Q.  B.  D.  587,  0.  A. ;  affirming  22  ib.  122,  Kay,  J. 

147,  C.  A. ;  and  see  Be  Winter,  8  Ch.  D.  («)  White  v.  Simmons,  6  Ch.  556  ;  40 

225,  C.  J.  Baoon ;  Jack  v.  Kipping,  9  L.  J,  Ch.  689 ;  19  W.  R.  939 ;  Jenney 

Q.  B.  D.  113.  V.  Bell,  2  Ch.  D.  647,  V.  C.  Malins. 

{p)  Elliott  T.  Turquand,  7  App.  C.  79,  (t)  Stone  v.  Thomae,  5  Ch.  219. 

J,  C.  (u)  Ellie  y.  Silbcr,  8  ib.  83. 

iq)  Be  Smith,  22  Ch.  D.  586,  Pry,  J.  (t?)  See  B.  A.  1883,  a.  92. 
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of  law  or  fact,  which  may  arise  in  any  case  of  bankruptcy  coming 
within  the  cognizance  of  the  Court,  or  which  the  Court  may  deem 
it  expedient  or  necessary  to  decide  for  the  purpose  of  doing  complete 
justice,  or  making  a  complete  distribution  of  property  in  any  such 
case  (a?) :  Provided  that  the  jurisdiction  hereby  given  shall  not  be 
exercised  by  the  county  court  for  the  purpose  of  adjudicating  upon 
any  claim,  not  arising  out  of  the  bankruptcy,  which  might  hereto- 
fore have  been  enforced  by  action  in  the  High  Court,  unless  all 
parties  to  the  proceeding  consent  thereto,  or  the  money,  money's 
worth,  or  right  in  dispute  does  not  in  the  opinion  of  the  judge 
exceed  in  value  two  hundred  pounds.  This  proviso  was  probably 
meant  to  meet  the  case  of  (y) ;  and  it  has  been  held  that,  with  a 
view  of  giving  effect  to  this  jurisdiction,  the  Court  may  restrain 
proceedings  in  the  High  Court  (2),  or  out  of  the  jurisdiction  (6). 
But  this  power  can  only  be  properly  exercised  where  the  Court 
is  competent  to  give  complete  relief  (c).  A  mortgagee,  there- 
fore, cannot  be  restrained  from  proceeding  in  the  Chancery  Divi- 
sion to  foreclose  his  mortgage,  this  being  a  remedy  which  the  Court 
in  bankruptcy  cannot  give  (d) ;  but  the  parties  may  submit  to  the 
jurisdiction  {e)^  in  which  case  there  will  be  the  usual  six  months  (e). 

It  was,  however,  held  that  where  a  suit  for  foreclosure  was  brought 
by  a  mortgagee  against  the  trustee,  the  Court  of  Bankruptcy  might 
restrain  the  suit  and  make  an  order  for  sale  (/),  and  this  power  of 
injunction  was  not  taken  away  by  the  Jud.  Act,  1873,  s.  24, 
sub-s.  5  (/) ;  but  where  a  second  equitable  mortgagee  commenced 
an  action  in  the  Chanceiy  Division  against  the  first  mortgagee  and 
the  trustee  of  the  bankrupt  mortgagor  to  redeem  and  foreclose,  an 
iu junction  by  the  Bankruptcy  Court  was  discharged  {g)» 

The  trustee  of  a  bankrupt  mortgagee  may  bring  an  action  of  Mortgagor 
foreclosure  in  the  Chancery  Division  against  the  trustee  of  the  ^l^^^i 
bankrupt  mortgagor,  and  need  not  apply  in  bankruptcy  (A) ;  and  bankrapt. 


{x)  B.  A.  1883,  8. 102.  See  JEj^.  An- 
derson, 6  Ch.  473 ;  39  L.  J.  Bank.  49  ; 
18  W.  R.  716 ;  22  L.  T.  N.  S.  361. 

(y)  Exp,  Price,  21  Ch.  D.  653,  0.  A. 

(a)  Exp.  Wood,  24  t*.  400 ;  19  W.  R. 
601,  1102  ;  S.  C.  $ub  nam.  Exp,  Rumbell, 
6  Ch.  842;  40  L.  J.  Bank.  82;  Exp, 
Cohen,  7  Ch.  20 ;  41  L.  J.  Bank.  17 ; 
25  L.  T.  N.  8.  473 ;  20  W.  R.  69 ; 
B.  A.  1883,  8.  10  (2). 

{b)  Exp,  Tait,  13  Eq.  311 ;  41  L.  J. 
Bank.  32  ;  20  W.  R.  318,  C.  J.  Baoon ; 


Exp,  Ormitton,  24  L.  T.  N.  S.  197,  Bky. 

(e)  Exp,  Eumbell,  sup,;  White  ▼. 
Simmons,  sup, 

(rf)  White  V.  Simmons,  sup,;  Exp, 
Fletcher,  9  Ch.  D.  381,  C.  A. 

(e)  Exp.  Fletcher,  10  t*.  610,  0.  A. 

(/)  Exp,  Ditton,  1  ib,  557,  C.  A. 

(g)  Exp,  Hirst,  11  t*.  278,  0.  J. 
Bacon. 

(h)  WaddeU  v.  Ibleman,  9  i^.  212, 
'Pry,  J. 
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iDJiiiioticni. 


where  an  action  is  brought  hj  the  mortgagee  against  the  trustee  in 
the  Chancery  Division,  the  Court  of  Bankruptcy  will  not  order  the 
delivery  up  of  the  deeds  upon  an  allegation  of  fraud  (t). 

Where  a  mortgagee  is  in  possession,  an  injunction  will  not  be 
granted  on  the  mere  possibility  of  the  trustee  finding  out  something 
to  invalidate  the  mortgage  {k). 

A  Court  having  jurisdiction  in  bankruptcy  imder  the  Act  shall 
not  be  subject  to  be  restrained  in  the  execution  of  its  powers  under 
the  Act  by  the  order  of  any  other  Court,  nor  shall  any  appeal  lie 
from  its  decisions,  except  in  manner  directed  by  the  Act  (/). 


Application 

toreali«e 

secnuity. 


ProoeedingB 
therBon. 


(6.)  8ak  in  Bankruptcy. 

Upon  application  by  motion  by  any  person  claiming  to  be  a  mort- 
gagee of  any  part  of  the  bankrupt  real  or  leasehold  estate,  and 
whether  such  mortgage  be  by  deed  or  otherwise,  and  whether  the 
same  be  of  a  legal  or  equitable  nature,  the  Court  is  to  proceed  to 
inquire  whether  such  person  is  such  mortgagee,  and  for  what  con- 
sideration and  under  what  circumstances,  and  if  it  shall  be  found 
that  such  person  is  such  mortgagee,  and  no  sufficient  objection 
shall  appear  to  the  title  of  such  person  to  the  sum  claimed  by  him 
under  such  mortgage,  the  Court  is  then  to  proceed  to  direct  such 
accounts  and  inquiries  to  be  taken  as  may  be   necessary  for 
ascertaining  the  principal,  interest,  and  costs  due  upon  such  mort- 
gage, and  of  the  rents  and  profits,  or  dividends,  interest,  or  other 
proceeds  received  by  such  person,  or  by  any  other  person  by  his 
order  or  for  his  use,  in  case  he  shall  have  been  in  possession  of 
the  property  over  which  the  mortgage  shall  extend,  or  any  part 
thereof ;  and  the  Court,  if  satisfied  that  there  ought  to  be  a  sale, 
is  then  to  direct  notice  to  be  given  in  such  newspapers  as  it  shall 
think  fit,  when  and  where,  and  by  whom  and  in  what  way  the  said 
premises  or  property,  or  the  interest  therein  so  mortgaged,  are  to  be 
sold,  and  that  such  sale  shall  be  made  accordingly,  and  that  the 
trustee  (unless  it  be  otherwise  ordered),  shall  have  the  conduct  of 
such  sale.    But  it  is  not  imperative  on  any  mortgagee  to  make 
such  an  application.    At  any  such  sale  the  mortgagee  may  bid 
and  purchase  (m).     All  proper  parties  are  to  join  in  the  oon- 


(t)  JBxp,  Fannellt  6  Ch.  D.  336,  G.  A. 
{k)  Bxp.  Bwyly,  16  t^.  223, 0.  A. 
(q  B.  A.  1883,  s.  102  (2). 


(m)  Bk.  Bnle,  66,  1883 ;  Bobe.  Bkj. 
299,  ed.  8 ;  323,  ed.  4. 
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vejanoe  to  the  purohaser  where  necessary,  as  the  Court  shall 
direct  (w). 

The  moneys  to  arise  from  the  sale  of  the  mortgaged  property  are  Application 
to  be  applied  in  the  first  place  in  payment  of  the  costs,  charges,  of  rale, 
and  expenses  of  the  trustee  of,  and  occasioned  by,  the  application 
to  the  Court,  and  of  and  attending  such  sale ;  and  then  in  payment 
and  satisfaction,  so  far  as  the  same  shall  extend,  of  what  shall  be 
found  due  to  such  mortgagee  for  principal,  interest,  and  costs, 
and  the  surplus  of  such  moneys  (if  any)  are  to  be  paid  to  the 
trustee  (o). 

But  in  case  the  moneys  to  arise  from  the  sale  shall  be  insufficient  Proof  for 
to  pay  and  satisfy  what  shall  be  so  found  due  to  the  mortgagee  or       ^^^' 
person  having  security,  then  he  wiU  be  entitled  to  prove  as  a  creditor 
for  such  deficiency,  and  receive  dividends  thereon  rateably  with  the 
other  creditors,  but  so  as  not  to  disturb  any  dividend  or  dividends 
then  already  declared  (o). 

For  the  better  taking  such  inquiries  and  accounts,  and  making  a  Examination 

of  ^yifaifwflQS- 

title  to  the  purchaser,  aU  parties  may  be  examined  by  the  Court  &o. 
upon  interrogatories,  or  otherwise  as  it  shall  think  fit,  and  are  to 
produce  before  the  Court  upon  oath,  all  deeds,  papers,  books  and 
writings  in  their  respective  custody  or  power  relating  to  the  estate 
or  effects  of  the  bankrupt  as  the  Court  shall  direct  {p). 

In  any  proceedings  between  a  mortgagor  and  mortgagee,  or  the 
trustee  of  either  of  them,  the  Court  may  order  all  such  inquiries 
and  accounts  to  be  taken  in  like  manner  as  in  the  Chancery 
Division  of  the  High  Court  {q). 

Lord  Loughborough's  Order,  8  March,  1794  (r),  was  superseded 
by  Eules  78—81,  B.  A,  1869,  11  Ch.  D.  282 ;  replaced  by  Eules 
65—69,  B.  A.  1883. 

An  application  for  a  sale  by  a  mortgagee  whose  mortgage  deed  vrhote  power 
contains  a  power  of  sale  is,  in  general,  unnecessary,  but  the  Court  ^ 
has  jurisdiction  upon  such  an  application,  and  may  order  a  sale  if 
it  is  for  the  benefit  of  the  bankrupt's  estate  («) ;  and  the  mortgagee 
may  waive  his  special  power  of  sale,  and  apply  to  the  Court  for  an 
order  for  sale  in  his  general  character  of  mortgagee  {t) ;  but  the  Mortgagee 
mortgagee,  selling  under  his  power,  cannot  purchase,  or  employ  any  ^xa6&^^'^ 

(n)  Bnle  66,  t^.  {$)  JBxp.  Sacon,  2  D.  &  C.  ISl.    See 

(o)  Bnle  67,  ib.  Exp,  Moore,  ib,  7. 

Ip)  Bnle  6S,  a.  (Q  JSrp.  Sherman,  Book.  462 ;  £3^, 

{q)  Bnle  69,  t^.  Drake,   1  M.  D.  &  De  G.  639 ;   Ea^. 

(r)  2  Cooke's  Bk.  Law»  266,  ed.  1823.  BagUKoU,  1  Boee,  432. 
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No  order  in 
case  of  BUS- 
pidon. 


Stale  demand. 


Gases  where 
no  sale  will 
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person  to  purohase,  the  property  on  his  own  account  (u).  And  if 
a  mortgagee,  selling  under  his  power,  buys,  the  Court  will  order 
the  property  to  be  put  up  again  at  the  price  bid  by  the  mortgagee ; 
and  if  no  more  is  offered  it  will  hold  him  to  his  bargain  (t/). 

The  same  incapacity  to  purchase  applies  also  to  any  creditor 
having  a  pledge,  who  sells  it  independently  of  the  Court. 

There  will  be  no  order  for  sale  if  the  security  be  open  to  suspi- 
cion of  any  taint,  as  (formerly)  of  usury  (y) ;  or  if  it  be  for  money 
which  cannot  properly  be  secured  by  mortgage  (2) ;  or  if  the  lender, 
having  notice  of  a  trust,  lend  the  money  to  the  tmstee  for  his  own 
purposes  (a) ;  or  where  the  bankruptcy  follows  so  dose  upon  the 
deposit  as  to  raise  a  presumption  of  fraudulent  preference,  imless  it 
be  rebutted  by  evidence  (b) ;  and  in  such  cases,  the  Court  always 
requires  satisfactory  proof  that  the  security  was  not  made  in  con- 
templation of  bankruptcy-  But  the  application  may  be  ordered  to 
stand  over  pending  an  inquiry  into  the  existence  and  circimistances 
attending  the  creation  of  the  debt  and  deposit  and  to  enable  the 
trustee  to  apply  for  a  delivery  of  the  deeds  {c). 

An  order  for  sale  was  refused  on  account  of  the  staleness  of  the 
demand,  where  twelve  years  had  elapsed  between  the  deposit  and 
the  application,  the  bankrupt  being  dead,  and  there  being  no  written 
evidence  of  the  debt  (d).  But  there  can  be  no  sale  where  the  security 
is  inoperative  for  want  of  compliance  with  some  legal  formality,  as 
enrolment  {e) ;  nor  where  the  title  to  the  mortgaged  property  is 
hampered,  as  where  it  consisted  of  a  share  of  partnership  property, 
subject  to  a  right  of  pre-emption,  and  required  the  taking  of  part- 
nership accounts  to  ascertain  its  value  (/) ;  nor  where  it  cannot  be 
separately  sold  without  injury  as  in  the  case  of  fixtures  in  a  house 
which  was  not  subject  to  the  security  (g) ;  nor  where  the  property 
was  subject  to  other  incumbrances  belonging  to  persons  not  before 
the  Court  and  the  priorities  and  validity  of  which  were  disputed  by 
the  petitioner,  sales  in  such  cases  being  disadvantageous  to  the 


(1*)  Exp.  Franeit,  1  D.  &  C.  274; 
JExp.  redder,  1  M.  &  A.  327 ;  3  D.  &  C. 
622. 

(y)  Exp.  Kunn,  I  Dea.  393. 

(z)  Exp,  Wake,  2  ib.  352. 

(a)  Exp.  Turner,  9  Mod.  418. 

\b)  Fish.  Mtg.  626,  ed.  3;  495,  ed.  4; 
Exp.  Wake,  tup.;  Exp.  Airuworth,  2 
Dea.  663;  3  M.  &  A.  451;  Exp. 
Dewdney,  4  D.  &  G.  181 ;  2  M.  &  A. 
72;  Exp.  Morgan,  1  M.  D.  &  D.  116; 


Exp.  Clouten,  3  ib.  187.  Bat  aee  Exp. 
Heatheoate,  2  t^.  711. 

(e)  Fifih.  Mtg.  526,  ed.  3;  495,  ed.  4. 

\d)  Exp.  Jonee,  3  M.  &  A.  327. 

[e)  Exp.  Miller,  3  De  G.  &  S.  653 ;  18 
L.  J.  Bank.  9. 

(/)  Exp.  Eroadbent,  1  M.  &  A.  635 ; 
4  D.  &  C.  3 ;  Exp.  Attumd,  2  M.  &  A. 
24. 

(g)  Exp.  Sgkes,  18  Jur.  486,  Bkj. 
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bankrupt's  estate.    But  in  complicated  cases,  the  mortgagee  may 

enter  a  claim  for  the  whole  amount  of  his  debt,  until  the  question 

of  right  IB  determined  (h).     And  if  part  only  of  the  property  be  Partindis- 

the  subject  of  litigated  rights,  the  Court  will  order  sale  of  the  other  ^^ 

part,  without  prejudice  to  the  right  of  the  applicant  against  the 

part  in  respect  of  which  the  order  is  refused  {i).     Sale  may  also  be 

ordered  of  the  separate  estate  of  one  partner,  mortgaged  for  a 

partnership  debt,  where  he  alone  becomes  bankrupt,  though  there 

will  be  no  proof  against  his  estate  (k). 

The  vendor  of  real  estate  who  has  not  conveyed  (/),  and  the  Vendor's  lien, 
vendor  of  personalty  who  retains  the  indicia  of  property  (m),  have 
the  same  right  as  a  mortgagee  to  an  order  for  sale,  and  no  sale  will 
be  effected  unless  the  vendor  is  served  (n). 

There  must  be  privity  of  contract  between  the  owner  of  the  Privity  of 
equity  of  redemption  and  the  mortgagee,  in  order  to  entitle  the  ^^Sessary. 
latter  to  the  usual  order  for  sale ;  as  if  the  bankrupt  be  only  a 
purchaser  of  the  equity  of  redemption,  and  not  personally  liable 
for  the  debt  to  the  mortgagee  (o). 

A  lessee's  covenant  not  to  assign  without  the  licence  of  the  lessor  Leaaeholds. 
does  not  afiPect  the  right  to  a  sale  {p) ;  though  it  would  be  so  if  the 
lease  were  determinable  on   the   committal  of  an  act  of  bank- 
ruptcy (g).     And  on  a  sale,  the  mortgagee  will  not  be  ordered  to  indemnity  to 
indenmify  the  trustee  against  the  covenants,  he  having  had  the  *'^*®®' 
option  of  rejecting  the  lease  (r). 

A  sub-mortgagee  of  the  bankrupt  may  obtain  a  sale  of  the  bank-  Snb-mort- 
rupt's  interest  in  the  original  security  («) ;    and  if  the  original  8^*8^* 
mortgagee  purchases  the  equity  of  redemption,  and  the  trustee 
rejects  it,  the  sub-mortgagee  may  include  it  in  his  sale  (/). 

A  security  for  the  payment  of  an  annuity  may  be  realised  under  Security  for 
the  direction  of  the  Court,  in  the  same  way  as  in  the  case  of  an  *^^*y* 
ordinary  mortgage.    In  such  oases,  the  proceeds  will  be  applied, 

(h)  Exp,  Bignold^  1  Dea.  516  ;  3  M.  &  {p)  Exp,  Sherman,  Buck,  432 ;  Exp. 

A,  706.  Drake,  1  M.  D.  &  D.  639 ;  E:^.  BagU' 

(i)  Exp,  Waee,  2  M.  D.  &  De  G.  730.  hoU,  1  Bose,  432. 

(k)  Fish.  Mtg.  629,  ed.  3;  498,  ed.  4;  {q)  lb. ;  and  see  inf.  p.  434. 

Jzp.  Xfoyrf,  3  M.  &  A.  601 ;  3  Dea.  306.  (r)   Exp,  Fletcher,   1   D.   &  0.   318; 

(0  Exp,  Gyde,  1  G.  &  J.  323 ;  Exp.  B.  A.  1869,  s.  23. 
Lord  Seaforlh,  I  Rose,  306.  («)  Ih.;  and  see  inf,  p.  434. 

(m)  Exp,  Sheppard,  2  M.  D.  &D.  431;  (0  Exp,  Hodgson,  1  G.  &  J.  12 ;  Exp. 

Exp.  Twining,  1  ih.  691.  Bacon,  2  D.  &  C.  181;  Exp,  Bamea,  3 

(n)  Exp,  Wright,  3  M.  &  A.  49.  Deac.  223 ;  3  M.  &  A.  497. 

(o)  Exp.  Keightley,  3  De  G.  &  S.  683. 
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calling  in  not 


aniTc 


after  paying  the  expenses,  in  payment  of  any  arrears  due  at  the 
date  of  the  bankruptcy,  and  the  value  of  the  annuity  {u).  If  the 
annuity  is  secured  by  a  policy  of  insurance,  the  proceeds  of  the 
policy  will  be  applied  after  paying  expenses,  first,  in  payment  of 
past  premiums  paid  by  the  creditor  and  interest  thereon,  and  then 
in  paying  the  arrears  and  value  of  the  annuity  (x). 

The  order  of  sale  may  be  made,  though  the  period  has  not 
expired  before  which,  under  the  terms  of  the  mortgage,  the  debt 
could  not  be  called  in,  on  the  ground  that  the  mortgagee  has  lost 
the  responsibility  of  the  bankrupt  (y). 

The  trustee  has  no  power  to  redeem  a  mortgage  before  the 
time  (s). 

The  mortgagee  who  applies  for  a  sale  must  bring  before  the  Court 
all  persons  with  whom  deeds  relating  to  the  property  have  been 
deposited  by  the  bankrupt  (a). 

In  the  ordinary  course,  the  conduct  of  the  sale  will  be  given  to 
the  trustee  (6) ;  and  it  will  make  no  difference  in  this  respect  that 
the  mortgage  deed  contains  a  power  of  sale  (c).  But  if  the  creditor 
entitled  to  the  security  happens  to  be  the  trustee  under  the  bank- 
ruptcy, or  he  and  the  trustee  have  the  same  solicitor,  some  inde- 
pendent solicitor  ought  to  be  employed  to  make  the  necessary 
inquiries  as  to  the  security,  and  to  take  the  account,  as  well  as  to 
conduct  the  sale  {d)» 

Although  the  trustees  delay  selling  imder  an  order  obtained  by 
the  mortgagee  for  sale  of  the  mortgaged  premises,  with  liberty  for 
him  to  bid,  the  Court  will  not  give  the  mortgagee  the  conduct  of 
the  sale  (e). 
Leaye  to  bid.  If  the  mortgagee  desires  to  bid  at  any  sale,  he  may  do  so,  with 
the  leave  of  the  Court.  Such  permission  will  generally  be  given, 
although  the  mortgage  contains  a  power  of  sale,  as  it  is  for  the 
advantage  of  the  creditors  that  there  should  be  as  many  bidders  as 


Conduct  of 
■ale. 


(«)  JSxp,  Slack,  1  G.  &  J.  346 ;  Sxp. 
Itice,  Back,  221 ;  £xp.  Webb,  2  G.  &  J. 
29;  JSxp.  lUher,  ib.  102;  £xp.  Key,  1 
Mad.  428. 

(a;)  Zxp,  IXemey,  Mont.  78;  Bzp. 
Vamath,  1  M.  D.  &  D.  614. 

(y)  JSxp,  Bignold,  3  M.  &  A.  477 ;  3 
Dea.  161 ;  SeaUm  r.  Twyford,  11  £q. 
691,  V.  0.  Bacon ;  23  L.  T.  N.  S.  648. 

(z)  Bob.  Bky.  284,  ed.  2 ;  306,  ed.  8. 

(a)  Exp,  Burt,  1  M.  D.  &  D.  191. 

{b)  Rnle  78,  1870.    See  Exp,  Smith, 


2  D.  &  C.  60 ;  Exp,  MeOregor,  4  De  G. 
&  S.  603 ;  Exp,  Guddon,  3  M.  D.  &  D. 
302. 

{e)  Exp,  Davis,  1  M.  &  A.  89 ;  E:^, 
Sodgson,  1  G.  &  J.  12. 

(d)  Exp,  Covodry,  2  ib,  272;  Exp, 
Eolfe,  1  D.  &  0.  77 ;  Mont.  616 ;  Exp, 
Greenwood,  1  D.  &  0.  642 ;  Exp,  JLees, 
2  ib,  360.  See  Exp,  Haines,  4  Dea.  20 ; 
Mont.  &  Oh.  32 ;  Exp,  Bromage,  De  G. 
876  ;  10  Jnr.  974. 

(e)  Exp,  MeOregor,  sup. 
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possible  (/).  But  if  a  mortgagee  applies  for  leave  to  bid,  he  must  Leaye  to  bid. 
oome  before  the  Court  in  the  character  of  a  mere  mortgagee,  and 
waiye  any  power  of  sale  vested  in  him  {g),  and  must,  it  seems,  pay 
the  costs  of  the  petition  (A).  But  they  will  be  payable  out  of  the 
proceeds  of  the  sale,  if  the  trustee  consents  (i) ;  or  if  the  application 
is  for  a  sale  and  for  leave  to  bid  together  {k). 

But  if  the  mortgagee  is  also  the  trustee,  the  value  of  the  property  When  mort- 
should  be  previously  ascertained,  and  directions  given  for  it  not  to  ^  *^    ^ 
be  sold  for  less  than  a  specified  sum  (/). 

Where  the  equitable  mortgagee  applying  for  a  sale  is  also  the 
petitioning  creditor  and  the  trustee,  the  order  for  sale  will  not  be 
made  ex  parte ^  but  will  be  served  on  the  bankrupt  and  on  one  of 
the  creditors,  with  notice  that  the  service  is  by  order  of  the 
Court  {m).  And  where  the  applicant  was  the  assignee  of  another 
estate,  the  creditors  of  which  were  interested  in  the  security,  no 
order  for  sale  was  made  until  the  appointment  of  persons  in  the 
nature  of  assignees  to  protect  such  interest  (n). 

An  equitable  mortgagee  must  pay  the  costs  of  the  order  on  a  Costs  when. 
separate  petition  for  leave  to  bid,  imless  the  trustee  consents  to      ^ 
their  being  paid  out  of  the  estate.     But  on  the  usual  petition  for  a 
sale  and  leave  to  bid,  where  there  is  a  memorandum,  the  costs  are 
payable  out  of  the  estate  (o). 

If  the  property  be  bought  in  by  the  trustee,  the  mortgagee,  by 
applying  for  a  second  sale,  waives  all  claim  against  the  trustee  for 
any  difference  in  the  amount  of  biddings  between  the  first  and 
second  sales  (p). 

In  some  cases  a  purchase  by  a  mortgagee,  bidding  without  leave  FuroHase 
of  the  Court,  has  been  supported  {q) ;  and  if  the  trustee  consents,  i^ve!"*^ 
an  order  may  be  obtained,  giving  the  mortgagee  leave  to  bid  nunc  Leave  to  bid 

-        /  ^  numpro  tune. 

pro  tunc  (r).  . 

A  mortgagee  who  obtains  leave  to  bid  will,  if  he  becomes  the  Deposit  and 

costs. 


(/)  JSxp.  Hodffion,  sup,;  Exp,  Davis, 
sup.;  Exp,  Bacon^  2  D.  &  C.  181. 

(^)  Exp,  Davis,  sup, ;  Doumes  ▼.  ChratS' 
brook,  8  Her.  200. 

(A)  Exp.  Williams,  1  D.  &  C.  489 ;  1 
Hont.  614  ;  Exp.  Hammond,  Back,  464 ; 
Exp.  Eohinson,  Mont.  &  Mac.  261. 

(f)  Exp.  Say,  1  Mont.  864;  Exp, 
WtUiams,  sup.;  Exp,  Berkeley,  2  M.  & 
A.  64 ;  Anon.  3  M.  D.  &  D.  839. 

(k)  Exp.  Brown,  1  D.  &  Ch.  34. 


(0  Exp,  Young,  De  G.  146 ;  Exp. 
Eolyman,  8  Jnr.  156,  Bky. 

(m)  Be  Barker,  Mont.  &  Bli.  394. 

(fi)  Exp,  Haines,  sup. 

(o)  Mont.  &  Ayr.  Bk.  by  MiUer  &  Koe, 
254. 

{p)  Exp,  Baldoek,  2  D.  &  C.  60. 

[q)  Exp,  Ashley,  1  M.  &  A.  88  ;  3D. 
&  C.  610;  Exp.  OeUer,  2  Mad.  262; 
Exp,  Fedder,  1  M.  &  A.  327. 

(r)  Exp.  Torke,  3  M.  D.  &  D.  329 ; 
Exp,  Pedder,  sup. 
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puichiiaery  be  subject  to  tbe  same  rule  as  any  other  purchaser  as  to 
payment  of  a  deposit  and  costs  («). 

The  Court  cannot  compel  a  second  mortgagee  who  does  not  claim 
nnder  the  bankruptcy  but  rests  on  his  security  to  concur  in  a  sale 
obtained  by  a  prior  mortgagee  (/)• 

If  the  Court  decide  in  the  first  instance  on  the  validity  of  the 
claim  of  the  mortgagee,  the  decision  is  condusiye  in  bankruptcy  (u ). 

If  the  trustee  himself  become  the  purchaser,  being  also  a  mort- 
gagee, the  property  will  be  ordered  to  be  resold,  subject  to  his 
claim  as  mortgagee  (jr),  though  the  sale  was  sanctioned  by  a 
resolution  of  creditors  (y).  A  sale  to  a  relative  of  the  trustee  is 
also  void  (s). 

In  questions  respecting  the  existence  of  equitable  mortgages,  as 
by  deposit  of  deeds  and  the  like,  the  Court  will  not  in  future  refer 
the  question,  but  will  themselves  decide  the  point  (a). 
Auction  dntj.      By  8  &  9  Yict.  c.  15,  auction  duty  on  sales  is  abolished. 

Where  trustees  in  bankruptcy  are  selling  the  mortgaged  premises, 
the  Court  will  not  order  the  mortgagee  to  deliver  up  the  mortgage 
deed  till  payment  (6).  When  a  mortgagee  purchases  under  the 
Court,  and  his  mortgage  principal  and  interest  up  to  March  exceed 
the  purchase-money,  he  is  let  into  possession  on  Christmas 
previous  (c). 

In  a  case  of  composition,  the  Court  of  Bankruptcy  has  no  jurist 
diction  to  make  an  order  for  sale  at  the  instance  of  an  equitable 
mortgagee  of  the  estate  of  the  debtor  {d), 

A  release  of  the  equity  of  redemption  by  the  trustee  is  valid  («). 


Composition. 


r 


Proof  of 
adTanoes. 


(7.)  Deposit  of  title  deeds. 

The  creditor  by  deposit  of  title  deeds  can  have  a  sale  imder 
r.   65,  1883 ;  but  if  he  insist  by  his  petition  and  affidavit,  that 


{i)  Exp.  Tathamy  1  M.  &  A.  335; 
Exp,  SUphent,  2  i^.  81 ;  Exp.  Wiison, 
Mont.  &  Ch.  110;  Eotcl4$  ▼.  Ferring, 
5  J.  B.  Mo.  290 ;  2  Bro.  &  B.  467. 

(0  Exp.  Jaekaon,  6  Vee.  367. 

(t»)  Exp.  Jennings,  2  Sw.  360. 

(x)  Exp.  Twrvill,  3  D.  &  C.  346 ;  Exp. 
Eeynolda,  5  Vw.  707;  Exp.  Bodgwn, 
1  G.  &  J.  12;  Exp.  Zewit,  ib.  69; 
Exp.  Buxton,  ib.  366. 

(y)  Be  Waiiiewright,  W.  N.  1881—138, 
C.  J.  Baoon. 


(«)  Exp.  Forder,  W.  N.  1881—117,  C. 
A. ;  Be  Moore,  ib.  161,  G.  J.  Baoon. 

(a)  Exp.  Smith,  1  D.  &  G.  441. 

{b)  Exp.  IHtton,  1  Ch.  D.  667,  C.  A. 
And  see  Exp.  Fannell,  6  ib.  336,  C.  A. 

(e)  Batet  y.  Bonnor,  7  Sim.  427. 

(d)  Exp.  Mancheeter  ^  Liverpool  District 
Banking  Co.,  In  re  Littler,  18  £q.  249, 
C.  J.  Baoon. 

(e)  Melbourne  Banking  Co.  4  App.  C. 
166. 


Sect.  7. 
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the  deposit  was  made  as  a  security  for  future  advances,  as  well  as 
for  the  debt  then  due,  and  the  debtor,  by  affidavit,  deny  the  fact, 
the  Court  will  direct  an  inquiry  in  respect  of  what  debt  the  deposit 
was  made  (/).  If  the  deposit  was  made  by  the  solicitor  of  the 
bankrupt,  it  must  be  shown  that  he  had  authority  to  make  it  (g). 

The  right  of  the  depositee  to  a  sale  is  not  affected  either  by  an  Memorandum 
imperfection  in  the  memorandum  or  in  the  deposit,  provided  the 
intention  to  complete  the  security  be  shown.  Freeholds  and  lease- 
holds have  alike  been  ordered  to  be  sold  where  the  deposit  of  the 
deeds  relating  to  both  was  complete,  though  the  memorandum 
related  to  one  only  (A) ;  and  where  both  were  specified  in  the 
memorandum,  but  the  deeds  deposited  related  to  one  only  («). 
Nor  is  it  affected  by  an  arrangement  made  subsequent  to  the 
security  between  a  mortgagor  and  a  third  person,  under  which 
the  latter  acquires  an  interest  in  the  mortgaged  property  {k) ;  and 
if  an  equitable  mortgagee  take  a  legal  mortgage  with  notice  of  the 
bankruptcy,  his  right  to  a  sale  under  the  equitable  mortgage  is 
only  suspended,  and  revives  when  the  legal  security  is  declared  to 
be  inoperative  (/). 

A  memorandum  of  deposit  is  not  necessary  to  enable  the  mort-  Written  me- 
gagee  to  obtain  an  order  for  sale ;  but  if  there  is  written  evidence 
attending  the  deposit,  he  will  be  entitled  to  the  costs  of  his  petition 
for  sale,  but  not  otherwise  {m) ;  and  if  there  is  a  deposit  of  free- 
holds and  leaseholds,  or  several  deposits,  with  written  evidence  only 
quoad  one  set  of  deeds,  or  if  there  be  a  memorandum  with  a  verbal 
extension,  the  costs  will  be  apportioned  {n). 

The  usual  order  for  sale  has  been  refused  after  twelve  years  from 
the  date  of  the  deposit,  when  there  was  no  memorandum  {o) ; 
but,  in  case  of  suspicion,  an  inquiry  wiU  be  directed  (i?).     Such 


(/)  Exp.  Mountfortf  14  Vee.  606; 
£xp,  Martin,  2  M.  &  A.  243  ;  4  D.  &  G. 
467.  And  Bee  Its  May,  Fonb.  Bky.  R. 
243  ;  Ferru  y.  MuUint,  2  Sm.  &  G.  378 ; 
18  Jup.  718 ;  Basket  v.  Skeel,  11  W.  R. 
1019,  V.  0.  Wood ;  Maugham  v.  Sidley, 
8  L.  T.  N.  S.  309,  V.  0.  Wood ;  Shaw 
T.  Fotter,  6  L.  R.  H.  L.  321 ;  affirming 
MeOreiffht  y.  Foster,  5  Gh.  604. 

(^)  Exp.  Coleman,  4  Dea.  242. 

(A)  Exp.  Robinson,  1  D.  &  0.  119. 

(0   Exp.  Leathes,  3  ib.  112. 

{k)  Exp.  Booth,  2  ib.  59. 

(/)  Exp.  Harvey,  3  Dea.  647 ;  M.  k 
Oh.  261. 


(m)  Exp.  Brightens,  1  Sw.  3;  Exp, 
Trew,  3  Madd.  372.  And  see  Anon.  2 
ib.  281;  Exp.  Sykes,  Buck,  349;  Exp. 
Moss,  3  De  G.  &  S.  699 ;  13  Jur.  866  ; 
and  Exp.  Anderson,  3  De  G.  &  S.  600 ; 
Exp.  Barclay,  5  De  G.  M.  &  G.  403  ;  1 
Jur.  N.  S.  1145,  L.  C.  &  J. ;  Exp. 
Dingwall,  6  L.  T.  N.  S.  915,  Bky. 

(ft)  Exp.  Bobinson,  sup.;  Exp.  Ford, 
3  M.  D.  &  D.  457 ;  Exp.  Thorpe,  3  M.  & 
A.  441. 

(o)  Exp.  Jones,  ib.  152,  327. 

{p)  Exp.  CUmten,  7  Jur.  135,  Ct.  of 
Review. 


C. — VOL.  I. 
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Wlwen 


^ 


€f/^Vk  iLTist  be  {Aid  It  the  Ei:r:gmgce  pEis:cjJIy,  and  not  out 
of  the  pTjdnce  of  the  nie  'i , .  On  the  other  handy  if  the  tnutees 
nose  oc;ectioiis  on  frirolciis  or  mistaken  gzoxzndsy  thej  will  cmly 
hare  costi  fjxX  of  the  gencnl  eaUte,  or  maj  he  made  to  pay  the 
costs  which  azise  out  of  their  impropo'  opposition  i  r  .  In  eaaea 
Ofd  of  bankmptcT,  it  is  noC  Tnatffisl  that  there  is  no  written 
memorandnm  "^4.. 

If  a  secmitj  is  created  hj  the  deposit  of  moHgage  secnritieBy  the 
hankmpt's  interest  in  them  will,  on  the  application  of  the  depositee, 
be  directed  to  he  sold  (^; ;  hot  if  there  isanjdoobt  as  to  the  natnre 
or  amount  of  the  hankn^'s  mterest  under  the  onginal  mortgage, 
ought  to  be  ascertained  before  a  sale  is  directed  (m). 


(8.)  Interest, 

On  any  debt  or  som  certain,  pajaUe  at  a  certain  time  or  other- 
wise, whereon  interest  is  not  reserved  or  agreed  for,  and  which  is 
oyerdoe  at  the  date  of  the  receiTing  order  and  proTsUe  in  bank- 
mptcy,  the  creditor  may  proTe  for  interest  at  a  rate  not  exceeding 
foor  per  cent,  per  annnm  to  the  date  of  the  order  from  the  time 
when  the  debt  or  som  was  payable,  if  the  debt  or  snm  is  payable 
by  yirtoe  of  a  written  instroment  at  a  certain  time^  and  if  payable 
otherwise,  then  from  the  time  when  a  demand  in  writing  has  been 
made  giving  the  debtor  notice  that  interest  will  be  claimed  from 
the  date  of  the  demand  nntil  the  time  of  payment  (r). 

The  mortgagee  cannot  charge  interest  beyond  the  date  of  the 
receiving  order  nntil  there  is  a  suiplns  (a?),  and  this  applies  to  a 
mortgage  to  a  building  society  where  instalments  are  made  up 
partly  of  principal  and  partly  of  interest  (y),  and  interest  wrongly 
paid  must  be  refunded  (z) ;  but,  under  special  circumstances,  as 
where  the  mortgagee  has  postponed  the  sale  at  the  request  of  the 
assignees,  or  has  made  some  special  agreement,  interest  after  the 
bankruptcy  has  been  allowed  (a).    The  rule  as  to  interest  only 


{q)  Exp.  ffomef  1  Hadd.  622. 

(r)  lb, ;  Exp,  BaU,  1  Hont.  &  0.  68. 

(#)  ConMll  T.  BardU,  3  T.  &  0.  682 ; 
Quern  T.  Chambertf  4  ih,  64.  And  see 
Lewii  ▼.  John^  9  Sim.  366. 

(0  Exp,  Paicell,  De  G.  436.  See 
Exp.  Smith,  2  M.  D.  &  D.  587 ;  Bee  lup, 

p.  429. 

(u)  Exp,  Bignold,  3  M.  &  A.  706 ;  1 
Des.  616 ;  Exp,  Maehay,  1 M.  D.  &  D.  660. 


(r)  B.  A.  1883,  2iid  Sched.  r.  20. 

(x)  Exp,  KefuingUm,  2  M.  &  A.  300. 

iSf)  Exp,  Bath,  22  Gh.  D.  460,  G.  A. 

(s)  Exp,  JMboek,  9  Jar.  N.  8.  846;  4 
De  G.  Jo.  &  Sm.  616  ;  32  L.  J.  Bk.  68. 

(a)  Exp.  Ketuington,  tup, ;  Gitffith  & 
Holmes  Bky.  641.  But  see  J^.  FolUtrd, 
1  M.  D.  &  D.  270 ;  Esqf.  Burrell,  3  H. 
&  A.  440;  see  i^tf  Savin,  7  Ch.  760  (in 
liquidation). 


Sxor.  8. 
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applies  to  the  mortgagees  who  come  to  the  Court  for  assist- 
anoe(J). 

If  the  mortgagee  is  in  possession  of  the  premises,  though  he 
cannot  prove  for  the  interest,  yet  he  may  calculate  interest  as 
against  his  security  up  to  the  time  of  taking  the  accounts  (c) ;  so, 
in  the  case  of  a  security  by  way  of  indemnity,  proof  for  interest 
will  be  allowed  up  to  the  time  of  payment  (d). 

And  where  mortgagees  realised  their  security  by  proceedings  in  Inoome 
chancery  and  proved  for  the  deficiency,  they  were  allowed  to  apply  eery  pro- 
the  income  arising  from  their  security  subsequent  to  the  bankruptcy  ®®®^^fi^' 
towards  paying  interest  on  their  debt  during  the  same  period  (e). 


(9.)  Eight  to  rents  and  profits. 

An  equitable  mortgagee  is  entitled  to  the  rents  and  profits  of  Equitable 
the  property  comprised  in  his  security  from  the  time  of  the  order 
for  sale,  which  in  the  case  of  an  equitable  mortgagee  is  regarded  as 
equivalent  to  an  order  for  a  receiver  (/).  And,  under  special  cir- 
cumstances, he  has  been  held  entitled  to  the  rents  from  an  earlier 
date  {ff).  An  equitable  mortgagee,  however,  has  no  legal  right  to 
receive  rents,  and  therefore  notice  by  him  to  the  tenants  to  pay 
them  to  him  will  give  him  no  right  to  them  prior  to  the  order  for 
sale  (A).  But  he  will  not  be  required  to  refund  any  rents  which  he 
may  have  actually  received  (e). 

A  legal  mortgagee,  on  the  other  hand,  has  a  legal  right  to  receive  l^egol  mort- 
the  rents  of  the  property  comprised  in  his  security,  and  he  may  do 
so  by  giving  the  tenants  notice  to  pay  the  rents  to  him  {k).  And 
on  this  ground  it  is  held  that  an  order  for  sale  gives  a  legal  mort- 
gagee no  titie  to  rents  and  profits,  it  being  considered  to  be  his 
own  neglect  if  he  omits  to  exercise  his  legal  right  (k) ;  unless,  in- 
deed, he  does  this  by  arrangement  with  the  trustee  and  on  the 
understanding   that    the  omission  shall  not   prejudice  him  (/). 


(b)  JBxp,  Badger^  4  Yes.  166;  Exp, 
Luhboeky  8up, 

(0}  JSrp.  Bamsiottom,  2  M.  &  A.  79. 

(i)  £jcp.  FoUard,  sup, ;  Exp,  Lyhboek^ 
t$tp, 

{e)  Exp.  FenfoJd,  4  De  G.  &  8m.  282. 

(/)  Bobe.  Bkj.  310,  ed.  3 ;  322,  323, 
ed.  4 ;  Exp.  Bignold,  2  M.  &  A.  16 ; 
Exp.  Thorpe,  3  Dea.  86 ;  3  M.  &  A.  441. 

(^)  Exp.  EigtwU,  2  t^.  214;  4  Dea.  & 
0.  269 ;  Exp.  Smith,  3  M.  D.  &  D.  680  ; 
Exp.  Eamsbottom,   iup. ;  Exp.    Pen/old, 


sup,  ;  Exp.  FoUard,  sup. 

{h)  Exp.  Burrell,  sup. ;  Exp.  Seott,  3 
M.  &  A.  692. 

(«)  Sumpter  y.  Otxyper,  2  B.  &  Ad.  223; 
Garry  v.  Sharratt,  10  B.  &  Or.  716 ; 
Pope  y.  Biffffs,  4  Man.  &*B.  198  ;  9  B.  & 
Cr.  246. 

(A)  JPops  y.  BiffSfs,  sup. ;  Exp.  Living, 
2  M.  &  A.  223. 

(I)  Exp.  Barnes,  3  ib.  497.  See  Exp. 
Carr,  2  M.  D.  &  D.  684. 
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Notioe,  however,  by  a  legal  mortgagee  to  the  tenants  to  pay  their 
rents  to  him,  wiU  not  entitle  him  to  reoover  from  the  trustee  any 
rents  reoeived  by  the  latter  after  such  notice  (m),  but  his  remedy 
will  be  against  the  tenants. 


Equitable 
mortgagpee. 

Legal 
mortgage. 


(10.)  Right  to  growing  crops. 

An  equitable  mortgagee  is  entitled  to  growing  crops  on  land  in 
the  mortgagor's  occupation,  from  the  date  of  his  application  for  a 
sale  (/)).  But  a  legal  mortgagee  is  not  entitled  to  the  growing 
crops,  unless  he  actually  takes  possession ;  and  he  cannot  recoyer 
in  respect  of  crops  which  before  he  obtains  possession  haye  been 
carried  off  by  the  mortgagor  or  his  trustee.  And  where  a  mort- 
gagee obtained  the  usual  order  for  sale,  and  subsequently,  before 
the  crops  were  sold,  applied  to  the  assignees  for  possession  in  order 
to  take  and  sell  the  crops,  it  was  held  that  he  was  not  entitled  to 
an  account  against  the  assignees  in  respect  of  the  crops  which  were 
disposed  of  by  them,  or  for  deliyery  up  of  those  which  were  not 
sold  (o).  But  where  in  a  liquidation  the  mortgagee  put  a  man  in 
possession  and  applied  to  the  trustee  for  the  crops,  the  latter  was 
restrained  from  cutting  the  growing  crops  (p). 


Proteotion  of 

bondjide 

transactions 

without 

notice. 


(11.)  Protected  transactions. 

Transactions  by  a  mortgagee  with  a  bankrupt  mortgagor  after  an 
act  of  bankruptcy  and  before  the  receiying  order  are  protected,  if 
they  fall  within  s.  49  of  the  B.  A.  1883,  as  follows : — 

"  Subject  to  the  foregoing  provisions  of  the  Act  with  respect  to 
the  effect  of  bankruptcy  on  an  execution  or  attachment,  and  with 
respect  to  the  ayoidance  of  certain  settlements  and  preferences, 
nothing  in  the  Act  shall  invalidate,  in  the  case  of  a  bankruptcy — 
"  (a.)  Any  payment  by  the  bankrupt  to  any  of  his  creditors, 
"  (J.)  Any  payment  or  deliyery  to  the  bankrupt, 
"  (c.)  Any    conveyance    or  assignment  by  the  bankrupt  for 
valuable  consideration, 

"  (d.)  Any  contract,  dealing,  or  transaction  by  or  with  the  bank- 
rupt for  valuable  consideration : 


(m)  JBxp.  Wihon,  1  Rose,  444 ;  2  V.  & 
B.  262. 

(ft)  Exp.  Bignold,  2  G.  &  J.  273.  See 
Exp.  AUxander,  ib.  275. 


(o)  Exp.  Temple,  1  ib.  216.  See 
Hodgeon  y.  Oaaeoigne,  6  B.  &  Aid.  88 ; 
Partridge  v.  Bere,  ib.  604. 

{p)  Bagnall  v.  VUlar,  12  Ch.  D.  812, 
V.  0.  HaU. 
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"  Provided  that  both  the  following  conditions  are  complied  with, 
namely — 

"  (1.)  The  payment,  delivery,  conveyance,  assignment,  contract, 
dealing,  or  transaction,  as  the  case  may  be,  takes  place  before  the 
date  of  the  receiving  order ;  and 

"  (2.)  The  person  (other  than  the  debtor)  to,  by,  or  with  whom 
the  payment,  delivery,  conveyance,  assignment,  contract,  dealing, 
or  transaction  was  made,  executed,  or  entered  into,  has  not  at  the 
time  of  the  payment,  delivery,  conveyance,  assignment,  contract, 
dealing,  or  transaction,  notice  of  any  available  act  of  bankruptcy 
committed  by  the  bankrupt  before  that  time." 

"  Available  act  of  bankruptcy  "  means  any  act  of  bankruptcy 
available  for  a  bankruptcy  petition  at  the  date  of  the  presentation 
of  the  petition  on  which  the  receiving  order  is  made  (q). 

A  payment  by  an  agent  of  a  bankrupt  under  his  instructions  does 
not  make  the  agent  liable  to  the  trustee,  although  the  payment,  when 
completed,  will  to  the  knowledge  of  the  agent  be  an  act  of  bank- 
ruptcy (r). 

A  bond  fide  loan  of  money  to  a  bankrupt  after  an  act  of  bank-  What  are 
ruptcy,  but  before  the  order  for  adjudication,  is  valid  («).  A  post-  tranBaotionfl. 
dated  cheque  in  payment  of  goods  sold  is  a  protected  transaction  (^), 
and  the  drawer,  having  subsequent  notice  of  an  act  of  bankruptcy, 
is  not  bound  to  stop  it  {t).  A  payment  in  good  faith,  and  for  valu- 
able consideration,  is  protected,  although  the  transaction  amounts 
to  a  fraudulent  preference,  and  is  an  act  of  bankruptcy  (u).  An 
unregistered  bill  of  sale  of  growing  crops  is  protected  {x).  Where, 
imder  a  building  contract,  the  owner  had  a  power  to  seize  the  materials 
and  plant  in  case  of  default,  a  seizure  after  a  liquidation  petition  has 
been  filed  was  held  to  be  protected  (y).  The  notice  intended  by  the  Notice. 
Act  is  actual  notice  of  a  complete  act  of  bankruptcy  (s),  and  the  words 
"  available  for  adjudication  "  mean  available  for  the  adjudication 
actually  made,  i.e.,  an  act  of  bankruptcy  within  six  months  from  the 
petition  (a),  and  available  at  the  date  of  the  order  of  adjudi- 
cation (i),  although  it  was  not  available  on  the  petition  of  the 
particular  creditor  {c), 

{q)  B.  A.  1883,  s.  168.  (y)  Re  Waughy  4  ib,  624,  G.  J.  Baoon. 

(r)  Exp,  Helder,  24  Ch.  D.  339,  C.  A.  (z)  Conway  v.  Nail,  1  0.  B.  643 ;  Bird 

(»)  See   Cannan  ▼.   DeneWy   10  Bing.  v.  Bass,  6  Man.  &  G.  143. 

292  ;  FeamUy  v.  Wright,  6  Bing   N.  O.  [a)  Exp,  OHhey,  8  Ch.  D.  248,  C.  A, ; 

446 ;  6  f*.  89.  Exp,  Crothxe,  7  Ch.  D.  123,  C.  A. 

(0  Exp,  Eichdale,  19  Ch.  D.  409,  C.  A.  {b)  Exp,  Bouchard,  12  Ch.  D.  26,  C.  A. ; 

(«)  Exp,  Blackburn,  W.  N.  1884—131,  Exp.  Oilbey,  tup,;  Eood  v.  Newby,  21  ib. 

0.  A.  606,  0.  A. 

(«)  Exp,  Payne,  11  Ch.  D.  639,  C.  A.  {c)  Hood  v.  Newby,  sup. 
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Priority. 


(12.)  Preferential  debts. 

The  debts  in  bankruptcj  hereinafter  mentioned  are  to  be  paid  in 
priority  to  all  other  debts,  and  between  themselves  such  debts  rank 
equally,  and  are  paid  in  full,  unless  the  property  of  the  bankrupt  is 
insufficient  to  meet  them,  in  which  case  they  abate  in  equal  pro- 
portions between  themselves :  that  is  to  say. 

All  parochial  or  other  local  rates  due  from  him  at  the  date  of 
the  receiving  order,  and  having  become  due  and  payable 
within  twelve  months  next  before  such  time ; 
All  assessed  taxes,  land  tax,  and  property  or  income  tax, 
assessed  on  him  up  to  the  fifth  day  of  April  next  before 
the  date  of  the  receiving  order,  and  not  exceeding  in  the 
whole  one  year's  assessment. 
All  wages  or  salary  of  any  clerk  or  servant  in  respect  of 
services  rendered  to  the  bankrupt  during  four  months 
before  the  date  of  the  receiving  order,  not  exceeding  fifty 
pounds. 
All  wages  of  any  labourer  or  workman  not  exceeding  fifty 
pounds,  whether  payable  for  time  or  piece  work,  in  respect 
of  services  rendered  to  the  bankrupt  during  four  months 
before  the  date  of  the  receiving  order  {d). 
In  the  C£ise  of  partners  the  joint  estate  shall  be  applicable  in  the 
first  instance  in  payment  of  their  joint  debts,  and  the  separate 
estate  of  each  partner  shall  be  applicable  in  the  first  instance  in 
payment  of  his  separate  debts.    If  there  is  a  surplus  of  the  separate 
estates  it  shall  be  dealt  with  as  part  of  the  joint  estate.    If  there  is 
a  surplus  of  the  joint  estate  it  shall  be  dealt  with  as  part  of  the 
respective  separate  estates  in  proportion  to  the  right  and  interest  of 
each  partner  in  the  joint  estate  (e). 

Subject  to  the  provisions  of  the  Act  all  debts  proved  in  the 
bankruptcy  shall  be  -psii  pari  passu  (/). 

If  there  is  any  surplus  after  payment  of  the  foregoing  debts,  it 
shall  be  applied  in  payment  of  interest  from  the  date  of  the 
receiving  order  at  the  rate  of  four  pounds  per  centum  per  annum 
on  all  debts  proved  in  the  bankruptcy  {g) . 

Nothing  in  this  section  shall  alter  the  effect  of  s.  5  of  the  Act 
28  &  29  Vict.  c.  86,  "  to  amend  the  Law  of  Partnership,"  or  shall 
oM^^  ^^^*-  prejudice  the  provisions  of  the  Friendly  Societies  Act,  1875  (A). 


Partaera. 


Interest  out 
of  snrpluB. 


(d)  B.  A.  1883,  8.  40 ;  Rob.  on  Bank. 
685  ;  275,  ed.  3 ;  295,  cd.  4. 
{r)  B.  A.  1883,  8.  3. 


(/)  lb.  8.  4. 

(ff)  lb.  8.  6. 
(h)  lb.  8.  6. 


Sbot.  13.  DISCLAIMER  OF  ONEROUS  PROPERTY.  ^39 


(13.)  Disclaimer  of  onerous  property. 

Where  any  part  of  the  property  of  the  bankrupt  consists  of  land  Difldlaimer 
of  any  tenure  burdened  with  onerous  covenants,  of  shares  or  stock  property, 
in  companies,  of  unprofitable  contracts,  or  of  any  other  property 
that  is  unsaleable,  or  not  readily  saleable,  by  reason  of  its  binding 
the  possessor  thereof  to  the  performance  of  any  onerous  act,  or  to 
the  payment  of  any  sum  of  money,  the  trustee,  notwithstanding 
that  he  has  endeavoured  to  sell  or  has  taken  possession  of  the 
property,  or  exercised  any  act  of  ownership  in  relation  thereto,  but 
subject  to  the  provisions  of  this  section,  may,  by  writing  signed  by 
him,  at  any  time  within  three  months  after  the  first  appointment  of 
a  trustee,  disclaim  the  property. 

Provided  that  where  any  such  property  shall  not  have  come  to 
the  knowledge  of  the  trustee  within  one  month  after  such  appoint- 
ment, he  may  disclaim  such  property  at  any  time  within  two 
months  after  he  first  became  aware  thereof  {%). 

The  limit  of  time  is  new.  For  power  to  extend  time,  even  ex 
postfactOy  see  (A). 

A  disclaimer  signed  by  the  trustee's  solicitor  is  not  sufficient  (/). 

If  the  trustee  does  not  disclaim  a  lease,  he  is  personally  liable  for  Leaae. 
the  rent  and  covenants  (m).    The  same  principle  applies  to  chattels 
comprised  in  the  lease  as  to  the  lease  itself ;  if  the  trustee  disclaims 
the  lease,  the  chattels  follow,  notwithstanding  the  order  and  dis- 
position clause  (n). 

The  trustee  may  assign  to  a  pauper  (o).  ABedgnment 

The  trustee  cannot  remove  hay  and  straw  contrary  to  a  covenant      *  pa^P®'* 
in  the  lease,  although  he  has  disclaimed.    The  56  Geo.  III.  o. 
60,  s.  11,  has  not  been  repealed  as  to  bankruptcies  {p). 

The  rule  whether  compensation  is  to  be  paid  by  the  trustee  to 
the  landlord  depends  not  merely  upon  the  question  whether  actual 
benefit  has  been  derived  by  the  bankrupt's  estate  from  the  occupa- 
tion, but  whether  the  occupation  was  with  a  view  to  profit  (g) ; 

(«)  lb,  8.  65  (1).  (ti)  Exp.  Allen,  20  C3i.  D.  341,  C.  A. 

(h)  lb,  8.  106  (4).  \o)  Mopkinton  y.  Loffering,  11  Q.  B.  D. 

(0  WUwn  T.  WaUani,  6  Exo.  D.  166,  02,  Denmao,  J. 
Stephen,  J.  \p)  Lybbe  y.  Eart,  W.  N.  1883—189, 

(m)  Wilson  y.  JFalkmi,  tup.;  Titterton  Chitty,  J. 
T.  Cooper,  9  Q.  B.  D.  473,  0.  A. ;  E^.  (q)  JSs^.  Amal,  24  Oh.  D.  27,  C.  A. 

Drmler,  9  Gh.  D.  262,  0.  A. 
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From  what 
time  and  to 
what  extent. 


As  from  the 
date  of 
diaolaimer. 


the  rule  laid  down  by  Cotton,  L.  J.,  in  (r),  is  to  be  preferred  to 
that  by  Jessel,  M.  R.,  in  (s) 

The  disclaimer  shall  operate  to  determine,  as  from  the  date  of 
disclaimer  J  the  rights,  interests,  and  liabilities  of  the  banlmipt  and 
his  property  in  or  in  respect  of  the  property  disclaimed,  and  shall 
also  discharge  the  trustee  from  all  personal  liability  in  respect  of 
the  property  disclaimed  as  from  the  date  when  the  property  vested 
in  him,  but  shall  not,  except  so  far  as  is  necessary  for  the  purpose 
of  releasing  the  bankrupt  and  his  property  and  the  trustee  from 
liability,  affect  the  rights  or  liabilities  of  any  other  person  {t). 

Under  s.  23  of  B.  A.  1869,  the  disclaimer  related  back  to  the 
date  of  the  order  of  adjudication,  causing  many  difficulties, 
especially  as  regards  tenants'  fixtures  {u)y  and  even  applying  to  an 
expired  lease  (x). 

The  effect  of  the  disclaimer  is  to  relieve  the  bankrupt's  estate  of 
all  liability,  but  does  not  otherwise  affect  the  rights  or  liabilities  of 
third  parties  (y).  A  disclaimer  by  the  trustee  relieves  him  from 
all  liability  under  the  lease,  not  merely  from  liability  as  from  the 
date  of  disclaimer  (z). 

The  disclaimer  by  the  trustee  of  the  assignee  of  a  lease  leaves 
the  rights  of  the  lessor  v.  the  lessee  intact  (a) ;  and  the  disclaimer 
by  the  trustee  of  the  lessee  bankrupt  does  not  enable  the  lessor  to 
eject  a  sub-lessee  (J).  A  trustee  of  the  lessee  bankrupt  will 
not  be  allowed  to  disclaim  to  the  prejudice  of  the  depositee 
of  a  lease,  but  if  he  assign  the  lease  to  the  depositee,  the  latter 
must  covenant  to  indemnify  him  from  liability  under  the 
lease  (c). 

But  where  the  lessee  agrees  to  underlet  on  terms  different  from 
the  lease,  the  intended  underlessee  has  no  equity  to  compel  the 
lessor  to  execute  a  lease  on  the  terms  of  the  agreement  (d). 


(r)  £icp.  Ishertcood,  22  Ch.  D.  384, 
C.A. 

{s)  Exp,  Izardy  23  ib.  115,  C.  A. 

(0  B.  A.  1883,  s.  65  (2). 

(«)  JSxp.  Brooke,  10  Ch.  D.  100,  C.  A.; 
JSxp.  Gleggy  19  ih,  7,  C.  A.,  reversing 
Bacon,  C.  J. ;  Exp,  Stephens^  7  Ch.  D. 
127,  C.  A. 

(x)  Exp,  Hart  Dyke,  22  Ch.  D.  410, 
affirming  Bacon,  C.  J. ;  Lybbe  v.  Sarty 
W,  N.  1883,  61,  Chitty,  J. 

(y)  Exp.  Waltony  17  Ch.  D.  746,  C.  A. 

(«)  Exp.  Alleny  20  Ch.  D.  341,  C.  A. 


(a)  Smyth  v.  Korthy  7  L.  R.  Exc.  242; 
Harding  v.  Freecey  9  Q.  B.  D.  281;  see 
Exp.  Ladbury,  17  Ch.  D.  532,  C.  A. ; 
E.  ^  W,  Ind,  Dock  Co,  v.  HiU,  22  Ch.  D. 
14,  C.  A.,  affirmed  W.  N.  1884—97, 
H.L. 

(b)  O'FarreU  v.  Stephefuon,  4  Ir.  L.  R. 
716 ;  SmaUey  y.  HardingCy  7  Q.  B.  D. 
524,  reversing  6  ib.  371,  Mathew,  J. 

[e)  Exp.  Buxtofiy  15  Ch.  D.  289,  0.  A. 
{d)  Tayhr  y.  OiUoUy  20  Eq.  682,  V.  C. 
HaU. 
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By  8.  55  (3)  thereof,  a  trustee  shall  not  be  entitled  to  disclaim  Leave  of 
a  lease  without  the  leave  of  the  Court,  except  in  any  oases  which 
may  be  prescribed  by  general  rules,  and  the  Court  may,  before  or 
on  granting  such  leave,  require  such  notices  to  be  given  to  persons 
interested,  and  impose  such  terms  as  a  condition  of  granting  leave, 
and  make  such  orders  with  respect  to  fixtures,  tenant's  improve- 
ments, and  other  matters  arising  out  of  the  tenancy  as  the  Court 
thinks  just. 

In  granting  leave  to  disclaim,  the  Court  must  look  to  the  benefit 
of  the  disclaimer  to  the  estate,  and  not  to  the  effect  on  third 
parties  («). 

Where  leave  to  disclaim  has  been  given  and  the  disclaimer  is 
executed,  it  is  too  late  to  appeal  from  the  order  giving  leave  (/). 

Terms  will  be  imposed,  even  if  third  parties  are  not  interested, 
e.  g.  on  the  terms  of  the  trustee  paying  to  the  lessor  the  rent  up  to 
the  date  of  the  disclaimer  {g) ;  but  if  such  third  parties  have  notice 
of  the  application  to  disclaim  and  make  no  objection,  their  rights 
will  be  gone  (A). 

Where  the  trustee  desires  an  extension  of  time,  he  must  move 
for  such  extension  within  the  twenty-eight  days,  unless  he  can 
show  some  special  circumstances  to  excuse  the  delay  (t). 

By  B.  A.  1883,  r.  232,  a  lease  may  be  disclaimed  without  the  Disclaimer  of 
leave  of  the  Court  in  any  of  the  following  cases,  namely,  where  i^^.^   ^^ 
the  bankrupt  has  not  sublet  or  assigned  the  lease,  or  created  any 
mortgage  or  charge  thereon,  and 

(a.)  The  rent  reserved  and  real  value  of  the  property  leased  as 
ascertained  by  the  property  tax  assessment  are  less  than  twenty 
pounds  per  annum,  or 

(b.)  The  estate  is  administered  under  the  provisions  of  s.  121  of 
the  Act,  or 

(c.)  The  trustee  serves  the  lessor  with  notice  of  his  intention  to 
disclaim,  and  the  lessor  does  not  within  seven  days  after  the  receipt 
of  such  notice  give  notice  to  the  trustee  requiring  the  matter  to  be 
brought  before  the  Court. 

Except  as  provided  by  this  Rule,  the  disclaimer  of  a  lease  with- 
out the  leave  of  the  Court  is  to  be  void. 

{$)  Ee  Clarke^  17  Ch.  D.  759,  C.  A. ;  (^)  Exp.  Zadburp,  8up, 

see  £xp.  Isherwood,  sup, ;  and  Exp,  Izard,  (A)  Taylor  y.  OillotC,  sup,  ;  Re  Woods, 

sup,  3  Ch.  D.  469,  C.  A. ;   and  see  JSxp. 

(/)  JBxp.  Sadler,  19  Ch.  D.  122,  C.  A. ;  l$adler,  sup, 

Ee  Woods,  sup,  (i)  Exp,  Lovering,  9  Ch.  536. 
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Notice  to  By  8.  55  (4)  thereof,  the  trustee  shall  not  be  entitled  to  fli«ftlAiTn 

disclaim.  ^^7  property  in  porsnance  of  this  section  in  anj  case  where  an 
application  in  writing  has  been  made  to  the  trustee  by  any  person 
interested  in  the  property  requiring  him  to  decide  whether  he  will 
disclaim  or  not,  and  the  trustee  has  for  a  period  of  twenty-eight 
days  after  the  receipt  of  the  application,  or  such  extended  period  as 
may  be  allowed  by  the  Court,  declined  or  neglected  to  give  notice 
whether  he  disclaims  the  property  or  not ;  and,  in  the  case  of  a 
contract,  if  the  trustee,  after  such  application  as  aforesaid,  does  not 
within  the  said  period  or  extended  period  disclaim  the  contract,  he 
shall  be  deemed  to  have  adopted  it. 

Twenty-eight  days  is  the  time  fixed  for  the  trustee  to  elect,  and 
no  extension  of  the  time  will  be  allowed,  unless  the  trustee  has 
been  misled  or  induced  to  rely  on  an  apparent  forbearance  (k). 

By  s.  55  (5)  thereof,  the  Court  may,  on  the  application  of  any 
person  who  is,  as  against  the  trustee,  entitled  to  the  benefit  or 
subject  to  the  burden  of  a  contract  made  with  the  bankrupt,  make 
an  order  rescinding  the  contract  on  such  terms  as  to  payment  by  or 
to  either  party  of  damages  for  the  non-performance  of  the  contract, 
or  otherwise,  as  to  the  Court  may  seem  equitable,  and  any  damages 
payable  under  the  order  to  any  such  person  may  be  proved  by  him 
as  a  debt  under  the  bankruptcy. 
This  section  appears  to  meet  the  case  of  (/). 
Legal  estate.  By  s.  65  (6)  thereof,  the  Court  may,  on  application  by  any  person 
either  claiming  any  interest  in  any  disclaimed  property,  or  under 
any  liability  not  discharged  by  the  Act  in  respect  of  any  disclaimed 
property,  and  on  hearing  such  persons  as  it  thinks  fit,  make  an  order 
for  the  vesting  of  the  property  in  or  delivery  thereof  to  any  person 
entitled  thereto,  or  to  whom  it  may  seem  just  that  the  same  shonld 
be  delivered  by  way  of  compensation  for  such  liability  as  aforesaid, 
or  a  trustee  for  him,  and  on  such  terms  as  the  Court  thinks  just ; 
and  on  any  such  vesting  order  being  made,  the  property  comprised 
therein  shall  vest  accordingly  in  the  person  therein  named  in  that 
behalf  without  any  conveyance  or  assignment  for  the  purpose. 

Provided  always,  that  where  the  property  disclaimed  is  of  a 
leasehold  nature,  the  Court  shall  not  make  a  vesting  order  in  favour 
of  any  person  claiming  under  the  bankrupt,  whether  as  imder- 
lessee  or  as  mortgagee  by  demise,  except  upon  the  terms  of  making 


{k)  Be  Michardion,  16  Gh.  D.  613, 
G.  J  Baoon. 


(/)  Jte  Snmum^  8  Gh.  D.  463,  G.  k. 
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Buoh  person  Bubjeot  to  the  same  liabilitieB  and  obligations  as  the 
bankrupt  was  subject  to  under  the  lecuse  in  respect  of  the  property 
at  the  date  when  the  bankruptcy  petition  was  filed,  and  any  mort- 
gagee or  under-lessee  declining  to  accept  a  vesting  order  upon  such 
terms  shall  be  excluded  from  all  interest  in  and  security  upon  the 
property,  and  if  there  shall  be  no  person  claiming  under  the  bank- 
rupt who  is  willing  to  accept  an  order  upon  such  terms,  the  Court 
shall  have  power  to  vest  the  bankrupt's  estate  and  interest  in  the 
property  in  any  person  liable  either  personally  or  in  a  representative 
character,  and  either  alone  or  jointly  with  the  bankrupt  to  perform 
the  lessee's  covenants  in  such  lease,  freed  and  discharged  from 
all  estates,  incumbrances,  and  interests  created  therein  by  the 
bankrupt. 

This  provides  against  the  difficulty  of  finding  the  legal  estate 
which  arose  in  (m). 

By  s.  55  (7)  thereof,  any  person  injured  by  the  operation  of  a  Proof  for 
disclaimer  under  this  section  shall  be  deemed  to  be  a  creditor  of  the  "J^^^- 
bankrupt  to  the  extent  of  the  injury,  and  may  accordingly  prove  the 
same  as  a  debt  under  the  bankruptcy. 

The  landlord  is  entitled  to  prove  for  the  injury  he  has  sustained 
in  consequence  of  the  disclaimer  (ii).  Thus  if  the  underlessee  is 
liable  to  a  less  rent  than  the  lessee  bankrupt,  the  landlord  can 
prove  in  the  bankruptcy  for  the  difference  between  the  two 
rents  (o). 

Where  the  trustee  of  a  purchaser  bankrupt  disclaims,  the  vendor  Porohas^. 
is  entitled  to  the  deposit  {p). 

By  the  Married  Women's  Property  Act,  1882,  s.  3,  any  money  Loanabywife 
or  other  estate  of  the  wife  lent  or  entrusted  by  her  to  her  husband  *®  ^^^«^d. 
for  the  purpose  of  any  trade  or  business  carried  on  by  him,  or 
otherwise,  shall  be  treated  as  assets  of  her  husband's  estate  in  case 
of  his  bankruptcy,  imder  reservation  of  the  wife's  claim  to  a 
dividend  as  a  creditor  for  the  amount  or  value  of  such  money  or 
other  estate  after,  but  not  before,  all  claims  of  the  other  creditors  of 
the  husband  for  valuable  consideration  in  money  or  money's  worth 
have  been  satisfied. 

(m)  Se  Mereer,  14  Gh.  D.  287,  0.  A.  (o)  £^.  WaUon^  17  Gh.  D.  746, 0.  A. 

(m)  £xp.  Llyfwi  Goal,  ^,  Co,  7  Oh.  28.  (p)  Exp,  j^qrreU,  IQ  Ob.  612. 
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(14.)  Generally, 

An  equity  of  redemption  passes  to  the  trustee,  whether  yaluable 
or  not  {q). 

The  trustee  of  a  bankrupt  may,  with  the  permission  of  the  com- 
mittee of  inspection,  mortgage  or  pledge  any  part  of  the  property 
of  the  bankrupt  for  the  purpose  of  raising  money  for  the  payment 
of  his  debts  (r). 

A  power  of  attorney  by  a  mortgagor  to  his  agent  is  at  an 
end  on  his  bankruptcy,  the  receipt  of  the  agent  afterwards  is 
not  as  agent  for  the  trustee,  and  the  annulment  of  the  bank- 
ruptcy does  not  Test  in  the  bankrupt  any  right  to  recover  such 
rents  (s). 

Where  the  trustee  in  bankruptcy  is  barred  by  the  Statute  of 
Limitations,  the  bankrupt,  after  annulment  of  the  bankruptcy,  is 
barred  also(s). 

Notwithstanding  the  repeal  effected  by  B.  A.  1883,  the  proceed- 
ings under  any  bankruptcy  petition,  liquidation  by  arrangement, 
or  composition  with  creditors  under  B.  A.  1869,  pending  at  the 
commencement  of  the  Act  shall,  except  so  far  as  any  provision  of 
the  Act  is  expressly  applied  to  pending  proceedings,  continue,  and 
all  the  provisions  of  B.  A.  1869,  shall,  except  as  aforesaid,  apply 
thereto,  as  if  the  Act  had  not  passed  {u). 


(15.)  Mortgages  in  Winding  up. 

Where  a  mortgagee  has  commenced  an  action  against  a  com- 
pany before  the  winding  up,  he  ought  to  have  leave  under  s.  87 
of  the  Companies  Act,  1862,  to  proceed  with  his  action,  except 
under  special  circumstances,  or  imless  the  same  relief  is  given  to 
him  in  the  winding  up  as  he  would  obtain  in  the  action  {x). 

Where  an  action  was  brought  by  a  mortgagee,  after  a  winding 


(q)  Desborough  v.  SarriSt  5  De  G.  M. 
&  G.  439 ;  1  Jut.  N.  S.  986. 

(r)  B.  A.  1883,  s.  57 ;  36  &  36  Vict, 
c.  58,  s.  101  (1),  Ireland. 

(«)  Markuficff  Vf  Sardingham^  15  Ch. 


D.  339,  G.  A. 

(u)  See  Exp,  May,  12  Q.  B.  D.  497, 
G.  A. ;  B.  A.  1883,  s.  169,  s.  3. 

(x)  Be  Lloyd  ^  Co,  6  Ch.  D.  339, 
0.  A. 
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up,  without  leave,  an  application  by  the  liquidator  to  stay  the 
action  was  refused  (y). 

See  as  to  execution  upon  judgments  (z). 

Before  the  Jud.  Act,  in  the  winding  up  of  companies,  as  in  the  Mortgagee 
administration  of  the  estate  of  a  deceased  mortgagor,  the  mort-  securitj. 
gagee  was  entitled  to  avail  himself  of  all  his  rights  against  the 
mortgagor's  general  estate,  and  also  of  his  security.  He  was 
allowed  to  prove  for  his  whole  debt,  and  also  to  make  what  he 
could  of  his  security,  not  receiving  more  than  twenty  shillings  in 
the  pound,  and  the  debt  of  the  secured  creditor  was  taken  as  it 
stood  when  the  claim  was  sent  in,  although  the  security  might 
have  been  partly  realized  before  adjudication  (a). 

A  mortgagee,  who  has  given  notice  of  sale  and  also  filed  a 
petition  for  winding  up,  will  be  restrained  from  selling  till  the 
order  for  winding  up  (J). 

But,  in  the  administration  by  the  Court  of  the  assets  of  any  Jad.Act,s.io. 
person  dying  after  the  1st  November,  1875,  and  whose  estate  may  AdminiBtra- 
prove  to  be  insufficient  for  the  payment  in  full  of  his  debts  and  ceased  inBol- 
liabilities,  and  in  the  winding  up  of  any  company  under  the  Com- 
panies Act,  1862  and  1867,  the  assets  of  which  may  prove  to  be 
insufficient  for  the  payment  of  its  debts  and  liabilities  and  the 
oosta  of  winding  up,  the  same  rules  shall  prevail  and  be  observed 
as  to  the  respective  rights  of  secured  and  unsecured  creditors,  and 
as  to  debts  and  liabilities  proveable,  and  as  to  the  valuation  of 
annuities,  and  future  and  contingent  liabilities  respectively,  as  may 
be  in  force  for  the  time  being  under  the  law  of  bankruptcy,  with 
respect  to  the  estates  of  persons  adjudged  bankrupt  {c). 

This  provision  does  not  extend  to  the  winding  up  of  a  company  Cases  within 
which  was  commenced  before  the  Act  came  into  operation  (d). 

A  secured  creditor  upon  bills  of  exchange,  for  which  two  com-  Proof  against 

two  estates. 

(y)  £e  Longmdale^  fe,  Co,  8  Gh.  D.  Stock  Diseouni  Co,  ib,  86 ;   Se  Sumber 

150,  G.  A.  IronffforkB  Co,  ib,  88 ;  Re  Oriental  Com' 

(z)  Sup.  p.  124.  mereial  Bank^  6  Eq.  682,  V.  G.  Giffard. 

\a)  Maeon  y.  JBogg,  2  Uy.  &  Cr.  443  ;  {b)  Cambrian  Mininsf  Co,  W.  N.  1881 

OTerroling  Oreenwood  ▼.  Taylor,  1  Rnss.  — 126,  V.  G.  Baoon. 
&  My.  186  ;  Greenwood  v.  Firth,  2  Ha.  {e)  Jad.  Act,  1876,  c.  77,  s.  10.    And 

241,  n. ;  Marshall  y.  MeAravey,  3  Dr.  &  see  »up.  pp.  416—423,  and  inf,  p.  669. 
W.  262 ;  KelloekU  Case,  3  Gh.  769.   And  {d)  Be  Suche  ^Co,\Ch.  D.  48 ;  45L.  J, 

Fortpood*8  Claim,  6  Gh.   18  ;  Coupland^s  Gh.  D.  12 ;  33  L.  T.  N.  8.  774,  M.  R. ; 

Claim,  8  Eq.  472;  6  Gh.  167;  ZeeehU  24  W.  R.  184;  Phcsnix  Bessemer  Steel  Co. 

Claim,  6  t*.  388 ;  Banner  v.  Johnston,  6  46  L.  J.  Gh.  D.  11 ;  33  L.  T.  N.  S.  403 ; 

L.  R.  H.  L.  157  ;  Be  Oxford,  ^e.  Hall  24  W.  R.  19,  M.  R. 
Co,  8  Eq.  691 ;    6  Gh.  433 ;    Be  Joint 
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panies  are  liable,  cannot  be  required  to  deliver  np  the  bills  until  he 
has  received  his  principal,  interest  and  costs  in  full  {e). 

Where  a  creditor  holds  debentures  as  a  securitj  for  his  debt,  he 
cannot  prove  for  the  amount  of  the  debentures,  but  only  for  the 
amount  of  his  debt  (/). 

The  bankruptcy  rules  as  to  reputed  ownership  are  not  to  be 
applied,  under  s.  10,  in  the  winding  up  of  a  limited  com- 
pany (g) ;  nor  so  as  to  enable  a  landlord  to  distrain  for  rent 
due  by  the  company  before  the  winding  up  order  (A).  Nor 
does  the  section  comprise  the  obligations  of  the  company  under 
covenants  in  a  lease  to  pay  rent  and  not  to  assign  without  consent, 
no  breach  having  taken  place  (t).  Nor  is  the  mortgagee  of  the 
lease  in  possession  entitled  to  have  part  of  the  assets  impounded 
for  future  rent  (t). 

S.  46  of  B.  A.  1883,  by  which  an  execution  creditor  for  more 
than  20/.  loses  the  benefit  of  his  execution  if  the  sheriff  has  notice 
of  an  act  of  bankruptcy  within  fourteen  days  after  a  sale,  does  not 
apply  {k) ;  but  the  mutual  credit  clause  in  bankruptcy  applies  (/), 
and  a  contributory  cannot  set  off  a  judgment  debt  against  calls  (m). 

But  B.  6  (2)  of  B.  A.  1883,  which  relates  to  the  statement  of  the 
petitioning  creditor  (a  secured  creditor)  in  his  petition  as  to  his 
security  and  its  value  (n)  does  not  apply ;  and  there  is  no  priority 
of  local  rates  as  in  bankruptcy  (o),  or  of  servants'  wages  (p). 

Secured  creditors  have  a  right  to  appear  on  the  hearing  of  a 
winding  up  petition  without  having  elected  between  their  security 
and  the  assets  {q). 


{e)  Warrant  Finano$  Co.U  Case,  10  Eq. 
11,  H.  R. 
(/)  JBlakely   Ordnance  Co,  8  Uf.  244, 

J0[.  A. 

(g)  Be  Crtmlin  Viaduet  TForka  Co.  11 
ih.  766,  M.  R. 

(h)  Coal  Connmere*  Co,  4  Gh.  D.  626, 
y.  0.  Malins;  46  L.  J.  Gh.  D.  601 ;  36 
L.  T.  N.  8.  729 ;  26  W.  R.  300 ;  Thomas 
T.  Fatent  Zionite  Co.  17  Gh.  D.  260, 
O.A. 

(t)  Wetihume  Oropo  Drapery  Co,  6 
Gh.  D.  248,  y.  G.  Baoon. 

(*)  JRe  Rieharde  f  Co,  ib,  66,  Pry,  J., 
OTermling  Frintinfff  ^c,  Co,  8  Gh.  D. 
636,  M.  R. ;  oyerruled,  He  Withemeea 
Brickworks,  16  ib,  337,  G.  A.  And  see 
Stockton,  ^e,  Co,  10  t^.  336,  G.  A. ;  Be 


TKerhee  f  Co.  W,  N.  1879—31,  M.  R. 
And  see  eup,  p.  132. 

(0  CampbelVs  Case,  4  Gh.  D.  470, 
y.  G.  Baoon;  Be  Smith,  22  Gh.  D.  686, 
Fry,  J. 

(m)  GiWs  Case,  12  t*.  766,  y.  G. 
Baoon. 

(ft)  Moor  Y,  Angh'ItaHan  Bk,  10  ib, 
681,  M.  R. 

(o)  Albion  Co,  7  ih,  647,  H.  R. 

(p)  Be  Norton  Ironworks  Co.  26  W.  R. 
63,  Jessel,  M.  R.,  and  Be  Association  of 
Zand  Financiers,  26  Gh.  D.  373,  y.  G. 
Malina,  are  inoonsi^tent  with  Be  JFith^ 
ernsea  Sricktoorks,  sup. 

{g)  Carmarthen,  ^c.  Iron  Co,  46  L.  J. 
Gh.  B.  200 ;  24  W.  R.  109,  M.  R. 
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In  a  windiDg  up  the  liability  of  a  contributory  is  in  the  nature  Specialtj 
of  a  specialty  accruing  due  at  the  time  when  his  liability  commenced  oontrfbu- 
but  payable  at  the  time  when  the  calls  are  made  (r),  and  the  section  *^"®8. 
applies  to  a  company  not  registered,  but  wound  up  under  it  («), 
and  the  real  and  personal  representatiyes  of  such  contributory  are 
liable  also  as  contributories  {t). 

(r)  25  &  26  Vict.  c.  89,  s.  76.  (Q  25  &  26  Vict.  c.  89,  a.  76 ;  BueJc  v. 

{s)  R$  Muggeridge^  10  Eq.  443,  M.  B.;       Rohson^  10  Eq.  629,  V.  C.  Bacon. 
see  Exp,  Cantoell,  12  W,  R.  708,  L.  G. 
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1.  Vendor^ 8  lien  for  unpaid  purchase  money     .         .         .  448 

2.  Vendee^ 8  lien  if  contract  rescinded 449 

3.  What  security  takes  aitay  the  lien  of  the  vendor    .         .451 

4.  Whether  lien  affects  third  persons 455 

5.  Vendor^ s  lien  against  a  raihcay  or  other  company .         .  457 

6.  Marshalling^  how  affects  lien  .         .         .         .         .     .  458 

7.  Vendor* s  lien  does  not  apply  to  personal  estate      .         .  459 

8.  Covenant  to  mortgage  and  covenant  to  settle     .         .     .  460 

9.  Lien  of  trustees 462 

10.  Lien  for  breach  of  trusty  ^c. 463 

11.  Lien  of  tenant  for  life 467 

12.  Lien  of  joint  owners 468 

13.  Lien  of  bond  fide  possessor 469 

14.  Lien  on  West  India  estates 470 

15.  Liens  in  other  cases 473 

(1.)   Vendor^s  lien  for  unpaid  purchase  money. 

If  a  vendor  oonyey  his  estate  to  the  vendee,  and  the  purohase- 
monej  or  part  thereof  remains  unpaid,  although  the  consideration 
is  upon  the  face  of  the  instrument  expressed  to  be  paid  and  bj  a 
receipt  indorsed  on  the  deed  acknowledged  to  be  received  (a),  the 
vendee  becomes  a  trustee  for  the  vendor  for  the  amount  of  the  money 
unpaid  (6),  and  the  vendor  has,  by  an  implied  contract  between  him 
and  the  vendee,  a  lien  on  the  estate  for  the  amoimt  of  the  money  (c); 

(a)  See  Mackreth  y.  SymmonSf  16  Yes.  233. 
337 ;    Coppin  t.   C,  2  P.  Wms.    291 ;  {b)  PolUxfm  y.  Mwriy  3  Atk.   272 ; 

Saundert  v,  LeilU,   2  Ba.   &  Be.   614.  Blackburn  y.  Oregion,  1  Bro.  C.  C.  424. 
But  the  receipt  was  oondlusiye  at  law,  {c)  Blackburn  y.  Ortgwn^  sup, ;  MaC" 

nnless  merely  fraudulent.    Itowntree  y.  krcih    y.     Summons,    sup, ;     Cotcell    y. 

Jaeobf  2  Taunt.  141.     And  see  Zampon  Simpson,  16  Yes.  279;  Smiih  y.  Hibbard, 

y.  Corke,  6  B.  &  Aid.  606 ;   Winter  y.  2  Diok.  730 ;   Harrison  y.  SoutheotCy  2 

Lord  Anson,  1  S.  &  S.  444,  and  Worthing-  Yes.  S.  389 ;  Chapman  y.  Tanner,  1  Yem. 

ton  y.  Morgan,  16  Sim.  647 ;  18  L.  J.  Gh.  267. 
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and  the  lien  exists  as  well  after  as  before  conveyance  {d).  And  this 
rule  was  applied  to  the  case  of  a  conveyance  which  on  the  face  of  it 
was  a  purchase,  although  intended  as  a  trust ;  the  trust  not  being 
in  writing,  the  party  lost  his  estate,  but  had  a  lien  for  the  purchase- 
money  stated  in  the  conveyance  (e).  So  if  a  third  person  advance 
the  purchase-money,  or  a  part  of  it,  it  seems  that  he  may,  by  parol 
agreement  between  the  parties  at  the  time  of  sale,  have  the  benefit 
of  the  lien  (/)  ;  and  where  the  husband  completed  the  contract  of 
purchase  which  the  wife  had  entered  into  before  the  marriage, 
his  assignee  was  held  to  have  a  lien  for  the  purchase-money  and 
interest  and  lasting  improvements,  from  the  time  of  completing 
the  contract,  he  accounting  for  the  rents  and  profits  from  that 
time(^). 

At  law  before  the  Jud.  Act  (A),  the  vendor,  after  conveyance, 
had  no  lien  on  the  title  deeds  for  the  unpaid  purchase-money  (/) ; 
but,  by  s.  25,  sub-s.  11  of  that  Act,  the  rule  in  equity  prevails  in 
all  Courts. 

We  may  also  here  remark,  that  when,  after  a  devise  of  an  estate,  Caae  of  a 
the  estate  is  contracted  to  be  sold  by  the  devisor,  his  lien  for  the 
purchase-money  is  not  such  an  interest  in  the  land  as  will  come 
within  s.  23  of  1  Vict.  c.  26,  and,  therefore,  the  purchase-money 
will  belong  to  the  personal  representatives,  and  not  to  the  devisee  (ft). 

(2.)   Vendee^ 8  lien  if  contract  rescinded. 

In  like  manner,  if  a  vendee  advance  all  or  any  part  of  the  money 
to  the  vendor,  and  the  contract  is  broken  oflf,  an  implied  contract 
arises,  by  which  the  vendee  has  a  lien  on  the  land  (/) ;  and  if  the 
vendee  properly  declines  to  complete,  he  has  a  lien  for  the  deposit 
and  interest  on  unpaid  purchase-money,  and  for  interest  on  the 
payments  (w),  and  also  for  the  costs  of  a  suit  by  himself  or  the 


(d)  JFrout  y.  JDawet,  25  Beav.  369 ;  4 
Jup.  N.  S.  397. 

(e)  Leman  y.  Whitley,  4  Russ.  423. 
(/)  See  Dryden  y.   Frost,   3  My.   & 

Gr.  673,  and  the  observations  of  Lord 
Oottenham.  But  nota  that  in  that  cane 
the  party  claiming  the  benefit  of  the  lien 
had  also  a  deposit  of  title  deeds. 

(ff)  Neeaom  v.  Clarkaon,  4  Ha.  97. 

(A)  36  &  37  Vict.  o.  66. 

(i)  Goode  y.  Burton,  1  Exc.  189 ;  16 
L.  J.  Ex.  309;  Esdaile  y.  Oxenham,  3 
B.  &  Or.  225. 

C. — VOL.  1. 


(k)  Farrar  y.  Farl  of  WinterUm,  5 
Beay.  1.  But  see  Brant  y.  Vause,  1  Y. 
&  C.  C.  C.  580 ;  I  Sag.  Vend.  302,  ed. 
10;  187,  ed.  14. 

(/)  See  Burgess  y.  Wheate,  1  Wm.  Bl. 
150;  Lacon  y.  Mertins,  3  Atk.  4;  Mac' 
kreth  y.  Symmons,  sup. 

(m)  Bose  y.  Watson,  10  H.  L.  672 ;  10 
Jur.  N.  8.  297;  33  L.  J.  Ch.  385; 
Wythes  y.  Lee,  3  Drew.  396;  2  Jur. 
K.  S.  7;  compromised  ib.  130;  Turner 
y.  Marriott,  3  Eq,  744,  V.  C.  Malins; 
Aheraman  Iron  Wks.  y.  Wiekens,  5  i^. 
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vendor  to  compel  performance  of  the  contract  (n),  and  this  lien 
attaches  on  the  deeds  (o).  And  so  if  the  vendee  has  resold  before 
completion,  the  sub-purchaser  will  have  a  lien  for  what  he  has  paid 
upon  the  interest  which  the  vendee  had  acquired  by  part  payment 
of  the  purchase-money  (p). 

If  the  purchaser,  after  paying  his  purchase-money,  has  been 
evicted,  it  seems  that  he  has  a  lien  on  the  purchase-money,  if 
it  can  be  earmarked,  against  the  vendor,  but  not  against  an  assignee 
of  the  fund  for  valuable  consideration  without  notice  (g). 

If  the  purchase  goes  off  through  the  fault  of  the  purchaser,  he 
has  no  lien  for  what  he  has  paid  (r). 

If  the  vendor,  when  the  contract  goes  oflf  after  payment  of  the 
purchase-money,  is  a  mortgagee,  the  lien  of  the  purchaser  will 
attach  only  upon  the  interest  of  the  mortgagee  (s) ;  and  if  the 
mortgagee  is  trustee  for  others,  the  lien  may  affect  their  interests 
also  («).  In  one  case,  the  Court  followed  the  purchase-money  into 
the  stock  into  which  it  had  been  invested  by  the  vendor,  and  that 
notwithstanding  a  transfer  to  a  third  person  (t).  The  case  in 
question,  however,  was  reversed  on  other  grounds,  and  has  been 
questioned  (w). 

The  lien  extends  to  money  advanced  by  the  unpaid  vendor  to 
the  purchaser  for  improvements  (x). 

There  is  no  lien  where  the  contract  is  illegal  (y). 

The  lien  will,  in  ctuse  of  vendor  or  vendee,  bind  the  lands  in  the 
hands  of  the  party  himself  and  his  heirs,  and  also  of  volunteers, 
and  bond  fide  purchasers  icith  notice  claiming  under  him  (s).  And 
the  vendor's  lien  will,  if  the  deed  of  conveyance  be  retained  by  him, 
prevail  against  a  mortgagee  or  purchaser  from  the  vendee  with  a 
legal  conveyance,  who  neglects  to  inquire  after  the  deed  (a).  If 
the  land  is  in  a  registry  county,  the  vendor  is  not  boimd  to  have 


485,  V.  0.  Malins;  4  Ch.  101,  L.  C. ; 
Torrance  v.  Bolton,  14  Eq.  124,  V.  C. 
Kalins ;  affirmed  8  Gh.  118. 

(«)  Middleton  v.  Magnay,  2  H.  &  N. 
233;  Turner  v.  Marriott,  3  Eq.  744, 
V.  C.  Malins. 

(o)  Oxetiham  v.  Esdail^,  2  T.  &  J.  493 ;  3 
f*.  262;  JEedaileY,  Oxenham,  3  B.  &  C.  225. 

(p)  Aberaman  Iron  Worker.  Wickcns, 
4  Gh.  101. 

{q)  Cator  v.  Earl  of  Pembroke,  1  Bro. 
C.  C.  301 ;  t*.  282. 

(r)  Dinn  v.  Grant,  5  Do  G.  &  S.  451. 

(«)   Wythes  v.  Lee,  3  Drew.  396. 


(0  Small  V,  Attwood,  Yo.  607. 

(tt)  Sug.  V.  &  P.  281,  ed.  11 ;  256,  ed. 
14. 

(x)  Exp.  Linden,  1  M.  D.  &  D.  428 ; 
10  L.  J.  N.  S.  Bky.  22. 

(y)  Eicing  v.  Osbaldeston,  2  My.  &  Cr. 
88. 

(2)  Mackreth  v.  Symmons,  15  Ves.  337; 
Walker  v.  Fresicick,  2  Ves.  S.  622; 
Elliot  V.  Edtcardt,  3  B.  &  P.  183  ;  Gib- 
bons T.  Braddall,  2  Eq.  Ca.  Ab.  682  D ; 
Davies  v.  Thomas,  2  Y.  &  C.  Exc.  234. 

{a)    Worthington  v.   Morgan^    16   Sim. 
547  ;  18  L.  J.  Ch.  233. 
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an  agreement  in  writing  registered  (J),  but  if  he  allows  the  deed 
to  be  registered,  retaining  possession,  of  it,  he  thereby  loses  his 
lien  (J). 


(3.)   What  security  takes  avcay  the  lien  of  the  vendor. 

This  implied  contract  may  be  rebutted  by  clear  and  irresistible 
evidence  shewing  the  intention  of  the  parties  that  the  estate  shall 
not  be  a  security  for  the  money  (c).  The  questions  in  the  books 
relating  to  equitable  liens  on  real  estate  have  principally  turned  on 
this  point. 

Notwithstanding  old  cases  (rf),  it  is  settled  that  a  mere  personal  Personal 

socuniiv 

security,  whether   a  bond  (^),  bill  of   exchange  (/),  promissory  insufficient. 

note  (//),  or  the  like,  without  more  (A),  and  whether  negotiated  or 

not  (t),  will  not  of  itself  be  sufficient  to  remove  the  lien ;  nor  is  there 

any  distinction  on  the  point  between  freeholds  and  copyholds,  the 

lien  equally  affecting  each  species  of  property  (A).    And  the  same  Covenant. 

would  seem  to  apply  to  a  covenant  by  the  vendee  for  payment ;  at 

least  if  the  conveyance  is  not  expressed  to  be  made  in  consideration 

of  the  covenant  (/), 

And  the  doctrine  was  held  by  Lord  Manners  to  apply  d  fortiori 
to  the  case  of  a  sum  expressly  charged  by  will  on  land,  and  which, 
in  the  settlement  of  another  sum,  was  expressed  to  be  paid  or  secured 
to  be  paid  by  the  owner  of  the  land  as  the  consideration  for  the 
settlement  (m) ;  the  sum  was  not  paid  but  secured  by  a  bond,  which 
was  held  to  be  only  a  collateral  security,  the  charge  remaining. 

A  contract  to  deprive  a  vendor  of  his  lien  must  be  explicit  (n). 

Where  the  conveyance  is  executed,  the  lien  is  postponed  to  a  Mortgagee 
subsequent  mortgagee  from  the  vendee  without  notice  (o).  ^I^out   ^ 

notice. 
(h)  Kettlewell  y.    Walton,   21  Ch.  D.      Bolekow,  10  Ch.  492. 


685,  Fry,  J. ;   reversed  in  part,  26  ib, 
601,  C.  A. 
(e)  ISVes.  341. 

(d)  FaweU  v.  JSeelis,  Amb.  724 ;  1  Bro. 
C.  C.  422,  note;  2  Dick.  486;  Bondy. 
Kent,  2  Vem.  281;  1  Fonb.  Eq.  163; 
Nairn  v.  Browse,  6  Ves.  752. 

(e)  Hearle  v.  Botelen,  Cary,  25.  And 
see  Winter  v.  Lord  Anson,  1  S.  &  S.  445, 
deciding  contra,  but  reversed  by  L.  C.  3 
Boss.  488.  See  Collins  v.  C.  31  Beav.  346. 

(/)  Hughes  v.  Kearney,  1  Sch.  &  Lef. 
136 ;  Grant  v.  MilU,  2  V.  &  B.  309 ; 
Exp,    Peake,    1    Mad.    346;    Gunn    v. 


(^)  Gibbons  v.  Braddall,  sup, 

(A)  Maekreth  v.  Symmons,  sup, 

(♦)  Exp,  Bearing,  2  Rose,  79. 

(k)  Winter  v.  Lord  Anson,  sup, 

\l)  3  Sug.  Vend.   866,  ed.   11.    See 

Clarke  v.  Boyle,  3  Sim.  502  ;  Buckland  v. 

Bocknell,  13  ib,  406. 

(m)  Saunders  v.  Leslie,  2  Ba.  &  B.  509 ; 

Barker  v.   Smark,  3  Bcav.   64;   Hard' 

wick  V.  Mynd,  1  Anst.  111. 

(«)  Frail  v.  EUis,  16  Beav.  350;  22 

L.  J.  Ch.  467. 

(o)  Smith  V.  Evans,  28  Beav.  59 ;   6 

Jur.  N.  S.  388,  M.  R. 
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LIEXS  ON  LANDED  ESTATE. 


Chap.  39. 


What  act 
sufficient. 


Mortgage 
snfficiezit. 


The  equitable  deposit  of  title  deeds  by  the  Tender  attaches  on  the 
unpaid  purchase-money  (/?). 

The  form  of  conveyance  is  not  conclusive  (q). 

A  stipulation  for  payment  of  the  purchase-money  within  a  certain 
time  after  a  resale  (r)  amounts  to  an  abandonment  of  the  lien. 

The  difficulty  is  in  ascertaining  what  act  is  sufficient  for  such 
purpose  short  of  an  express  agreement.  Lord  Eldon,  in  Mackreth 
V.  Symmons  («),  observed,  "  the  more  modem  authorities  upon  this 
subject  have  brought  it  to  this  inconvenient  state :  that  the  question 
is  not  a  dry  question  upon  the  fact,  whether  a  security  was  taken ; 
but  it  depends  upon  the  circumstances  of  each  case,  whether  the 
Court  is  to  infer  that  the  lien  was  intended  to  be  reserved,  or  that 
credit  was  given,  and  exclusively  given,  to  the  person  from  whom 
the  other  security  was  taken."  In  Nairn  v.  Protrs€{f)j  the  vendee 
transferred  long  annuities,  with  an  agreement  that,  if  the  price  did 
not  rise  within  two  years  so  that  the  stock  might  be  sold  for 
2,200/.,  the  vendee  woidd  make  good  the  deficiency;  the  stock 
sold  for  less  than  2,200/.,  and  the  vendor  claimed  a  lien  for  the 
difference;  but  the  M.  B.  thought  this  transaction  a  sufficient 
evidence  of  intention  that  the  lien  should  not  subsist.  Of  this 
decision,  Lord  Eldon,  in  Mackreth  v.  Symmons  («),  hardly  seemed 
to  approve,  considering  that  a  vendor  might  be  inclined  to  give  a 
vendee  a  chance  of  the  benefit  of  the  rise  without  parting  with  the 
equitable  lien  {u). 

A  mortgage  of  other  lands  for  the  whole  or  part  of  the  purchase* 
money  (a;),  or  a  mortgage  of  the  purchased  estate  for  part  of  the 
purchase-money,  permitting  the  rest  to  remain  on  personal 
security  {y)j  has  also  been  thought  sufficient  for  the  purpose  of 
discharging  the  lien  on  the  purchased  estate,  in  the  first  instance 
wholly,  and  in  the  second  instance  to  the  amoxmt  of  the  money 
remaining  on  the  personal  security.  But  the  former  Lord  Eldon  did 
not  seem  to  hold  quite  conclusive  (»),  notwithstanding  the  opinion  of 
the  M.  E.  in  Nairn  v.  Protcse  (t)  that  it  could  be  hardly  thought 
that  it  was  intended  the  party  should  have  a  double  mortgage. 
The  latter  may  certainly  be  admitted  to  carry  almost  irresistible 


(p)  Rayne  y.  Baker^  1  Qiff.  241 ;  6  Jut. 
N.  S.  366. 

(q)  Frail  Y,  Ellit,  16  Beav.  350. 
(r)   Exp.  Farket,  1  G.  &  J.  228. 
(«)   16  Ves.  360. 
(0   6  ib.  752. 


(u)  15  ib.  349. 

(z)  Nairn  v.  Frowse,  tup.;  Byre  v. 
Sadliery  15  Ir.  Ch.  1. 

(y)  Bond  v.  Kent^  2  Vem.  281. 

{z)  5  Ves.  341 ;  Saunders  y.  Leslie^ 
2  Ba.  &  Be.  509. 
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evidence  of  intention  that  the  money  on  the  personal  security 
•should  not  form  a  lien  on  the  estate. 

So  a  bond  and  mortgage  of  part  of  the  estate  have  been  held  to 
exclude  the  lien  of  the  vendor  on  the  residue  («). 

Whether  the  additional  security  of  a  third  person  is  sufficient  to  Security  of  a 
displace  the  vendor's  lien  does  not  appear  to  have  been  expregply         ^^  * 
decided.     Lord  St.  Leonards  was  of  that  opinion  (6).     But  it  has 
been  held  that  bills  of  exchange,  drawn  by  the  purchaser  on  him- 
self and  his  partner,  had  not  that  effect  {c). 

If  the  vendor  knows  that  the  purchaae-money  is  trust  money,  PurGhase- 
and  suffers  one  of  the  trustees  to  retain  part  of  it,  without  the  money.  - 
knowledge  of  the  co-trustees  or  the  cestui  que  trusty  he  has  no  lien 
for  the  part  so  retained  (d). 

If  it  be  agreed  on  a  purchase  that  the  purchase-money  shall  Purchafler 
remain  charged  on  the  land  for  a  certain  time,  that  the  purchaser  rent  to  secure 
shall  pay  interest,  and  that,  in  case  of  his  default,  he  shall  be  con-  ^oney^*^*^' 
sidered  as  tenant  to  the  vendor  at  a  rent  (the  amount  of  the 
interest),  with  a  covenant  for  payment  of  the  interest,  this  stipu- 
lation does  not  alter  the  nature  of  the  contract ;  and  if  the  purchaser, 
after  being  let  into  possession  but  without  a  conveyance,  becomes 
bankrupt,  his  certificate  is  a  bar  to  an  action  on  the  covenant, 
though,  of  course,  the  vendor  is  entitled  to  the  land  (e). 

If  the  agent  for  both  vendor  and  vendee  is  the  debtor  of  the  Set-oflP  by 
latter,  and  without  any  special  authority  from  the  vendor,  agrees  *^^  " 
with  the  vendee  to  set  off  the  debt  against  the  purchase-money,  the 
vendor's  lien  remains  unaffected  (/). 

A  mortgagee,  reconveying  without  being  paid  off,  or  being  paid  Mortgagee 
by  bills  that  are  dishonoured,  has  a  similar  lien,  it  seems,  to  that  ^^^^^^T^fS- 
of  a  vendor  (g). 

A  mere  parol  assignment  of  his  lien  for  value,  by  the  vendor  to  Assignment 
a  third  person,  seems  to  be  within  the  Statute  of  Frauds.  But  if,  ®  ^' 
at  the  time  of  the  purchase,  it  be  agreed  by  parol  between  the 
vendor  and  purchaser  and  a  third  person  that  such  third  person 
shall  have  the  benefit  of  such  lien,  and  the  title  deeds  are  at  the. 
same  time  deposited  with,  or  are  then  in  the  possession  of  such 
third  person,  the  latter  can  enforce  the  lien  (A). 

{a)  Capper  Y,Sj)oUisioood€,T&rDl,  21.  (/)  Vanddleur   v.   Blagrave,   6  Beav. 

(b)  3  Sug.  Vend.   188,  ed.  10;  676,  665. 

«d.  14.  (^)  Teed  v.  Carruthers,  2  T.  &  C.  0. 0. 

{c)  Grant  v.  Milh,  2  Ves.  &  Be.  306.  31. 

(d)   While  V.  Wakefield,  7  Sim.  401.  (A)  Bryden  v.  Frosty  3  My.  &  Cr.  670. 
\e)  Hope  V.  Booih^  1  B.  &  Ad.  498. 
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CuAP.  39. 


Where  estate 
sold  for  an 
azmoitj. 


Tardify. 
Serughan, 


In  Dry  den  v.  Fi^ost  (A),  the  person  claiming  the  benefit  of  the 
lien  for  the  unpaid  purohase-monej  by  agreement  was  in  possession 
of  the  title  deeds,  on  which  he  had  a  lien  for  his  costs  as  attorney 
of  the  vendor  and  as  the  representative  of  an  equitable  incum- 
brancer. In  Meux  V.  Smith  (t),  where  part  of  the  purchase-money 
w^  advanced  by  the  landlord  on  the  sale  of  a  sub-lease  by  the 
lessee  and  a  simultaneous  deposit  of  the  sub-lease  made,  the  land- 
lord was  held  to  have  a  lien ;  but  the  deposit  was  made  the  sole 
ground  of  the  judgment ;  so  that,  independently  of  the  deposit  of 
title  deeds,  there  is  no  express  authoiity  that  a  third  person  can, 
by  parol  agreement,  acquire  the  benefit  of  the  vendor's  lien  (A). 

Lord  St.  Leonards  (/)  appeared  still  to  think  that  the  doctrine 
of  et^uitable  lien  extended  to  the  case  of  an  estate  sold  in  considera- 
tion of  an  annuity  secured  by  bond  or  covenant ;  and  cited,  as  em 
authority,  Tardiff  v.  Scrughan  (w),  heard  before  Lord  Camden,  in 
which  a  father  conveyed  his  estate  to  his  two  daughters  as  joint 
tenants  in  fee,  in  consideration  of  an  annuity  secured  by  their  joint 
bond ;  and  one  daughter  conveyed  her  moiety  to  her  husband  for 
life,  and  it  was  decreed  that  the  husband  shoidd  keep  down  a  moiety 
of  the  annuity.  But  Lord  Eldon,  in  Mackreth  v.  Symmons  (»), 
disapproved  the  doctrine,  and  decided  in  opposition  to  it. 

In  Clarke  v.  Royle  (o),  the  Court  expressed  an  opinion  that  Lord 
Eldon,  in  Mackreth  v.  Symmom  («),  had  expressly  overruled  the 
decision  in  Tardiff  v.  Scrughan  (w).  In  Clarke  v.  Royk  (o),  how- 
ever, the  Court,  instead  of  deciding  the  case  in  opposition  to 
Tardiff  Y.  Scrughan  {m)y  endeavoured  to  distinguish  the  case  before 
the  Court  from  that  of  Tardiff  y.  Scrughan  (m),  on  the  ground  that, 
in  the  latter  case,  simply  a  bond  was  given  for  the  annuity,  whUst, 
in  Clarke  v.  Royle  [p)^  the  deed  of  conveyance  recited  the  agreement 
to  convey  on  covenants  being  entered  into  by  the  purchaser  for 
payment  of  an  annuity  and  a  contingent  smn  of  money,  which 
covenants  were,  in  the  deed  of  conveyance,  stated  as  forming  such 
consideration,  and  were  contained  in  the  purchase  deed.  Under 
such  circumstances,  and  considering  Winter  v.  An%on  (p)  an 
authority,  the  Court  decided  that  the  annuity  and  contingent 
sum  were  not  charges  on  the  estate.    It  will  be  remembered  that 


(A)  3  My.  &  Or.  670. 

(t)   11  Sim.  421. 

{k)  But  Bee  the  judgment  mDrydaiy, 

Droit,  BUp, 

(0  V.  &  P.  676,  ed.  H. 


(m)  1  Bro.  0.  0.  423. 
(w)  16  Vefl.  352.    See  £rp,  Zatey,  2 
M.  &  A.  609. 
(o)  3  Sim.  502. 
Ip)  3  Boss.  492. 
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Winter  v.  Lord  Anson  (q)  was  afterwards  reversed,  and,  therefore, 
so  far,  the  authority  of  Clurke  v.  Royk  (r)  is  weakened. 

But  Clarke  v.  Royle  was  followed  in  a  case  (s),  where  the  annuity  Clarke  v. 
was  secured  by  a  deed  of  covenant  of  even  date  with  the  conveyance,  ^ 
and  the  latter  recited  the  grant  of  the  annuity,  and  was  expressed 
to  be  fnade  in  consideration  of  it.  It  was  held  that  the  annuitant 
had  no  lien.  But  the  V.  0.  said  that,  if  what  he  is  reported  to 
have  said  in  Clarke  v.  Eoyle,  with  reference  to  the  overruling  of 
Tardiff  v.  Scrughan  (/),  was  correct,  he  had  spoken  too  strongly, 
and  that  he  did  not  wish  it  to  be  understood  to  be  his  opinion  that 
Lord  Eldon  had  overruled  that  case  point  blank.  The  same 
principle  was  also  recognised  in  Parrott  v.  Sweetland  (w),  in  which  it 
was  clear,  that  the  parties  were  bargaining  for  a  security,  and  not 
for  a  stipulated  sum. 

Tardiff  y.  Scrughan  {t)  is  stiU  law  («?). 

In  a  case  where  an  equitable  life  interest  in  property  was  sold  in 
consideration  of  an  annuity,  and  the  assignee  covenanted  to  pay  the 
annuity,  and  to  repair  the  premises,  and  to  observe  the  covenants 
in  the  lease,  and  to  indemnify  the  assignor  in  respect  thereof,  it  was 
held  that  the  plaintiff  had  a  lien  upon  the  premises  for  the  annidty. 
But  Sir  J.  Wigram  rested  his  judgment  on  the  ground  that 
otherwise  it  would  be  difficult  to  understand  the  insertion  of  the 
covenants  to  repair  and  insure,  the  assignor  not  being  liable  on  the 
covenants  of  the  lease  {w).  The  lien  was  held  to  be  gone  by  a  grant 
of  annuity  for  three  lives,  to  be  secured  by  bond  (a?). 

Where  the  purchaser  was  a  trustee,  a  loan  by  the  vendor  to  the  Loan  to 
trustee  of  part  of  the  purchase-money  on  deposit  of  the  title  deeds,  ^^^^ 
was  held  void,  and  the  lien  gone  (y). 

The  question  in  all  the  cases  is  whether  the  security  given  is  a 
substitution  for  the  purchase-money,  and  it  becomes  a  question  of 
intention  and  depends  upon  the  circumstances  of  each  case. 

(4.)   Whether  lien  affects  third  persons. 

A  question  was  also  raised  by  Lord  St.  Leonards,  whether  the 
equity  extends  to  affect  third  persons,  so  as  to  give  the  vendor  a 

(q)  Sup.  {v)  Richardson  y.  MeCausland,   Beat. 

(r)   Sup.  457 ;  Matthew  v.  Bowler,  6  Ha.  110  ;  16 

(»)  Buekland  ▼.  Foeknell,  13  Sim.  406.  L.  J.  Ch.  239  ;  Dart  &  Barb.  736,  ed.  5. 

(/)  Sup.  (w)  Matthew  y.  Bowler,  sup. 

(m)   3  My.  &  K.  666 ;  Albert  Life  Ass,  {x)  Lixon  y.  Gayfere,  17  Beav.  421 ;  1 

Co.  11  £q.  164,  v.  C.  James.   SeeCW/t^  Jar.  N.  S.  1080,  M.  B.  . 

V.  C.  31  Beav.  346,  n.  (y)  Muir  v.  Jolly,  26  Beav.  143. 
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■Whether  lien   preference  to  a  subsequent  equitable  mortgagee  with  deposit  of  title 
pewonB.  deeds  without  notice  (2).     He  considered  the  case  of  Stanhope  v. 

Earl  Verne?/  {a)  to  be  analogous,  in  which  Lord  Northington  held 
that  a  declaration  of  trust  of  a  term  in  favour  of  a  person  was 
tantamount  to  an  actual  assignment,  unless  a  subsequent  incum- 
brancer, bond  fide  and  without  notice,  procured  an  assignment ; 
and  that  the  custody  of  the  deeds  respecting  the  term,  with  a 
declaration  of  the  trust  of  it  in  favour  of  a  second  incumbrancer, 
was  equivalent  to  an  actual  assignment  of  it,  and  therefore  gave 
him  an  advantage  over  the  first  incumbrancer,  which  equity  would 
not  take  from  him.  Upon  the  authority  of  this  case,  he  seemed  to 
fhiTiV  that  an  equitable  mortgage  by  deposit  of  title  deeds,  to  a 
person  honiL  fide  and  without  notice,  will  give  him  a  preferable 
equity,  and  will  overreach  the  vender's  equitable  lien  on  the  estate 
for  any  part  of  the  money. 

Without  entering  into  the  question  of  the  soundness  of  the 
doctrine  in  Stanhope  v.  Earl  Verney  (6),  it  may  be  thought  that 
Mackreth  v.  Symmona  {c)  did  in  effect  determine  that  an  equitable 
mortgagee  without  notice  had  not  such  right  to  preference ;  for  in 
that  case,  the  plaintiff  had  a  lien  as  vendor^  the  defendant  was  a 
subsequent  mortgagee^  to  whom  a  conveyance  had  been  made  by 
the  assignees  of  the  vendee  under  a  decree  of  the  Court,  without 
prejudice  to  the  vendor's  claims,  of  which,  however,  the  defendant 
had  not  notice  at  the  time  of  the  contract  for  the  mortgage :  the 
defendant  afterwards  foreclosed,  but  without  making  the  plaintiff  a 
party  to  his  bill.  It  was  proved  that  the  legal  estate  was  outstand- 
ing in  a  third  person,  so  that  all  the  inoimibrances  were  equitable. 
Lord  Eldon,  after  noticing  that  fact,  observed,  "then  between 
equities  the  rule  *  Qui  prior  est  tempore,  potior  est  jure  '  applies ;  " 
and  gave  judgment  for  the  plaintiff,  thus  making  no  difference 
between  this  and  any  other  species  of  equitable  mortgage.  Ld. 
St.  Leonards  said  that  Symmons  had  not  the  title  deeds;  that 
fact  cannot,  with  certainty,  be  collected  from  the  case ;  it  was  not 
urged  in  favour  of  the  vendor  that  he  had  retained  the  deeds,  which 
would  have  been  a  decisive  fact  in  his  favour ;  nor  is  it  stated  that 
the  trustee,  Coutts,  (in  whom  the  legal  estate  was  vested,)  had  the 
title  deeds.     But  if  Symmons  had  not  the  title  deeds,  the  case  is 

(5)  V.  &  P.  vol.  3,  pp.  217,  218,  ed.  10;  (b)  See  £xp.  Knotty  U  Ves.  618.    This 

€82,  ed.  14.  doctrine    "was    recognized    by    Sir   J. 

(o)  Butler's  Note,   1  Co.  Litt.  290  b,  Wigram,  in  mimott  v.  P*Xt,  6  Ha.  14. 

XV.  {r)   15  Ves.  360. 
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oertainly  not  an   authority  in  direct  opposition  to  the  opinion 
expressed  by  Ld.  St.  Leonards  (rf). 

In  Rice  v.  Rice  (e)^  V.  0.  Kindersley  said  that  he  had  no  doubt 
that  in  Mackreth  v.  Symmons  (/)  if  the  equitable  mortgagee  had, 
in  addition  to  his  contract  for  a  mortgage,  obtained  the  title  deeds 
from  his  mortgagor,  Ld.  Eldon  would  have  decided  in  his  favour. 

(5.)   Vendor^s  lien  v.  a  railway  or  other  company. 

The  lien  for  the  unpaid  purchase-money  arises  on  a  sale  to  a 
railway  or  other  company,  whether  under  the  Lands  Clauses  Act 
or  an  agreement,  the  same  as  in  ordinary  cases  [g) ;  and  it  extends 
to  compensation  for  severance  when  it  forms  part  of  the  purchase- 
money  (^). 

The  lien  does  not  extend  to  the  costs  of  the  statutory  arbiira-  No  lien  for 
tion,  although  they  be  payable  by  the  company  (A),  nor  to  the  ^ 
vendor's  costs  upon  the  sum  deposited  by  the  company  under  s.  85 
of  the  Lands  Clauses  Act  (i),  when  the  condition  of  the  bond  has 
been  performed  {k). 

But  where  the  consideration  is  a  rent  charged  on  all  the  lands  Rent-charge, 
of  the  company  by  agreement  imder  ss.  10  and  11  of  the  same 
Act,  the  lien  for  the  purchase-money  is  gone  (/).  The  owner  of  the 
rent-charge  is,  however,  entitled  to  a  receiver  of  the  tolls  and  net 
earnings  of  the  undertaking  (m),  and  can  obtain  leave  to  distrain  on 
the  lands  of  the  undertaking  comprised  in  his  charge  (w)  but  not  on 
superfluous  lands,  the  subject  of  a  trust  deed  for  creditors  (w),  nor 
on  the  locomotives  (iw). 

A  railway  leasing  the  line  from  the  purchaser  is  equally  bound 
by  the  lien  (w). 

The  remedy  for  the  vendor  is  a  sale  of  the  land  purchased,  free  Remedy  for 
from  aU  claims  by  the  company  or  persons  claiming  under  it  (o).    ^^' 
In  some  cases,  a  decree  for  an  injunction  was  made  against  the 

(d)  Sug.  V.  &  P.  682,  ed.  H.  •    (0  Earl  of  Jersey  y.  Briton  Ferry  Floats 

\e)  2  Drew.  82.  ing  Dock  Co.  7  Eq.  409,  V.  C.  James. 

(/)  16  Ves.  329.  But  see  contra,  Eyton  v.  Denbigh,  ^c.  Co, 

(ff)  Walker  ▼.  Ware,  %c,  H.  Co.  1  Eq.  t*.  43P,  M.  R. ;  S.  0.  6  ib.  488,  490, 

195,  M.  R.  M.  R. 

(h)  Ferrere  v.  Stafford,  ^e.  E.  Co.  13  ib.  (m)  Eyton  v.  Denbigh,  ^c.  E,  Co.  tup, 

624,  M.  R.  («)  Coeens  v.  Eognor  E.  Co.  1  Ch.  694  ; 

(i)    8  &  9  Vict.  c.  18.  Eiihop  of  JTinchetier  v.  MidHanteE.  Co, 

{k)  Exp.  SUvene,  2  Ph.  772  ;  13  Jur.  6  Eq.  17,  V.  0.  Stuart. 
2 ;  Ec  Xeath  and  Brecon  E.  Co.  9  Ch.  (o)  Munnt  v.  Isle  of  Wight  E.   Co.  6 

263.  Ch.  414  ;   Wing  y.  Tottenham,  ^.  Co.  3 

♦*.  740. 
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oompany  using  the  land  until  payment  {s) ;  but  suoh  injunction  will 
not  now  be  granted  {t).  An  injunction  would  make  the  railway 
useless  to  everybody.  At  all  events  the  vendor  is  not  entitled  to 
an  injunction  or  receiver  before  judgment  {u) ;  but  a  decree  for  a 
receiver  of  the  rates,  tolls,  &c.,  may  be  obtained  at  the  hearing  (x). 
In  a  decree  for  specific  performance  against  a  railway,  the  lien 
should  be  declared,  otherwise  it  will  not  be  decleured  on  petition  (y). 
Sales  of  part  imder  a  Eailway  Act  do  not  oust  the  lien  as  to  the 
rest  (2). 

Where  land  was  sold  to  a  company  in  consideration  of  paid  up 
shares  and  debenture  bonds  of  the  company,  the  lien  was  excluded ; 
no  money  was  ever  to  be  paid  (a). 


(6.)  Marshalling^  how  affects  the  lien. 

The  Court  will,  in  the  event  of  the  death  of  the  yendee,  marshal 
the  assets  in  favour  of  third  persons,  so  as  in  case  of  necessity  to 
throw  the  lien  on  the  purchased  estate. 

The  rule  of  equity  is  clear  that,  if  a  person  has  two  funds  to 
which  he  may  resort,  he  shall  not  disappoint  another  person,  who 
can  only  resort  to  one  of  the  funds  (6). 

It  was  established  in  PoUexfen  v.  Moore  (c)  that  where  the 
yendor  has  an  equitable  mortgage  on  the  estate,  or  in  the  case  of 
fraud,  the  purchased  estate  and  the  personal  estate  will  be 
marshalled  in  favour  of  simple  contract  creditors  and  legatees. 
But  some  doubt  was  expressed  by  Ld.  St.  Leonards  ((/),  and  Coppin 
v.  Coppin  {e)  was  considered  an  authority ;  and  it  seems  to  have 
been  thought  that  extending  the  vendor's  lien  to  third  persons 
would  be  breaking  in  upon  the  Statute  of  Frauds;  but  it  was 
declared  by  Sir  Wm.  Grant  and  Lord  Eldon  not  to  be  distinguish- 
able from  the  common  case  of  marshalling  (/) ;   and  it  is  now 


(«)  CoseM  V.  Bognor  E,  Co.  1  Ch.  694  ; 
Bishop  of  Winchetter  ▼.  Mid  Hants  B.  Co., 
6  Eq.  17,  V.  C.  Stuart. 

(t)  Pell  T.  Northampton,  ^e.  B.  Co,  2 
Ch.  100 ;  Munns  ▼.  Itle  of  Wight  B.  Co. 
5  Ch.  414 ;  reversing  8  Eq.  663,  V.  0. 

James. 

(u)  Latimer  v.  Aylesbury  and  Bucking- 
ham B.  Co.  9  Ch.  J).  385,  C.  A. 

{x)  Munns  v.  IsU  of  Wight  B.  Co.  sup.; 
Williams  v.  Jglesbury,  i'c.  B.  Co.  28  L. 

T.  N.  S.  647. 

(y)  Att,  Gen.  v.  Sittingboume  B.  Co. 


1  Eq.  636  ;  36  Bear.  268. 

(z)  Nash  T.  Worcester,  ^e.  Oommrs.  I 
Jut.  N.  S.  973,  V.  C.  Wood. 

{a)  Be  Brentwood  Briek  and  Coal  Co.  4 
Ch.  J).  662,  C.  A. 

{b)  Aldrieh  v.  Cooper,  8  Ves.  382. 

\e)  3  Atk.  272. 

(d)  3  V.  &  P.  206,  ed.  10  ;  192,  ed.  14. 

{e)  Sel.  Ch.  Ca.  28  ;  2  P.  Wms.  291. 

(/)  Trimmer  v.  Bayne,  9  Ves.  209 ; 
Austen  v.  Ifalsey,  6  ib.  476.    And  see 

2  P.  Wma.  296,  note ;  Maekreth  v.  Sym» 
mons,  16  Yes.  338. 
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decided  {g)  that,  so  far  at  least  as  creditors  are  concerned,  the 
general  rule  of  equity  will  prevail,  and  the  Court  will  marshal  the 
assets.  Later  cases  have  also  decided,  that  the  Court  will  marshal  Marshalling, 
the  assets  in  favour  of  pecuniary  legatees  also,  as  against  the  heir 
of  the  purchaser,  though  not  as  against  the  devisees  of  the  pur- 
chased estate  (A).  And  it  would  therefore  seem,  that  as  between 
the  devisee  and  specific  legatees,  a  contribution  must  be  made 
according  to  the  general  rule  now  established  (/)  in  the  case  of  a 
mere  specialty  debt.  It  is  clear  that  if  a  mortgagee  of  freeholds  or 
leaseholds  had  recourse  to  the  general  personal  assets  of  the  mort- 
gagor, the  assets  would  be  marshalled  in  favour  of  a  pecuniary 
legatee  as  against  the  devisee  or  specific  legatee  of  the  mortgaged 
estate  (A;),  and  there  is  no  distinction  between  a  mortgage  and  a 
vendor's  lien  (/). 

The  devisee  of  the  purchased  estate,  and  the  general  legatees 
and  annuitants  under  the  purchaser's  will,  contribute  pro  raid  on 
a  deficiency  of  assets  (m). 

Since  3  &  4  Wm.  IV.  c.  104,  the  question  of  the  marshalling  of 
the  vendor's  lien  seems  of  little  importance  to  creditors. 

The  vendor  cannot  proceed  to  enforce  his  lien  and  his  collateral  Other  securi- 
securities  at  the  same  time  (n),  and  he  will  be  postponed  to  a  mort-  enforced  at 
gage  of  the  estate  made  to  secure  a  part  of  the  purchase-money  ^°^®  *^*™®' 
advanced  by  such  mortgagee,  if  he  is  an  assenting  party  to  the 
mortgage  (o). 

"When  purchase-money  is  payable  by  instalments,  the  Court  will  Lien  when 

isnrchase  * 

declare  the  lien  as  to  the  instalments  due,  with  liberty  to  apply  as  money  pay- 
to  the  future  instalments  {p).  wte?m< 


instalments. 


(7.)   Vendor^ s  lien  does  not  apply  to  personal  estate. 

This  doctrine  of  the  vendor's  lien  applies  to  chattels  real,  but  not 
to  other  personal  estate ;  for  as  soon  as  the  vendee  has  possession, 


(^)  /&%  T.  S.  4  Bofls.  336.  (m)  lleadUy  t.  Msadhead,  Geo.  Coop. 

(A)  Sproule    v.   Firior,    8    Sim.    189;  60;  Lord  Lilford  y.  Fowyskeek^  1  Eq. 

Wythe  Y,  Henniker,  2  My.  &  £.  635.  347  ;  35  Beay.  77 ;  not  following  Wythe 

And  see  inf,  p.  1058  («).  y.  Henniker,  tup,  on  this  point. 

(*)  Tombs  y.  Itoeh^  2  OoU.  490 ;  GervU  (»)  Nairn   y.    JPtowse,    6    Ves.    762 ; 

y.  G.  14  Sim.  664.  Barker  y.  Smarky  8  Beay.  64. 

(k)  4  Rofis.  341 ;  Johnson  y.  Child,  4  (o)  Bond  y.  Kent,  2  Vem.  281 ;  Good 

Ha.  87.  y.  Follard,  9  Pri.  644  ;  10  t*.  109. 

(I)  Inf.  p.  1058  (*),  and  oases.  {p)  Nives  y.  If.  15  Ch.  J).  619,  Fry,  J. 
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actual  or  oonstniotive,  the  lien  is  gone  (q),  and  after  the  delivery  of 
part,  there  can  be  no  stoppage  in  transitu  of  the  remainder  (r), 
though  there  may  be  an  equitable  stoppage  in  transituy  after  in- 
dorsement of  the  bills  of  lading,  subject  to  the  claim  of  the 
indorsees  («) ;  but  of  this  more  will  be  said  hereafter,  see  p.  676. 


Covenant  to 
settle  or 
charge  land. 


(8.)  Covenant  to  mortgagCy  and  covenant  to  settle. 

A  general  covenant  to  settle  or  charge  land  may  amount  to  a 
lien,  or  only  be  a  personal  covenant  {t).  A  covenant  by  a  tenant 
in  tail  in  a  settlement  of  land  that  he  would  not  suffer  a  recovery  is 
only  a  personal  covenant  (w).  But  a  covenant  for  good  consideration 
to  charge,  or  settle,  or  sell,  or  convey  particular  lands,  or  all  the 
present  estates  of  the  covenantor,  or  estates  over  which  he  has  a 
power  {v) ;  or  such  as  he  may  hereafter  acquire  of  a  specified  kind, 
or  as  may  be  derived  from  a  specified  source  {x) ;  or  lands  which  he 
may  acquire  at  any  time,  will  create  a  lien  on  that  property  {y) ;  and 
lands  which  the  covenantor  had  then  purchased  and  paid  for,  but 
the  conveyance  of  which  was  afterwards  obtained,  were  held  to  fall 
within  the  covenant  (s) ;  or  if  he,  in  a  subsequent  instrument,  point 
out  particular  lands  (a),  or  has  acquired  lands  for  the  purpose  of 
the  charge  {b) ;  or  where  a  man  covenants  to  purchase  and  settle 
land  and  afterwards  purchases  lands  but  does  not  settle  them,  the 
lands  will  be  taken  to  have  been  purchased  in  fulfilment  of  the 
covenant  (c) ;  but  this  could  not  apply  to  lands  to  which  the  cove- 
nantor at  the  time  was  entitled,  but  of  which  he  afterwards  took  a 


(q)  See  16  Vea.  344. 

(r)  Exp,  Oi/oyntUy  12  ih  383;  Cratcshay 
V.  Eades,  1  B.  &  Cr.  181. 

(«)  Spalding  v.  Ruding,  6  Beav.  376. 

(0  9  Byth.  by  Jann.  106. 

(i#)  CoUint  V.  Flummer,  1  P.  Wms.  194. 
See  Sankey  Brook  Coal  Co,  12  Eq.  472, 
y.  0.  Bacon. 

(v)  Smith  ▼.  8.  1  T.  &  C.  Exo.  338 ; 
JPriddy  v.  -Row,  3  Mer.  86  ;  Woodyatt  v. 
Gresleyy  8  Sim.  180.  And  see  Burridge 
Y.  Row,  1  T.  &  0.  C.  C.  183,  683 ;  Wil^ 
liams  ▼.  Lueaty  2  Cox,  160,  See  Girling 
▼.  Lecy  1  Vem.  63 ;  Kennedy  v.  Da/y,  1 
Sch.  &  Lef .  365 ;  Carpenter  v.  C,  1  Vem. 
440 ;  Eustace  v.  Keightley,  4  Bpo.  P.  C. 
688 ;  Fothergill  v.  -F.  2  Freem.  266 ;  1 
Eq.  Ca.-  Ab.  221 ;  Freemoult  v.  Dedire^  1 
P.  Wmfi.  429 ;  Ravenahaw  v.  Holliery  7 


Sim.  3 ;  Legard  v.  Eodgesy  1  Ves.  J.  477 ; 
Eyre  v.  McDowell,  9  H.  L.  619. 

(x)  Metcalfe  v.  Archb.  York,  1  My.  & 
Cr.  647 ;  6  Sim.  224  ;  £yde  v.  Mynn,  1 
Uy.  &  K.  683  ;  4  Sim.  606. 

(y)  Xyster  Y.Burroughty  I  Dr.&"Wal«h, 
149  ;  Stack  v.  Moyscy  12  Ir.  Ch.  246. 

(s)  JFarde  v.  W.  16  Beav.  103.  But 
see  Gardner  v.  Marq^  Townshend,  Greo. 
Coop.  301. 

(a)   WaUon  v.  SadlHry  1  Moll.  686. 

{b)  WellesUy  v.  W.  4  My.  &  Cr.  661. 
See  2  De  G.  &  Jo.  311. 

(c)  Sowden  v.  S,  1  Bro.  C.  C.  682 ;  1 
Cox,  165;  Leehmere  v.  L.  Ca.  t.  Talb. 
80;  3  P.  Wms.  211;  Wilcox  v.  W.  2 
Vem.  668.  And  as  to  copyholds,  Att. 
Gen,  V.  Whorwoody  1  Vos.  S.  441 ;  Wilkt 
V.  W.  2  Eq.  Ca.  Abr.  218,  pi.  3. 
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conveyance  (rf) ;  nor  will  the  presumption  arise  where  there  is  only- 
a  power,  and  not  a  trust,  and  there  is  no  covenant  by  the  husband 
to  purchase  and  settle  {e) ;  and  the  expenditure  by  the  covenantor  Covenant  to 
in  building  on  the  land  of  the  covenantee  will  not  be  deemed  a 
satisfaction  of  an  obligation  to  pay  him  a  sura  of  money,  if  the 
outlay  were  not  so  intended  (/).  So  where  a  man  received  a  sum 
of  money  from  his  wife,  and  covenanted  to  purchase  land  with  it 
and  settle  same,  land  purchased  with  the  money  by  the  husband, 
though  conveyed  to  himself,  was  boxmd  by  the  trusts  of  the  settle- 
ment in  priority  to  bankers  with  whom  the  title  deeds  were 
deposited  (g). 

A  covenant  that  land  settled  imder  a  marriage  contract  was  of  a  other  cases, 
certain  yearly  value,  was  held  to  be  a  charge  on  the  real  estate  of 
the  covenantor  {h) ;  so  an  agreement  by  a  mortgagee,  a  solicitor, 
to  charge  a  mortgage  which  he  afterwards  sold,  was  held  to  be  a 
charge  on  the  purchase-money  of  the  mortgage  which  he  had 
invested  to  secure  a  part  of  the  mortgage  (?) ;  so  a  covenant  to 
settle  or  charge  lands  of  a  certain  value  by  a  certain  time  will  bind 
even  after-purchased  lands  which  belong  to  the  covenantor  at  that 
time  (k) ;  and  the  parties  entitled  to  the  benefit  of  the  covenant 
will  take  vested  interests,  though  they  die  before  the  time  fixed  for 
the  execution  of  the  covenant  (/).  So  a  covenant  to  settle  or  charge 
all  lands  to  be  acquired  during  a  certain  time  (m).  And  this  lien 
arises  though  the  consideration  for  the  estate  purchased  be  a  larger 
sum  than  that  agreed  to  be  laid  out,  and  notwithstanding  the  con- 
veyance be  taken  to  the  settlor  in  fee  simple  without  reference 
being  made  to  the  covenant ;  and  the  lien  will  extend  to  the  money 
raised  by  a  subsequent  mortgage  of  that  estate  (or  to  a  due  propor- 
tion of  such  money,  if  other  estates  are  comprised  in  the  same 


(d)  Gardner  v.  Marq,  Totonthend,  sup^ 
But  see  Warde  y.  W,  sup, 

{e)  Zeneh  t.  X.  10  Yes.  611. 

(/)  JFiies  V.  Oresham,  2  Drew.  268 ; 
affirmed  6  De  G.  H.  &  G.  77,  24  L.  J. 
Ch.  264. 

(^)  Manninffford  y.  Toletnan,  1  CoU. 
670;  9  Jur.  438.  And  see  Zone  y. 
DiffhtoHf  Amb.  4C9;  Zetoia  y.  Madoeks, 
17  Vee.  48,  67—8  j  Price  y.  jBlakemore,  6 
Beay.  607. 

(h)  Prober t  y.  Morgan^  1  Atk.  440. 
See  Parker  v.  Harvey,  4  Bpo.  P.  C.  604  ; 
GUgg  y.  G,  ib,  614 ;  2  Eq.  Ca.  Abr.  27. 

(•)  Exp.  Rogers,  8  De  G.  M.  &  G.  271 ; 
2  Jup.  N.  S.  480. 


(k)  Deacon  y.  Smith,  3  Atk.  323; 
Jtoundell  y.  Breary,  2  Vem.  483 ;  ex- 
plained and  corrected  2  Be  G.  &  Jo.  316 ; 
Lyde  y.  Mynn,  tup.  See  Tkompeon  y. 
Cohen,  7  L.  R.  Q.  B.  627 ;  Welletley  y. 
W.  8up.;  Tooke  y.  Eastings,  2  Vem,  97; 
Needham  y.  Smith,  4  Buss.  318 ;  Prebble 
V.  Boghurst,  1  Sw.  321 ;  1  Wils.  161 ; 
Tew  y.  Earl  of  Winterton,  3  Bro.  C.  C. 
493 ;  Pitt  y.  Jackson,  2  ib.  61,  which 
cannot  be  relied  on ;  9  Byth.  by  Jamu 
108—9. 

(/)  Nayler  y.  Wetherell,  4  Sim.  114. 

{m)  Lewis  y.  Madoeks,  sup.;  Wethered 
y.  W.  2  Sim.  183, 
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mortgage)  in  the  hands  of  the  trustees  of  the  settlor  becoming 
bankrupt. 

The  lien  will  of  course  be  postponed  to  a  subsequent  legal  mort- 
gagee of  the  estate  («)  for  valuable  consideration,  without  notice. 

But  a  general  indefinite  ooTcnant  to  settle  lands  of  a  certain 
Talue  by  deed  or  will,  will  not,  it  seems,  be  enforced  as  against  an 
alienee  by  conveyance  inter  vivos  from  the  covenantor,  nor  after  the 
covenantor's  death  against  his  other  creditors  (o) ;  though  it  seems 
that,  on  principle,  such  a  covenant  should  be  enforced  against  the 
heir  or  devisee  (p). 

So  a  general  indefinite  engagement  by  a  debtor,  though  by  deed, 
with  his  creditors,  that,  if  he  does  not  discharge  his  debts  by  a 
certain  time,  he  will  sell  so  much  of  his  lands  as  shall  be  requisite, 
does  not  give  the  creditors  any  lien  so  as  to  entitle  them  to  come 
in  pari  passu  with  judgment  creditors  in  the  administration  of 
assets  (q). 
Notice  binds.  A  purchaser  with  notice  of  a  lien  of  this  nature,  except  in  the 
case  above  mentioned  of  a  general  indefinite  covenant,  will  be 
bound  (r) . 


Third  person 
no  lien. 


(9.)  Lien  of  trustees. 

All  trustees  have  a  lien  on  the  trust  estate  for  money  properly 
expended  thereon  («) .  They  have  a  right  of  indemnity  against,  and 
thus  a  lien  upon,  the  property  of  the  trust,  in  priority  over  charges 
created  by  the  cestuis  que  trust.  Thus  trustees  of  a  company 
have  priority  for  any  sums  due  to  them  in  priority  over  debenture 
holders  {t). 

Similarly  directors  of  a  company,  who  have  advanced  money  for 
the  purchase  of  an  estate,  have  a  lien,  although  the  conveyance 
recited  that  the  estate  was  purchased  with  the  money  of  the  com- 
pany (tt) ;  and  trustees  have  a  lien  xmder  similar  circumstances  {v). 

But  if  a  trustee  or  guardian  borrows  money  from  a  third  person 
to  pay  oflE  an  incumbrance  on  the  trust  estate,  the  third  person  has 


(«)  Exp.  Poole^  17  L.  J.  Bank.  12. 

(o)  FremouU  v.  Dedire^  1  P.  "Wms. 
429;  Ravmahaw  v.  HoUier^  7  Sim.  3; 
Williams  v.  Lucas,  2  Cox,  161 ;  Mom- 
ington  v.  Keane,  2  De  G.  &  J.  292 ;  4 
Jur.  N.  S.  981 ;  Hedges  v.  Evcrardj  1  Eq. 
Ca.  Abr.  18. 

{p)  Tooke  v.  Hastings,  2  Vera.  97; 
Wellesleg  v.  TF.  4  My.  &  Cr.  561 ;  tliough 
see  Sugd.  Vend.  922,  ed.  11 ;  708,  ed. 
14 ;  Suffield  v.  8.  3  Mer.  699. 


{q)  Berrington  v.  Evans,  3  T.  &  C. 
384. 

(r)  Ravenshaw  v.  Jffollier,  sup. 

(«)  Larke  v.  Williamson,  26  Beav.  622; 
4  Jur.  N.  S.  1009. 

(0  E^  Exhall,  ^e.  Co.  35  Beav.  449 ; 
Eooley  Hall  Coll.  Co.  21  L.  T.  690. 

(m)  Imperial  Salt,  ^e.  Co.  2  "W.  R.  122, 
V.  C.  Stuart. 

(p)  Ee  Timfrey,  22  Ch.  D.  266, 
Kay,  J. 
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no  llen(ir),  though  he  is  entitled  to  stand  in  the  place  of  the 
trustee  (y). 

Trustees  have  no  lien  for  expenses  incurred  in  an  attempted  sale 
■which  they  had  no  authority  to  make  (z) ;  nor  for  expenses  of  a 
suit  relating  to  charges  made  against  them  apart  from  their  cha- 
racter as  trustees  (a) ;  nor  for  expenses  incurred  in  carrying  on  an 
asylum,  the  only  trust  being  to  sell  (b).  But  where  trustees  have 
power  to  carry  on  a  business,  they  have  a  lien  on  the  business  for 
their  expenses,  and  creditors  of  the  business  can  stand  in  their 
place  (c).  Trustees  who  have  incurred  costs  reasonably  and  bond 
Jide  in  an  action  for  protecting  the  trust  property  may  retain  such 
costs  out  of  income  until  provision  can  be  made  for  raising  them 
out  of  the  corpus  (cc). 

An  executor  who  is  entitled  to  a  lien  on  a  fund  for  his  costs,  does  Payment  into 
not  lose  it  by  paying  it  into  Court  (rf).  o^u^'' 

Trustees  for  tenants  for  life  and  remaindermen  are  bound  to  see  Repairs, 
the  rents  applied  in  repairs  (e) ;  an  indemnity  fund  in  the  joint 
names  of  the  trustees  and  tenant  for  life  will  not  suffice  (^). 


(10.)  Lien  for  breach  of  trusty  8fc. 

Where  trust  moneys  are  invested  upon  improper  securities,  the 
persons  interested  have  a  lien  on  the  securities  into  which  they  are 
traced  (/). 

Similarly  where  they  are  invested  in  the  purchase  or  improve-  Purchases 
ment  of  property  {g) ;  and  it  is  the  same,  though  the  moneys  be  moneys* 
applied  indirectly  in  repayment  of  the  money  borrowed  for  the 
immediate  purchase-money  (/i).     So  where  a  husband  purchased 
land  with  a  settlement  fund  (»),  or  with  his  wife's  separate  estate  {k) ; 


{x)  Hooper  v.  Eyles^  2  Vem.  480. 

(y)  Ite  Pumfrey^  sup, 

(z)  Zeedham  ▼.  Chaumer,  4  K.  &  J.  458. 

(a)  Malina  y.  Greenway^  7  Ha.  391. 

\b)  Strickland  ▼.  Symons,  22  Gh.  J>. 
666,  Pollock,  B. ;  affirmed,  26  ih.  245, 
O.A. 

(e)  R$  Johnton,  15  Gh.  B.  553,  Jessel, 
M.  R. ;  £xp.  Garland,  10  Yes.  110, 120; 
Exp.  Edmonds,  4  De  Or,  F.  &  J.  488,  498. 

(ee)  StoUY.  Milne,  26  Ch.  D.  710,  0.  A. 

(rf)  Blenkinsop  v.  Foster,  3  Y.  &  C. 
207  ;  Fraeer  v.  Burgees,  13  Mo.  J*.  C.  0. 
844. 

{e)  Ee  Fowler,  16  Ch.  D.  723,  Fry,  J. 


(/)  Jiant  y.  Leith,  15  Beay.  524 ;  16 
Jur.  302;  Harford  y.  Lloyd,  20  Beay. 
310. 

(^)  Lane  y.  Dighton,  Amb.  409 ;  Letcis 
y.  Madocks,  17  Ves.  57;  Williams  y. 
Thomas,  2  Dr.  &  Sm.  29 ;  8  Jur.  N.  S. 
260;  Fhayre  y.  Feree,  3  Dow.  116;  J2tf 
Fumfrey,  sup, 

(A)  Hopper  y.  Conyers,  2  Eq.  549,  V. 
G.  Kindersley. 

(0  Att,  Gen.  y.  Whorwood,  1  Ves.  S. 
524 ;  Wilson  y.  Foreman,  cited  10  Ves. 
519. 

{k)  Larkin  y.  D.  17  Beay.  579 ;  Scales 
Y.Baker,  28  i*.  91. 
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SO  where  an  administrator,  whose  duty  it  was  to  pnrehase  land  upon 
the  trusts  of  the  will,  purchased  property  in  his  own  name,  partly 
with  the  moneys  of  the  estate,  the  property  was  held  to  be  subject 
to  the  trusts  (/) ;  so  where  a  corporation  applied  money  which  they 
had  raised  for  a  specific  purpose,  in  wrongfully  paying  off  old  mort- 
gages on  other  property  of  the  corporation,  the  creditors  for  whom 
the  money  had  been  raised  had  a  lien  on  the  other  property  for  the 
money  (m). 
Lien  on  inte-       We  may  also  notice  here  a  species  of  lien  by  way  of  retainer  or 
settlers.     ^^  ^^y  where  a  settlement  is  made  in  consideration  of  marriage  or 
otherwise  and  one  of  the  contracting  parties  either  fails  in  per- 
forming his  port  of  the  agreement,  or  fraudulently  obtains  part 
of   the  funds,  or  the  estates  charged  with  the  sum  settled  by 
him  prove  of  insufficient  value:   the  trustees  of  the  settlement 
have,  in  either  of  such  cases,  a  lien  or  right  of  retainer,  or  set  off, 
on  the  interest  of  that  party  in  the  property  which  has  been  settled 
on  either  side,  though  such  interest  may  have  been  acquired  by 
purchase  subsequently  to  the  settlement,  and  this  both  as  against 
the  party  himself,  and  all  persons  claiming  under  him,  until  the 
default  or  deficiency  is  made  good  (w). 
Pnrcliasewith      A  lien  may  also  exist  where  one  man  purchases  an  estate  with 
rus  moneys.  ^^^  money  of  another,  or  an  executor  with  the  money  of   the 
estate  {6) ;  but  the  money  so  laid  out  in  the  purchase  must  be 
proved  to  have  been  the   actual  fund  which  is  subject  to  the 
trusts  (p).     The  purchased  estate  cannot  ordinarily  be  claimed  by 
the  cestuis  que  trust,  unless  there  was  an  intention  that  the  estate 
was  to  take  the  place  of  the  money  {q). 
Lien  for  trust      Where  an  estate  in  settlement  has  been  sold  under  the  powers  in 
hT^^oi  ^^    the  deed,  and  the  tenant  for  life,  having  received  the  purchase- 
*""*•  money,  has  invested  it  together  with  money  of  his  own  in  other 

lands,  and  taken  the  conveyance  to  himself  in  fee,  the  Courts  will 
decree  a  lien  on  the  estate  so  purchased  to  the  amount  of  the  trust 
money,  although  thirty  years  may  have  elapsed  during  which  the 
tenant  for  life  has  held  the  property  as  his  own  (r).     So  where  a 

{I)  Mathiat  v.  M.  3  Sm.  &  G.  662 ;  3  HamiUon,  ib.  414. 

Jur.  N.  S.  429.  {p)  Perry  v.  Fhelpa,  4  Ves.  108 ;  17 

(w)  Trevilian  v.  May.  of  Exeter,  6  De  ib.   173.    See   Neiceomb    v.    Burdtm,    2 

Or.  M.  &  G.  828;  18  Jur.  1019.  Anst.  343. 

(«)  Priddyy.  Rose,  3  Mer.  88;  Smith  {q)  Wadham  v.  Rigg,  10  W.  R.  366, 

y.  S.  lY,  k  C.  Exc.  338 ;  Woodyatt  v.  V.  C.  Kindersley ;  explained  in  2  Dr.  & 

Oresley,  8  Sim.   180 ;  Burridge  v.  RoWy  Sm.  34. 

1  T.  &  C.  0.  C.  683 ;  afBimed  8  Jur.  299.  (r)  Price  v.  Blakemore,  6  Beav.  607 ; 

(o)  Ryal  V.  -B.  Amb.  413;  Balguey  ▼.  Birds  v.  Aakey,  21  ib,  618. 
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tenant  for  life  sells  part  of  tlie  estate  under  the  authority  of  an  Aot 
of  Parliament,  which  directs  him  to  lay  out  the  purchase-money  in 
other  lands  to  be  settled  to  the  like  .uses,  and  he  purchases  lands  to 
nearly  the  amount,  and  takes  the  conveyance  in  fee,  the  Court  will 
presume  the  purchase  to  be  made  in  performance  of  his  obliga- 
tion  («).  So,  where  the  founders  and  managers  of  a  charity 
aliened  some  of  the  lands,  and  with  the  produce  of  the  sale  and 
moneys  of  their  own  purchased  an  estate,  the  charity  was  allowed 
to  claim  such  a  proportion  of  that  estate  as  the  sum  raised  from 
the  charity  lands  bore  to  the  whole  purchase-money  (t). 

Where  the  settlement  fund  is  sold  out  and  the  proceeds  thereof  Lien  for 

,  ,  moneys  added 

mvested  in  the  purchase  of  land  under  the  powers  of  the  deed,  the  to  settled 
tenant  for  life  (the  father  of  the  family)  making  up  the  required  *^ 
sum  out  of  his  own  moneys  without  any  notice  being  taken  of  the 
fact,  and  the  estate  is  conveyed  to  the  trustees  of  the  settlement,  a 
strong  presumption  arises  on  his  death  that  he  intended  the  pur- 
chase for  the  benefit  of  all  parties  entitled  under  the  settlement 
and  his  personal  representatives  consequently  have  primA  facie  no 
lien  (m). 

In  a  case  where  a  man  covenanted  to  grant  a  rent  charge  out  of  Lien  for  de- 
collieries,  the  deed  of  grant  to  contain  a  covenant  to  make  good  any  amiS^ty  out 
deficiency,  and  by  his  will  gave  15,000/.  to  trustees  on  trust  to  ^^  ^^^^ 
make  good  the  deficiency  of  the  collieries  for  payment  of  the  annuity, 
and  the  surplus  to  other  persons,  and  subject  to  the  annuity  he 
settled  the  collieries ;  it  was  held  that  the  persons  interested  in  the 
surplus  of  the  15,000/.  could  not  claim  that  the  surplus  profits  of 
the  collieries  in  prosperous  years  should  mcJte  good  what  had  been 
paid  out  of  the  15,000/.  in  other  years. 

Where  a  testator  directs  a  sum  to  be  raised  out  of  an  estate,  Lien  of  re- 
settled by  his  will,  at  a  certain  period  after  his  death,  with  interest 
from  his  death,  the  tenant  for  life  is  bound  to  keep  down  all  the 
intermediate  interest ;  and  if  from  his  default  it  becomes  necessary 
to  raise  more  than  the  principal  sum  charged,  the  remainderman 
will  have  a  lien  on  his  life  estate  for  the  surplus  (ar). 

If  the  tenant  for  life,  under  a  settlement,  fraudulently  obtain  Lien  v.  inte- 
possession  of  a  part  of  the  settled  property,  or  a  party  to  the  settle-  que  trutt. 

(t)  Tubbs  V.  Broadwood,  2  Ross.  &  M.  (u)  Owelty  v.  Arutruthefy  10  ib.  463 ; 

487.  Muggeridge  v.  Stanton^  1  De  G.  F.  &  J. 

(t)  Ate,  Gen.  v.  Corporation  of  Keic-       107. 
eastle,  5  Bear.  307.  (x)   Waring  v.  Coventry,  2  My.  &  K. 

406. 
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ment  does  not  perform  his  part  of  the  agreement,  a  lien  is  created 
to  the  amount  of  the  ahetraction  or  of  the  deficiency  on  any  other 
property  which  the  same  party  takes  under  the  same  or  a  corre- 
sponding settlement  (y),  even  as  against  an  assignee  for  valuable 
consideration  (s).  And  if  a  husband  disposes  of  part  of  his  wife's 
property  subject  to  the  settlement,  there  is  a  lien  against  him  upon 
his  interest  in  her  property  remaining  in  specie,  which  is  not  subject 
to  the  settlement  (a) ;  but  the  moneys  of  the  fraudident  cestui  que 
trust  must  be  part  of  the  trust  fund  subject  to  the  settlement  (J). 

Where  a  trustee  has  a  beneficial  interest  under  a  will,  and 
commits  a  breach  of  trust,  the  estate  has  a  lien  upon  the  interest  of 
the  trustee  to  make  good  the  breach  of  trust  {c)y  and  if  the  trustee 
makes  an  equitable  mortgage  of  his  interest,  the  mortgage  will  be  sub- 
ject to  the  estate's  lien  (d) ;  and  the  lien  attaches  upon  a  derivative 
interest  of  the  trustee  as  next  of  kin  of  a  cestui  que  trust  (e) :  but 
the  principle  does  not  apply  where  the  trustee  holds  a  dry  legal  estate 
only  (/) ,  nor  where  the  estate  of  the  trustee  sought  to  be  impounded  is 
a  legal  devise  for  life  (g).  So  where  an  executor  assigns  his  rever- 
sionary legacy,  and  afterwards  wastes  the  assets,  the  legacy  is 
liable  to  make  good  the  devastavit,  even  against  the  assignee  of  the 
legacy  (//). 

So  where  a  legatee  is  ordered  to  pay  the  costs  of  the  executor, 
the  latter  can  deduct  the  costs  out  of  the  legacy,  even  against  an 
assignee  for  value,  pending  the  suit  (t),  in  the  same  way  as  he  can 
deduct  a  debt  of  the  legatee  to  the  estate  (A). 

So  a  debt  of  an  executor  will  be  set  off  against  costs  due  to  him, 
and  if  an  executor  joins  a  defaulting  co-executor,  he  will  only  be 
entitled  to  a  proportion  of  his  costs  (/). 


(y)  Smith  V.  5.  1  Y.  &  C.  Exc.  338 ; 
Tf-iddy  v.  Jiose,  3  Mer.  86  ;  Woodyatt  v. 
OvMley;  8  Sim.  180.  And  see  Burridye 
V.  Row^  1  Y.  &  C.  C.  C.  583;  affirmed, 
8  Jur.  209  ;  Exp.  Makim,  2  M.  D.  & 
De  a.  608. 

(s)  Libht  V.  Goreity  11  Beav.  483. 

(a)  JIaBtie  y.  E,  2  Ch.  D.  304, 
C.  A. 

(b)  Hallett  y.  H,  13  t*.  232,  Fry,  J. 
\c)   Cole  V.  MttddUy  10  Ha.   186 ;    16 

Jar.  863;    Clack  y.  Holland,  19  Beav. 
262  ;  Bamett  y.  Sheffield,  1  De  G.  M.  & 
G.  371  ;  16  Jur.  942  ;   Wilkint  y.  Sibley, 
4  Gifl.  442  ;  9  Jur.  N.  S.  888. 
{d)  lb, ;  Jhriddy  y.  Rom,  ntp. 


(e)  Jacuba  y.  Rylance,  17  £q.  341, 
M.  Iv. 

(/)  Britith  Mutual,  ^c,  Co,  y.  Smarts 
10  Ch.  667. 

ijgf)  Eybert  v.  ButUr,  21  Beay.  660; 
Exp,  Barff,  De  G.  613 ;  Foxy,  Buckley, 
3  Ch.  D.  508. 

(A)  Jfof-m  y.  Livie,  1  Y.  &  0.  C.  C. 
380  ;  Barnett  y.  Sheffield,  sup, ;  Eopkin* 
y.  Gowan,  1  Moll.  661. 

(0  Re  Knapman,  18  Ch.  D.  300,  0.  A. 

(A)  lb,  304. 

(/)  narmer  y.  Karris,  1  Ruse.  155 ; 
Smith  y.  Dale,  18  Ch.  D.  616,  Jessel, 
M.  B.,  diflsentingp  from  Watton  y.  Row, 
18  Eq.  680,  V.  C.  Hall ;  see  McEtoan  y. 
Crombie,  26  Ch.  D.  176. 
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Where  a  bill  was  filed  against  a  trustee  for  a  breach  of  trust,  and 
a  policy  was  effected  on  a  proposal  of  the  master  to  cover  it,  but 
the  trustee  died  before  the  report,  the  policy  was  charged  (m). 


(11.)  Lien  of  tenant  for  life. 

A  tenant  for  life,  sans  waste,  under  a  will,  is  entitled  to  a  charge  Lien  of 
on  the  estate  to  the  value  of  the  timber,  if  the  trustees  for  sale  for  ijfe. 
payment  of  debts  cut  down  the  timber  and  apply  the  produce  for 
such  purpose  (n). 

As  a  general  rule,  a  tenant  for  life  has  no  lien  upon  the  estate  No  lien  for 
for  the  moneys  expended  by  him  in  substantial  improvements  (o),  ^e^,^' 
imless  done  in  conformity  with  a  statute  {p). 

In  Hibhert  v.  Cooke  (o),  however,  where  the  settlor  had  left  a 
mansion  house  unfinished  at  his  death,  which  the  tenant  for  life 
under  his  will  completed,  the  Court  directed  an  inquiry  whether  it 
was  for  the  benefit  of  all  parties  interested  that  the  mansion  house 
should  be  finished,  and  said  that,  if  such  should  be  the  case  and 
there  had  been  no  personal  estate  applicable,  the  expense  would  be 
a  charge  on  the  real  estate.  And  in  Caldecott  v.  Broum  (y).  Sir  J. 
"Wigram,  V.  C,  said  it  was  not  to  be  laid  down  as  an  imperative 
rule  that  no  case  could  arise  in  which  the  Court  would  sanction 
the  expenditure  of  moneys  by  the  tenant  for  life  for  the  benefit 
of  the  inheritance,  by  makiug  such  expenditure  a  charge  on  it, 
and  himself  suggested  such  a  case  {q).  In  Nairn  v.  Majoribanks 
however  (r),  the  Court  refused  a  reference  to  inquire  whether  it 
would  be  for  the  benefit  of  the  parties  interested  in  the  property 
that  a  new  roof  to  the  mansion  house  should  be  constructed  at  the 
expense  of  the  testator's  estate.  But  in  some  special  cases,  the 
tenant  for  life  has  been  allowed  a  lien  for  repairs  and  improve- 
ments («). 


(m)  JFardY.  W.  2  Sm.  k  G.  125 ;  18 
Jot.  629. 

(fi)  Daviet  y.  Weteombf  2  Sim.  425. 

(o)  Caldecott  y.  Sroton,  2  Hf^.  144; 
Jfaim  y.  Majoribanks^  3  Ross.  682.  See 
Mibbert  y.  Cooke,  1  S.  &  S.  652 ;  Boatoek 
y.  Blakeney,  2  Bro.  C.  C.  663 ;  Earner  y. 
TiUUy,  John.  363 ;  6  Jor.  N.  S.  1344 ; 
Dent  y.  D.  30  Beay.  363 ;  8  Jar.  N.  S. 
786 ;  10  W.  R.  376  ;  Sarshaw  y.  Gibbty 
Kay,  333  ;  18  Jar.  330 ;  Flowery,  Banks, 
8  Eq.  116,  M.  R. ;  QillUand  y.  Crawford, 
4  I.  R.  Eq.  35 ;  Leigh's  EstaU,  6  Ch. 


887 ;  Dixon  y.  Peacock,  3  Drew.  288 ; 
Mathias  y.  M.  4  Jur.  N.  S.  780,  V.  0. 
Stuart. 

{p)  Exp.  Davies,  3  De  G.  &  J.  144 ;  4 
Jur.  N.  S.  1029. 

{q)  2  Ha.  145,  146. 

(r)  St4p, 

(«)  Morris  y.  Poyner,  1  Drew.  174  ; 
16  Jur.  880 ;  MaenoUy  y.  Ftttherbert,  3 
Jur.  N.  S.  1237,  M.  R. ;  Barrington's 
Sett.  1  Jo.  &  H.  142;  6  Jur.  N.  S.  1073; 
but  flee  Brunskill  y.  Caird,  16  Eq.  498, 
L.  C.  for  M.  R. 
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Where  a  tenant  for  life  paid  off  a  mortgage  and  made  improve- 
ments upon  the  mortgage  premises,  he  was  allowed  no  lien  for 
those  made  hefore  the  assignment  of  the  mortgage,  bat  he  was 
allowed  two-thirds  of  those  made  after,  but  not  the  other  third,  as 
he  had  the  benefit  during  his  life ;  and  no  interest  on  the  value  of 
the  improvements  was  allowed  during  his  life,  as  a  tenant  for  life 
must  keep  down  the  interest  (/). 

Under  a  late  Act,  any  tenant  for  life  and  other  owner  mentioned 
in  the  Act  may,  by  petition  to  the  L.  C.  or  M.  B.,  and  on  referencv 
thereon  to  chambers,  obtain  authority  to  make  permanent  improve- 
ments to  the  estate  by  draining  or  by  warping,  irrigation,  or 
embanking,  and  may  charge  the  expenses  upon  the  estate,  such 
diaige  to  be  paid  off  by  annual  instalments  (u). 

The  heir  or  devisee  has  a  lien  on  the  estate  descended  or  devised, 
by  way  of  retainer,  for  a  debt  due  to  him  or  to  a  trustee  for  hun,  in 
priority  to  the  other  debts  of  the  same  nature  due  from  the  ancestor 
or  devisor,  in  like  manner  as  the  executor  has  as  regards  the 
personalty  (;r),  but  they  have  no  retainer  out  of  real  estate  which  is 
made  assets  by  3  &  4  Wm.  IV.  c.  104  (y),  either  in  respect  of 
simple  contract  debts  or  (since  the  proviso  in  3  &  4  Wm.  IV.  c.  104 
was  repealed  by  (s) )  specialty  debts  (a). 

When  the  moneys  arising  from  the  purchase  of  lands  under  a 
Bailway  Act  were  paid  into  Court,  to  be  applied  in  discharge  of  the 
land  tax  or  of  incumbrances  upon  the  lands  or  other  lands  settled  to 
the  like  uses,  the  tenant  for  life  who  had  redeemed  the  land  tax  before 
the  passing  of  the  Act,  was  allowed  to  reimburse  himself  out  of  the 
proceeds  of  the  purchased  lands  (b). 


(12.)  Lien  of  Joint  owners. 

No  lien  belongs  to  a  tenant  in  common  against  the  share  of  his 
co-tenant  for  payments  in  respect  of  the  estate  (c). 


{t)  Newling  t.  Abbot ^  Yin.  Abr.  Ac- 
count (D  a.)  8,  p.  186 ;  2  Eq.  C.  Abr. 
596. 

{u)  8  &  9  Viot.  c.  66.  And  see  9  &  10 
Vict.  c.  101,  and  10  &  11  Vict.  c.  11, 
and  113. 

(jr)  Loome9  v.  Stotherd,  1  S.  &  8.  458. 

(y)  Re  Illidge,  24  CJh.  D.  664,  Chitty, 
J. ;  afPd.  W.  N.  1884—178,  C.  A-  See 
Bain  v.  Sadler,  12  Eq.  670,  V.  C.  Wick- 
ens,  disapproving  of  Eall  y.  Maedonald, 


14  Sim.  1. 

(z)  32  &  33  Vict.  c.  46. 

{a)  JStfiT/ui^f,  24  Ch.D.  660,  explaining 
Fergtuon  y.  Gibton,  14  £q.  379,  Wickens, 
V.  C. 

{b)  Exp.  Korthwick,  1  Y.  &  C.  Exc. 
166 ;  and  see  in/,  p.  1263  {k), 

{e)  Exp.  Young,  2  V.  &  B.  242,  Bat 
see  DoddingUm  y.  HalUU,  1  Ves.  S.  497  ; 
Exp.  Leslie,  3  L.  J.  K.  S.  Bky.  4 ;  Swan 
y.  S,  8  Pii.  618. 
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It  was  held  that  one  joint  owner  of  a  house  has  no  Ken  for  repairs 
and  substantial  improvements  made  by  him  out  of  his  own 
moneys  (d) ;  but  where  one  tenant  in  common  was  in  sole  occupa- 
tion, he  could  not  be  charged  with  occupation  rent,  without  being 
entitled  to  substantial  repairs  and  lasting  improvements  (e).  So  on 
a  petition,  each  parcener  will  be  allowed  lasting  improvements  iiv 
calculating  the  value  of  his  share  (/). 

So  there  is  no  lien  in  the  case  of  part  owners  of  a  ship  for  sums 
contributed  (g). 

(13.)  Lien  of  honk  &de  possessor. 

A  lien  for  improvements  bond  fide  made  by  a  person  in  wrongful 
possession,  under  the  belief  that  he  is  the  absolute  owner,  has  been 
allowed  (h) ;  or  by  one  in  possession  under  a  deed  which  is  after- 
wards set  aside  for  fraud  or  other  good  ground,  or  which  is  held  to 
pass  a  redeemable  interest  (*) ;  or  by  a  purchaser  in  possession 
under  a  contract  'with  the  remainderman  upon  the  faith  of  a 
promise  by  the  tenant  for  life  to  concur,  which  he  refused  to  do  (k). 

So  a  tenant  in  possession  under  a  contract  for  a  lease  which  goes  Lien  of 
off  for  want  of  title,  has  a  lien  for  his  outlay  (/),  but  not  where  the 
tenant  rejects  the  lease  (w).  So  where  sons  were  allowed  by  their 
father,  the  owner  of  a  granary,  to  expend  moneys  on  it  for  their 
business  («) ;  otherwise,  where  there  was  an  implied  contract  by  a 
son-in-law  occupying  a  house  rent  free  to  keep  the  premises  in 
repair  (o). 

It  is  a  general  principle  that  a  lien  cannot  be  acquired  merely  by  No  lien  for 
the  outlay  of  money  upon  the  property  of  another  without  a  contract 
express  or  implied  (/?).     And  in  ordinary  cases,  any  claim  which 


{d)  Kay  V.  Johnston,  21  Beav.  536 ; 
Leiffh  y.  BUkeaon,  12  Q.  B.  D.  194, 
Pollock,  B. 

(f)  Teasdale  y.  Sanderson,  33  ib,  534. 
Bat  see  Co.  Litt.  54  b,  and  200  b. 

(/)  Swan  y.  S.  sup, ;  Parker  y.  Trigg, 
W.  N.  1874—27,  V.  C.  Bacon ;  Watson 
V.  Gass,  ib.  1881—187,  Fry,  J. 

{g)  Exp,  Totiftg,  sup.;  Exp,  Sarrison, 
2  Rose,  76 ;  but  see  Swan  y.  S,  sup., 
and  Samilton  y.  Benny,  1  B.  &  B.  199, 
and  the  observations  of  Fry,  J.,  thereon, 
S$  Leslie,  23  Ch.  D.  552,  564. 

(A)  Neesom  y.  Clarkson,  4  Ha.  97; 
Thome  y.  Newman,  Finch,  38.   See  Swan 


y.  S.  sup, 

(t)  Mulhallen  y.  Marum,  3  Br.  &  "W. 
317,  337;  Fee  y.  Cobine,  11  Ir.  Eq.  R. 
406  ;  Mill  y.  EiU,  3  H.  L.  829. 

{k)  Ludlow  y.  Grayall,  11  Pri.  58. 

(Q  Middleton  v.  Jfagnay,  2  H.  &  31 . 
233. 

(m)  Exp.  Ladd,  3  D.  &  0.  647. 

(m)  Unity  Bank  y.  King,  25  Beay.  72 ; 
4  Jut.  N.  S.  470. 

(o)  Millard  y.  Sarvey,  34  Beay.  237  ; 
10  Jur.  N.  S.  1167. 

{p)  Ridgway  y.  Roberts,  4  Ha.  110. 
And  see  Caldecott  y.  Brown,  2  ib,  144. 
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might  otherwise  exist  to  a  lien  for  money  bond,  fide  expended  on  the 
land  of  another  person,  is  excluded  by  notice  of  his  right  being  giyen 
by  the  real  owner,  even  though  the  latter  knowingly  daim  a  larger 
interest  than  he  is  actually  entitled  to,  as  where  he  claims  the 
entirety  knowing  that  he  is  only  entitled  to  an  imdivided  share, 
unless  the  false  daim  amount  to  a  misrepresentation,  and  be  made 
with  the  intention  of  misleading  the  other  party,  who  was  with  good 
reason  misled  thereby  accordingly  (g). 

In  estimating  improYcments,  old  buildings  pulled  down,  if  in* 
capable  of  repair,  are  valued  as  old  materials  only  (r). 


(14.)  Lien  on  West  India  Estates. 

The  difficulty  of  cultivation  of  sugar  and  other  estates  in  the 
colonies  without  the  assistance  of  consignees  at  home,  has  given  rise 
to  some  peculiarities  in  regard  to  the  lien  for  contingendes  and 
supplies. 

1.  There  is  no  lien  by  usage  or  custom  («). 

2.  In  some  colonies  there  is  a  limited  lien  by  statute  (t), 

3.  An  agreement  for  a  lien  may  be  implied  from  the  course  of 

dealing  (2f)* 

4.  Mortgagees  in  possession  and  assignees  of  a  mortgage  have 

always  been  allowed  a  lien  for  supplies  (a?). 

5.  Factors  appointed  by  attorneys  in  possession  under  powers 
have  no  lien  (y). 

6.  Trustees  have  a  lien  for  their  indemnity,  but  persons  employed 
by  them  in  the  colony  have  no  claim  against  the  trust  property; 
they  must  look  to  their  employers  (s) .  But  generally  where  trustees 
have  power  to  cultivate  and  pledge  future  crops,  their  consignees 
have  a  lien  (a). 

7.  The  owner  himself  of  an  encumbered  estate  has  no  lien. 


(q)  Clare  Sail  v.  Sardinff,  6  Ha.  273. 

(r)  Sobinson  v.  JRidleij,  6  Mad.  2. 

(<)  Seott  Y.  Xeabittj  14  Yes.  441.  See 
Sayers  v.  Whitfield^  1  Knapp,  148 ;  Re 
Zeith*8  JEttate,  Oust.  Inc.  Est.  Acts, 
Snpp.  22. 

(t)  3  Burge  Col.  Law,  359 ;  Leeward 
leld.  Act,  No.  36,  38  Geo.  III.  ss.  41, 
46;  Grenada  Laws,  Oct.  1812,  No.  122; 
Howard's  Acts,  194 ;  Tobago  Act,  62 
Geo.  III.  passed  Not.  21,  1811 ; 
Howard's  Acts,  319. 


(u)  Simond  v.  Mibberi,  1  Russ.  &  My. 
719. 

{x)  Sayera  v.  Whitfield^  sup, 

(y)  Pennant  y.  Simpwnj  1  ih.  399 ; 
SteeU  T.  Murphy^  3  Mo.  P.  C.  445. 

(z)  Worrall  v.  Harford,  8  Ves.  4; 
Fraeer  v.  Burgees,  13  Mo.  P.  0.  0.  314 ; 
6  Jur.  N.  S.  327 ;  Hooper  y.  Eyles,  2 
Vem.  480. 

(a)  Daniel  y.  Trotman,  1  Mo.  P.  C. 
N.  S.  123 ;  Harriott' $  Caee,  Gust,  271, 
ed.  2. 
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because  it  is  presumed  that  he  makes  the  advanoe  for  his  own 
benefit  in  respect  of  the  equity  of  redemption  (ft). 

8.  Where  the  absolute  owner  of  the  estate  appoints  a  consignee,  Confiignea  of 
that  consignee,  contrary  to  the  ordinary  rule  between  principal  and 

agent,  is  held  to  have  a  lien  against  the  owner  for  his  advances  and 
charges  upon  the  corpus  of  the  estate  {c). 

9.  If  a  mortgagee  not  being  in  possession  be  not  a  party  to  a 
suit  in  which  the  manager  is  appointed,  or  if  he  allow  the  mortgagor 
to  manage  the  estate  and  receive  the  produce,  he  will  not  be  bound 
by  the  previous  management  {d).  He  cannot  have  an  account  of 
the  past  produce,  and  is  not  bound  by  the  costs  of  management 
subsequent  to  the  mortgage  (d). 

10.  Where  however  a  consignee  is  appointed  by  the  owner  or  by  Aoqmescenoe 
the  Court,  and  there  are  incumbrancers  upon  the  estate  who  stand  bra^n^* 
by  and  either  acquiesce  in,  or  do  not  object  to  that  appointment, 

the  lien  of  the  consignee  upon  the  corpus  of  the  estate  may,  under 
those  circumstances,  be  held  to  have  priority  to  the  incumbrance  or 
charge  of  the  persons,  who  being  thus  aware  of  his  appointment 
acquiesce  in  or  do  not  object  to  it  {e).  They  will  not  be  allowed  to 
dispute  a  lien  for  expenditure,  which,  by  their  tacit  acquiescence, 
the  consignee  has  been  encouraged  to  make  (/). 

]  1.  A  tenant  for  life  has  no  lien  on  the  estate  for  supplies  against 
the  remainderman  {d) ;  although  Seotf  v.  Ncshitt  {(/)  is  often  cited 
in  support  of  that  proposition  ;  and  as  the  consignee  cannot  stand  in 
a  better  position  than  the  consignor,  the  consignee  of  a  tenant  for 
life  has  no  lien  against  the  remainderman  (A). 

12.  Where  the  appointment  of  the  consignee  is  made  by  persons  Appointtoent 
who  stand  in  a  fiduciary  position,  such  as  executors  or  trustees,  the 
right  of  the  consignee  to  his  lien  will  depend  upon  the  right  of 
those  executors  or  trustees  to  cultivate  and  manage  the  estate,  to 
preserve  the  estate  in  specie,  and  incidental  to  that  preservation,  to 
take  those  steps  necessary  for  cultivating  the  estate,  including  the 
appointment  of  a   consignee  (i) ;   and  consignees,  appointed  by 

(*)  £e  Greathead,    Oust* 8    Inc.    Est.  (/)  Fraser  v.  Burgtss^  mp.;  Bertrand 

Acts,  236,  ed.  2.  v.  Davietj  tup.;  Mbrrifon  y.  M,  2  Sm.  & 

(c)  Lev^  V.    Tuekett,  P.   0.  Jan.  13,  G.  664. 
1871.  (ff)  Sup, 

(d)  Bertrand  ▼.  Daviet,  31  Bear.  429 ;  (A)  Be  Tkarp,  2  Sm.  &  G.  678  n.  Lord 
9  Jur.  N.  S.  34.  St.  LeonardB ;  Bertrand  y.  Davics,  tup. 

{$)  Levy  y.    Tuekett,    aup,;    Scott   v.  (i)  Levy  y.  Tucketty  tup, 

Hmith^  3  Burge  Col.  Law,  367. 
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rxe:*::'; 


itii  Ifni^td  lowers  have  no  hen  against  infant  eestuis 


• « . 


i-.  TL-*  rljrl:  i*  sllrw^l  &s  well  to  the  manager  of  the  estate 
a' rcL  vlirr  I-!j  5-^:1  rrizvi  It  tne  owner,  as  to  the  consignee  at 
h'Tue  :f  tI-?-  Tr  •Ii:^  •  .  2.r.i  it  will  aiis*^  in  favonr  of  a  manager, 
wi':hrr  hr  ":•?  r.TT'  iii:t*i  ty  tl.-e  cwn^r  or  trustee  of  the  estate,  or  by 
thr  C:ur:    '  :  1 .::  tie  inziiiar.r  sr  jolLti^d  ty  the  consignee  has  no 


tbeCocn. 


14.  WlrTV^  :1:^  syy  ii-tTT-rnt  is  made  It  the  Coort  in  a  suit 
f  r]  ►  r^T  cr  Z5:::'^:ivi.  it  is  mc  1-;  :n  '•♦  hali  of  all  the  parties  interested, 
:.ni  :.:•:•  in:\r-?^:r  is  €i.:::i-«I :?  his  commission  and  allowances,  and 
t  ^  a  lit  n  f  .T  the  t,:;Ian>:  c::^  t :  him,  if  not  as  manager,  as  the  officer 
cf  the  Curt,  anl  is  €r.:::I-d  t''  l^  reraid  all  adTances  and  all 
exf -n^es  in.urrc'i  in  -: \-.\u::n^  the  trust  undt-r its authoritr  ("^ ;  but 
the  onf-jTr-te  r,:v  ::::*>i  It  the  C:urt  has  no  claim  against  the 
c\q  U5  •:•  the  tst-*t-:  as  !::ig  as  he  ne mains  cocsignee  /iV  The  Court 
will  n:t  h:wevrr  part  with  the  estate  or  its  proceeds,  without 
satisfTirsr  his  i!aim.  The  claim  of  the  c^'udgnee  of  the  Court  will 
be  admittid  a^,.inst  CTcrr  fund  arisiiijr  fn>m  the  estate,  which  is 
under  the  cvntp.^!  of  the  C:tiit,  whether  the  fund  was  realized  before 
or  after  the  dis^-harg^  of  the  c-rnsignee,  and  although  it  was  realized 
before  the  mortpigee  was  made  party  to  the  suit,  the  mortgagee's 
interest  havicg  been  the  same  throughout,  and  the  expense  of 
keepiiig  up  th*e  estate  Ivlcg  a  liability  to  which  he  was  always 
subject,  and  wh.ioh  he  c:\Tii:ot  e\"ade  by  leaTing  the  management  to 
the  Court  I'  .  If  the  cc  nsignee  require  payment  when  his  discharge 
has  not  lieen  already  onb^rcd,  he  must  therefore  pray  that  he  may 
l>e  disiliargeil,  and  may  pass  his  final  accounts,  and  that  so  much  as 
is  neces^ry  of  the  fund  in  Court  representing  the  corpus,  may  be 
paid  him  in  discharge  of  the  balance  to  be  found  due,  and  for  his 
costs,  and  for  the  purpose  of  thus  praying  for  his  discharge  he  may 
be  allowed  to  amend  his  i>etition  ^yV     If  the  plantation  is  part  of 


'j,  Ltr^  T.  TucKttt,  P.  C,  Jan.  13, 
1S71. 

i)  Troitr  T.  Bnrqt^^  13  Mo.  P.  C. 
314 ;  C  Jur.  X.  S.  327  ;  Btrirard  v. 
/;rtn>«,  31  Bcav.  429. 

n  S<e:t  V.  yr^bitt,  14  Yes,  441 ;  Bfr- 
trand  v.  Ifariff,  »up.  ;  DanUl  v.  Truiman^ 
1  Mo.  P.  C.  N.  S.  123 ;  lixi^r  y .  Bur^t^, 
tup.  per  Lord  Kingsdown,  p.  344. 

(m)  Bourne* 9  Case,  Castas  Snpp.  37. 


(N^  PisK  Mt^.  161,  ed.  3;  148,  ed,  4 ; 
3Iorri(4>H  T.  jr.  2  Sim.  &  G.  564 ;  7  De  G. 
M.  &  G.  214;  1  Jiir.  X.  S.  1100; 
Froitr  T.  Bttrpft*,  sup. ;  FmrqmAantm  t. 
Biit/t.Hr,  S  Sim.  210. 

(o'  Hsh-  tb.  ;  Morrittm  t.  M.  tup.  ; 
LyM  T.  TAompfOM,  30  Beav.  642;  JB^ 
Tharp,  2  Sm.  &  G.  578.  See  JEte  Letiie^ 
23  Ch.  D.  652,  662. 

[p)  Hfih.  ib. ;  Morriwm  t.  JT.  sup. 
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an  estate  under  the  administration  of  the  Court,  and  is  not  of 
sufficient  value  to  satisfy  the  lien  of  the  consignee,  he  will  be  paid 
out  of  the  general  assets  in  priority  to  the  creditors  (q). 

15.  Where  the  consignee  takes  a  specific  security  which  defines 
and  limits  the  nature  and  eflfects  of  his  rights,  any  lien  which  he 
might  otherwise  have  had  is  excluded  (r). 

16.  The  lien  extends  to  all  payments  made  by  the  consignee  on 
account  of  charges  on  the  estate,  or  under  the  orders  of  the  Court  (s), 
and  interest  at  4  per  cent,  will  be  allowed  as  compensation  for  the 
delay  in  payment  {t)  ;  and  in  the  absence  of  malafides^  the  lien  will 
not  be  affected  by  the  injudicious  or  wasteful  management  of  the 
manager  appointed  by  the  consignee  (u) ;  and  the  consignees  are 
not  bound  to  see  to  the  application  of  the  advances  by  the 
manager  {x), 

17.  In  the  Incumbered  Estates  Court,  the  lien  of  the  consignee 
is  rested  upon  higher  grounds ;  it  is  held  that  it  is  quite  indifferent 
to  the  consignee  what  is  the  character  of  the  possession  of  the  con- 
signor if  he  is  in  undisputed  possession,  even  although  he  be  a 
tenant  with  a  limited  interest.  The  claim  of  a  consignee  is  held 
to  resemble  a  claim  for  salvage,  or  for  payment  of  fines  upon 
renewable  leaseholds  (y).  In  one  case  (s)  the  right  of  the  con- 
signee seems  to  have  been  rested  upon  the  moral  obligation  on  the 
incumbrancers  of  the  estate,  to  allow  out  of  the  purchase-money  in 
priority  to  their  incumbrances  moneys  advanced  by  the  different 
claimants  for  the  benefit  of  that  estate  and  expended  in  its  cultiva- 
tion, and  the  payment  of  interest  on  incumbrances  affecting  it. 

18.  In  Ceylon,  where  the  Dutch  Boman  Law  prevails,  possession 
is  not  necessary  to  the  validity  of  a  lien,  except  to  a  modified 
extent  (a). 

(15.)  Liens  in  other  cases. 

Where  an  annuity  is  charged  by  will  upon  a  house  that  is  in-  I^en  on 
sured,  and  the  devisee  of  the  house  being  also  the  executor  of  the  money, 
testator,  renews  the  policy,  primA  facie  such  renewal  is  made  in  the 

{q)  Lyne  v.  Thampioti,  sup,  271,  ed.  2. 

(r)  Leith*9  EaiaU,  1  J.  C.  296;  4  Moo.  {x)  Daniel y,  Trotman,  sup,;  HarriolCs 

P.  C.  N.  S.  158.  See  Angtu  v.  MeLachlan,  Case,  sup. 

23  Ch.  D.  330,  Kay,  J.  (y)  Be  Edwards,  Cust,  Supp.  41 ;  Re 

(«)  Shaw  T.  Simpson,  1  T.  &  0.  0.  C.  Leith^s  Estate,  ib,  21 ;  Ee  Osbom,  ib.  63. 

732.  (a)  Ee  Greathead,  Oust,  219. 

(/)  Mwrrisofi  v.  M,  sup.  (a)  Talham  v.  Andres,  9  Jnr.  N.  S. 

(m)  Ee  Harriott,  Gust's  Inc.  Est.  Acts,  1019 ;  1  Moo.  P.  C.  N.  S.  386. 
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character  of  executory  and  the  annuitant  has  a  lien  on  the  insor* 
anoe  money  on  the  honse  being  burnt  (6). 

A  man  who  enters  into  a  contract  to  expend  a  certain  smn  of 
money  on  land,  and,  after  spending  part  of  it,  declines  to  perform 
the  contract,  has  no  lien  on  the  land  for  the  money  which  he  has 
expended  {r), 

{b)  Parry  v.  Ashley,  3  Sim.  97.  (r)  fTaUit  ▼.  Smilh,  21  Ch.  D.  245, 

C.  A. 


^ 
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(1.)  Mortgage  without  deed. 

The  term  ohattels,  in  its  widest  sense,  includes  all  personal  pro- 
perty. In  a  more  restricted  sense  it  means  moveables,  or  fixtures, 
that  is,  chattels  affixed  to  the  soil :  it  is  used  in  this  chapter  in  the 
sense  of  moveables. 

Mortgages  of  chattels  or  moveables    may  be  made  without  Hortgageof 
deed  (a),  and  without  actual  delivery;  constructive  delivery  will  outdeocL^ 
suffice  (b). 

(2.)  Delivery/  of  possession, 

A  mortgage  of  chattels  would  usually  be  inconsistent  with  an 
immediate  transmutation  of  possession. 

It  was  decided  in  Txcyne^s  Case  (c),  that  the  retention  of  the  Possefision 
possession  by  the  debtor  of  chattels  personal,  after  assignment,  is  of  fra^.^'^ 
primd  facie  proof  of  fraud ;  but  this  case  has  been  qualified  by 
later  decisions,  since  fraud  from  non-possession  is  now  a  question 
of  fact  for  a  jury,  to  be  collected  from  all  the  circumstances  of  the 
case.  The  mere  circumstance  of  possession  of  chattels  amounts  to 
no  more  than  primd  facie  evidence  of  property  in  the  person  in 

(a)  Litt.  B.  366 ;  Sheph^  T.  by  Prest.  (e)  3  Rep.  80 ;  6  Sm.  L.  C.  p.  9.    And 

120 ;  JReevea  v.  Capper^  6  Bing.  N.  C.  see  EdwarcU  v.  Harben,  2  T.  R.  687 ; 

136 ;  Flory  t.  Dennu,  7  Exc.  681.  Bamford  v.  Baron,  ib,  694  n. ;  Mant<m  v. 

{b)  MeyenUin  y.  Barber,  2  L.  R.  0.  P.  Moore,  7  ib.  67 ;    Woodall  v.  Smith,  1 

62;  Maughan  y.  Sharpe,  17  G.  B.  N.  S.  Campb.  332;  MariindaU  y.  Booth,  3  B. 

443 ;  10  Jot.  N.  S.  989 ;  Janes  y.  Whit'  &  Ad.  498.    And  cases  cited  in  1  Sm.  L. 

bread,  11  C.  B.  406.  Ct  9,  ai^d  J^evet  y.  Capper,  sup. 
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pofisession  (d).  li  posse^on  of  chattels  might  always  he  treated 
as  equiTalent  to  ownership  where  third  parties  are  concerned,  a 
special  enactment  to  that  effect,  applicable  to  bankruptcy,  would 
have  been  superfluous  (e). 

A  bill  of  sale  of  an  unfinished  ship  in  hands  of  the  builder,  is 
preferred  to  a  prior  agreement  for  a  bill  of  sale  of  which  he  had 
no  notice  (/). 

(3.)  Reteniion  of  deed. 

So  on  a  conveyance  whether  of  lands  or  goods  before  the  insol- 
vency of  the  grantor,  the  retention  of  the  title  deeds  may  be 
submitted  to  the  jury  as  one  evidence  of  fraud  {g). 

A  mortgage  executed  by  the  mortgagor  when  solvent  in  favour 
of  a  creditor,  without  his  knowledge  and  without  any  communica- 
tion with  him,  is  valid  (//),  although  the  mortgagor  kept  it  in  his 
own  possession  up  to  the  time  of  his  death  (/) ;  unless  it  was 
delivered  as  an  escrow,  or  fraud  is  proved  (/). 

But  a  voluntary  mortgage,  not  communicated  to  the  creditor, 
and  kept  to  be  made  use  of  if  convenient,  was  held  fraudulent 
under  the  statute  27  Eliz.  c.  4  (/). 


Where  de- 
livenr  im- 
poenble* 


(4.)  Posscfision  consistent  icith  transaction  or  deed. 

The  presumptive  evidence  from  retention  of  possession  of  goods 
and  chattels  after  sale  or  mortgage,  may  be  rebutted  by  evidence 
written,  or,  as  it  seems,  parol  (w),  on  the  part  of  the  vendee  or 
mortgagee,  shewing  the  possession  to  be  consistent  with  the  nature 
of  the  transaction,  or  with  the  deed. 

Thus  if  actual  delivery  be  from  circumstMices  impossible,  lex 
neminem  cogit  ad  tmpossibiliay  as  in  the  case  of  an  assignment  of 
a  ship  at  sea  («),  or  in  a  foreign  port  (o),  or  of  goods  at  sea  (/?), 
or  goods  in  transitu  {q),  when  the  delivery  of  the  muniments  of 
title,  attended  as  to  ships  with  such  formalities  as  the  statute  law 


{d)  Lady  ArundeU  v.  Thippty  10  Ves. 

139. 

(<?)  2  Dav.  Cony.   697,   ed.   3 ;    145, 

ed.  4. 

(/)  Daniel  v.  Ruuelly  19  Ves.  393. 

{ff)  Doe  V.  Ball,  11  M.  &  W.  631. 

(A)  1  Shep.  T.  by  Prest.  67 ;  4  Cru. 
Dig.  29,  ed.  4. 

(i)  Doe  V.  Knight,  6  B.  &  Cr.  671 ; 
Exton  T.  Soott,  6  Sim.  31. 

(/)  Craeknall  ▼.  Janeon,  11  Ch.  D.  1, 0. 


A.  And  see  Ferry -ITerriek  v.  Atltcood,  2 
De  G.  &  J.  21.  And  Wilton  v.  Balfour, 
2  Gamp.  679;  £rp.  Combe,  9  Ves.  117 ; 
Adams  v.  Claxton,  6  ih,  226. 

(»»)  Cole  V.  Dalies,  1  Ld.  Kaym.  724  ; 
Meggott  v.  Mills,  ib.  286. 

(w)  Atkinson  v.  Mating,  2  T.  R.  462. 

(o)  £xp.  Batson,  6  Bro.  C.  C.  362. 

(p)  Brovcn  v.  Beathcote,  1  Atk.  160. 
And  see  1  Yes.  S.  862. 

(q)  Exp,  Flyn,  1  Atk.  186. 
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requires,  will  be  sufficient,  of  whieli  more  hereafter  (r)  ;  and  also 
in  the  case  of  choaes  in  action,  as  bond  debts  in  which  an  assign- 
ment of  the  debt  and  delivery  of  the  bond,  with  notice  to  the 
debtor,  will  be  also  sufficient  («). 

Or  where  actual  delivery  has  been  made  as  nearly  as  may  be, 
as  where  goods  are  bulky  and  are  in  a  warehouse,  and  the  key  of 
the  warehouse  is  delivered  {t). 

Or  where  delivery  is  refused,  notwithstanding  the  agreement  to 
the  contrary  (u). 

So  where  goods  seized  under  an  execution  are  bond  fide  sold,  and 
the  buyer  suffers  the  debtor  to  remain  in  possession,  they  are,  it 
seems,  protected  against  subsequent  executions,  if  the  fact  of  the 
first  execution  is  notorious  in  the  neighbourhood  (x). 

So  where  the  possession  is  consistent  with  the  deed  of  assign-  Possession 
ment  (i/),  as  in  the  case  of  goods  bond  fide  settled  on  marriage,  or  with  deed, 
in  the  cases  presumed  by  Mr.  Powell  (s),  viz.  of  an  assignment  to 
a  creditor  without  his  privity,  or  an  assignment  to  secure  a  future 
contingent  debt,  or  under  apprehension  of  legal  process :  or  where, 
from  the  very  nature  of  the  transaction,  a  delivery  could  not  be 
contemplated.  Thus  (a)  where  a  supercargo  of  a  ship  bound  to 
the  East  Indies,  shipped  goods,  and  made  a  bill  of  sale  of  them 
and  of  their  profits  to  one  Eoyston,  by  way  of  mortgage;  the 
voyage  was  made,  and  the  supercargo  sold  the  goods,  and  bought 
others,  and  made  several  barters  and  exchanges,  and  afterwards 
died  at  sea,  in  a  question  between  the  mortgagee  and  a  judgment 
creditor,  the  L.  C.  held  the  assignment  valid,  for  though  sold  to 
Eoyston,  they  were  intrusted  to  the  supercargo  to  negotiate  and 
sell  them  for  Eoyston's  advantage,  and  the  possession  was  not  for 
the  purpose  of  giving  a  false  credit. 

So  in  the  case  of  land  being  mortgaged  with  a  mill  standing  on  Mortgage  of 
it,  not  affixed  to  the  freehold,  in  which  instance  the  possession  of 
the  mill  by  the  mortgagor,  although  a  mere  chattel,  was  held  to  be 
consistent  with  the  deed  (ft). 


miU. 


(r)  Inf,  p.  639. 

(*}  Eyall  ▼.  iLovolez^  1  Ves.  S.  867. 

(0  Wui  T.  Skip,  ih,  244  ;  Smith  y.  S, 
Stra.  256. 

(«)  1  Vee.  S.  244. 

\x)  Latimer  v.  Batwn,  4  B.  &  Gr.  652 ; 
Jeztph  T.  Ingram,  8  Taunt.  838 ;  and  see 
Leonard  ▼.  Baker,  1  M.  &  S.  251,  and 
t»/.  p.  676  (<f). 

(y)  Cadogan  y.  Kemutt,   Gowp.   432; 


Haaelinton  v.  Gill,  cited  in  2  T.  R.  697. 
And  see  3  B.  &  Ad.  602,  note,  and  the 
cases  there  cited. 

(z)  Pow.  Mtg.  ed.  4,  60,  61. 

(a)  Bueknel  y.  Soytton,  Preo.  CJh.  285. 
And  see  LemprQre  y.  Pauley,  2  T.  B. 
486;  Belcher  Y,  Oldjteld,  6  Bing.  N.  C.  102. 

(b)  Steward  y.  Lombe,  I  Br.  &  B.  606 ; 
4  J.  B.  Moore,  281 ;  Buford  y.  Bishop, 
6  Ross.  364. 


^ 


478 


MORTGAGE  OF  CHATTELS  OR  MOVEABLES.        Chap,  40. 


Condition  to 
be  perf onned 
before 
posaeBsion. 


Effect  of 
olaosefor 
poaseasion 
until  default. 


Possession 
consistent 
with  deed. 


Result  of 
cases. 


It  has  been  also  held  that  if  the  assignment  be  on  a  condition  to 
be  performed  by  the  vendee,  the  vendor's  continuance  in  possession 
does  not  avoid  it,  because  by  the  terms  of  the  conveyance,  the 
vendee  is  not  to  have  possession  until  he  has  performed  the  con- 
dition (c). 

So  where  a  mortgage  of  chattels  contains  a  clause  that  the  mort- 
gagor shall  keep  possession  until  default  in  payment,  or  \mtil 
sequestration,  his  possession  does  not  show  fraud,  and  unless  fraud 
be  proved,  the  mortgagee's  title  will  prevail  against  an  execution 
creditor  (d).     Nor  is  the  mortgagee  bound  to  take  possession  on  the 

first  or  a  subsequent  default  made  in  payment  of  the  debt  or  an 

1 

instalment  of  the  debt  (c). 

The  effect  of  such  a  clause  is  to  operate  as  a  redemise  by  the 
mortgagee,  who  cannot  sue  for  the  chattels  until  default  has  been 
made,  or  the  expiration  of  the  time  for  payment ;  and  the  mortgagor 
may  maintain  an  action  if  his  possession  is  interfered  with  in  the 
interval.  But  the  mortgagor  is  only  entitled  to  the  use  of  the 
chattels ;  if  he  or  his  trustee  in  bankruptcy  sell  them  during  the 
term,  it  will  be  a  disclaimer  of  the  tenancy,  and  the  mortgagee  or 
his  assignees  can  sue  for  the  conversion  (/). 

So  where  the  pledgee  of  a  chattel  gives  the  pledgor  a  licence  to 
use  the  articles  pledged  for  a  limited  time,  and  in  the  pledgee's 
service,  the  pledgee  retains  the  properfj/  as  against  a  subsequent 
\  pledgee  from  A.  {y).  But  in  that  case  the  Court  held  the  possession 
of  the  pledgor,  he  being  in  the  service  of  the  pledgee,  to  be  his  pos- 
session, and  that  in  the  case  of  a  simple  pawn  of  a  personal  chattel 
if  the  creditor  parts  with  the  possession  he  parts  with  his  property 
in  the  pledge. 

The  result  of  all  the  cases  seems  to  be,  that  possession  of  goods 
and  chattels  after  an  assignment  of  them  does  not  of  itself  con- 
stitute fraud  as  against  creditors,  but  is  only  primd,  fade  evidence 
of  it,  capable,  like  any  other  evidence  of  a  similar  kind,  of  being 
rebutted  or  explained. 

Even  when  the  mortgage  does  not  contain  the  clause  for  posses- 


{e)  Mwards  v.  Jfarbeti,  2  T.  R.  696  ; 
MartindaU  v.  Booth,  3  B.  &  Ad.  498 ; 
Reed  v.  Wilmot,  7  Bing.  677,  683  ;  Carr 
T.  BurdiM,  1  0.  M.  &  R.  789. 

(d)  MartindaU  y.  Booth,  tup. ;  Reed  v. 
Wilmot,  sup, ;  Minshall  t.  Lloyd,  2  M. 
&  "W.  460 ;  Bradley  y.  Copley,  I  0.  B. 
686  ;  Gale  v.  Bumell,  7  Q.  B.  860  ;  Tap- 


Jield  y.  EiUfnan,  6  Man.  &  a.  246; 
Alton  y.  Earrieon,  4  Gh.  622. 

{e)  MartindaU  y.  Booth,  tup, ;  Tapfield 
y.  Hillman,  tup, 

(/)  Fenn  y.  BittUttone,  7  Exc.  162  ; 
BrierUy  y.  Kendall,  17  Q-  B.  937. 

(ff)  Reetet  y.  Capper,  6  Bing.  N.  S. 
136  ;  inf,  p.  642. 
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sion  by  the  mortgagor  until  default,  the  mortgage  will  be  supported, 
if  the  possession  is  consistent  with  the  requirements  and  probabilities 
of  the  case  {h)  ;  as  where  it  was  necessary  for  the  mortgagor,  who 
was  an  hotel-keeper,  that  he  should  remain  in  possession  (/). 

The  proviso  for  the  mortgagor  to  retain  possession  until  default, 
is  not  inconsistent  with  a  proviso  for  taking  possession  on  the 
happening  of  a  certain  event  (A*). 

As  to  what  effect  this  proviso  for  possession  of  the  mortgagor  till 
default  has  under  the  order  and  disposition  clause  in  bankruptcy, 
see  (/). 

Where  a  bill  of  sale  of  a  farm  and  stock  contains  an  implied 
licence  to  the  grantor  to  carry  on  the  farm  and  sell  the  stock,  a  sale 
to  a  hon&fide  purchaser  is  binding  on  the  grantee  (m) ;  but  not  if  the 
sale  is  out  of  the  ordinary  way  of  business  («). 

(5.)  Form  of  Deed, 

In  mortgages  by  deed  of  chattels,  an  equity  of  redemption  is 
reserved  in  the  usual  way ;  sometimes  in  the  form  of  a  condition 
avoiding  the  transfer  upon  payment  at  the  appointed  time,  and 
sometimes  in  the  form  of  a  proviso  for  re-assignment. 

A  mortgagee  of  chattels  personal,  which  have  been  insured  by  Insurance 
the  mortgagor  and  been  destroyed  by  fire,  cannot,  on  action  brought  ^fi^*"*** 
to  restrain  the  payment  of  the  insurance  moneys  to  the  mortgagor, 
&c.,  obtain  an  order  for  payment  of  money  into  Court,  without 
serving  the  trustees  in  bankruptcy  of  the  mortgagor  with  notice  (o). 

In  a  case  where  the  wife  was  mortgagee  of  chattels  (under  a  Husband  and 
deed  of  assignment  executed  before  her  marriage),  as  described  in  ^  ^* 
an  inventory  annexed  to  the  deed,  but  without  delivery,  and  it  did 
not  appear  that  default  in  payment  had  been  made  by  the  mort- 
gagor, it  was  held  that  the  husband  might  join  the  wife  with  him 
in  an  action  of  trover  for  the  inventory  ( p). 

{h)  steward  v.  Lomhe,  4  Br.  &  B.  606  ;  («)  Taylor  v.  McKeand^  6  C.  P.  D. 

4  J.  B.  Moore,  281 ;  Cook  y.  Walker^  3  368. 

W.  R.  357  ;  26  L.  T.  51,  V.  C.  Wood.  (o)  Marriage  v.  Moyal  Exchange  Aseur* 

(i)    Cooky,  Walker^tup,  ance  Co.  18  L.  J.  Ch.  216.     JVbte,  the 

{k)  Be  Francis,  10  Ch.  D.  408,  C.  A.  mortgagee  was  also  equitable  mortg^agee 

(/)  Inf,  p.  497.  of   leasehold   premises   on   whioh   the 

(m)  National  Mercantile  Bank  y.  Hamp'  chattels  were. 

eon,  6  Q.  B.  D.  177.  (p)  Ayling  y.  Whicker,  6  A.  &  E.  269. 
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(6.)  Rights  of  mortgagee  to  possemon^  8fc. 

The  mortgagee  may  at  any  time  recover  the  goods,  imless  the 
mortgagor  is  by  the  mortgage  deed  entitled  to  the  possession  nntil 
default,  or  until  notice,  demand,  or  any  other  future  time,  stipulated 
in  it  {q). 

If  the  goods  are  in  the  meanwhile  taken  l3y  a  third  person,  as 
an  execution  creditor,  the  mortgagee  is  then  unable  to  require 
possession  (r). 

But  if  the  assignment  of  the  goods  to  the  mortgagee  is  imme- 
diate upon  trust  to  permit  the  mortgagor  to  remain  in  possession 
till  default,  the  possession  is  in  the  mortgagee,  who  can  recover 
before  default  («),  and  the  right  to  recover  is  not  affected  by  his 
having  rec'eived  a  bill  of  exchange  on  account  of  the  debt,  and 
indorsed  it  over  for  value  {t). 

But  if  the  mortgagor  in  possession  under  the  proviso  until  default 
sells  the  goods,  this  act  determines  his  possession,  and  the  mort- 
gagee can  recover  at  once  against  the  purchaser  {u). 

Where  the  mortgagor  had,  before  the  mortgage,  bailed  the  goods, 
the  mortgagee  can  recover  them  from  the  bailee  {x). 

When  the  right  of  the  mortgagee  to  possession  only  arises  after 
notice  or  demand,  a  reasonable  time  must  be  given ;  half  an  hour 
is  merely  illusory  {y). 

A  demand  on  the  debtor's  wife  was  held  not  to  be  sufficient  (s). 

(q)  Bradley  v.  Copley,  1  C.  B.  685.  (x)  European,  ^e,  Co,  v.  Royal  Mail, 

(r)   Wheeler  v.  Montejiore,  2  Q.  B.  133.  ^e.  Co.  8  Jur.  N.  S.  136,  Q.  B. 

(»)   White  V.  Morris,   11  C.  B.  1016  ;  (y)  Brightey  v.  Norton,  3  B.  &  S.  306; 

16  Jur.  600.  32  L.  J.  Q.  B.  38 ;  9  Jnr.  N.  S.  496 ; 

(0  Bramwell  v.  Eglinttm,  5  B.  &  S.  39.  Tome  v.  WiUon,  4  B.  &  S.  442  ;  ib.  455  ; 

\u)  Loeschnan  v.  Machin,  2  Stark.  N.  11   W.   R.   117 ;   33  L.  J.  Q.   B.  33; 

P.  C.  311 ;  Cooper  v.  Willomatt,  1  C.  B.  Moore  v.  Shelley,  8  App.  C.  285,  P.  C. 

672 ;  Fayney.  Fern,  6  Q.  B.  D.  620.  (z)  Beldiny  v.   Bead,   11   Jur.  N.   S. 

647 ;  34  L.  J.  Exo.  212;  13  W.  R.  867. 


^■^ 
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3.  Expectancies 485 

4.  Future  calk ib. 

(1.)  Future  chattels. 

As  a  general  rule,  an  assignment  will  not  at  late  pass  chattels 
not  in  existence,  or  not  in  the  ownership  of  the  grantor,  or  not 
suflSciently  appropriated  at  the  time  of  the  assignment,  although 
such  an  assignment  may  have  effect  by  a  subsequent  act  of  the 
grantor,  in  furtherance  of  the  original  disposition  (a).  And  ac- 
cordingly, a  bill  of  sale  of  the  furniture  and  effects  in  a  certain 
house  will  only  pass  such  things  as  are  in  the  house  at  the  time  of 
the  grant  (6),  or  ordered  for  the  house  (c),  though  effects  to  be 
subsequently  brought  on  the  premises  are  expressly  included  {d) ; 
but  where  the  assignment  expressly  includes  further  chattels, 
or  there  is  a  covenant  that  all  future  chattels  brought  on  the 
premises  shall  be  included  in  the  security,  the  interest  in  such 
future  chattels  passes  in  equity,  and  attaches  as  soon  as  the  chattels 
are  brought  thereon  (e).  And  the  instrument  might,  it  seems,  be 
so  framed  as  to  give  the  mortgagee  a  power  of  seizing  such  future 
chattels  of  the  grantor,  as  they  should  be  acquired  by  him  and 
brought  upon  the  premises  (/) ;  and  such  future  chattels  will  pass 


(a)  Bac.  Max.  Rule  14 ;  Perk.  Profit, 
Bk.  tit.  Grant,  pi.  66. 

{b)  TapJUld  T.  MiUman,  6  Han.  &  G-. 
246  ;  6  Scott's  N.  S.  967 ;  12  L.  J.  C.  P. 
311 ;  Exp,  Stephemonf  12  Jnr.  6,  Bky. 

{e)  Sladdm  y.  Serjeant,  1  F.  &  F.  322. 

{d)  Lunn  v.  Thomttm,  1  G.  B.  379 ; 
Oale  V.  Bumelly  7  Q.  B.  850;  10  Jur. 
198;  Rogert  v.  Kennay,  11  Jnr.  14; 
Piatt  T.  Bnmage,  24  L.  J.  Ezc.  63. 

C, — VOL,  I. 


{e)  Solroyd  y.  Marthall,  10  H.  L.  101; 
9  Jur.  N.  S.  213 ;  reyersing  2  De  G.  F. 
&  Jo.  696 ;  7  Jur.  N.  S.  319 ;  Congreve 
y.  Evettty  10  Exc.  298  ;  Hope  y.  Haylejf^ 
6  E.  &  B.  830;  Carr  y.  Aeraman,  11 
Ezc.  666 ;  Lomax  y.  Buxton,  6  L.  B.  C. 
P.  107;  Belding  y.  Read,  tup.;  see 
Reeves  v.  Barlow,  12  Q.  B.  D.  436,  G.  A. 

(/)  Per  Tindal,  in  Zunn  y,  TA<>mi<m, 
8up. ;  Tapjield  y.  Millman,  eup, 

I  I 
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"where  there  is  abeady  a  foundation  of  an  interest  in  the  grantor  (g) ; 
Future  fruits,  thus  the  future  fruits  of  an  estate  may  be  granted  by  a  person 
having  an  interest  in  the  land  (//) ;  the  next  year's  wool  of  sheep 
belonging  to  the  grantor  is  capable  of  being  assigned  (i) ;  so  a  bill 
of  sale  by  a  tenant  of  all  his  tenant  right  and  interest  yet  to  come 
has  been  held  to  pass  the  future  crops  (j). 

So  a  mortgage  of  the  produce  of  a  whaling  voyage,  then  in  course 
of  prosecution,  is  valid  (k)  ;  also  of  future  freight  (/). 

Goods  bought  before,  but  received  after,  execution  of  a  bill  of 
sale,  pass,  if  mentioned  in  the  schedules  (w). 

An  incomplete  chattel,  as  a  ship  in  course  of  building,  and  all 
things  prepared  for,  though  not  actually  attached  to,  the  ship,  may 
be  the  subject  of  a  security  (w). 

A  mortgage  or  bill  of  sale  comprising  after-acquired  property, 
and  goods  not  in  existence,  will  confer  even  the  legal  interest,  if  the 
grantor  does  some  act  after  he  has  acquired  the  property,  amount- 
ing to  a  delivery  or  ratification  (o),  especially  since  the  Jud. 
Acts(j»). 

Machinery  substituted  or  added  may  also  be  effectually  included 
in  a  mortgage  (q) ;  and  in  mortgages  of  plantations  in  the  colonies, 
in  which  the  live  and  dead  stock  is  constantly  changing,  it  is 
advisable  to  have  an  entry  made  periodically  in  the  estates  books 
of  the  stock  for  the  time  being  thereon,  which  will  have  the  effect 
of  a  delivery  at  law.  A  security  was  held  to  extend  to  stock  and 
growing  crops  on  a  farm  not  then  occupied  by  the  grantor  (r),  and 
to  goods  on  a  house  afterwards  built  (5). 

After  a  bill  of  sale  of  growing  crops  by  a  tenant,  the  landlord 
and  tenant  agreed  to  a  surrender  of  the  tenancy ;  the  legal  title  in 
the  growing  crops  vested  in  the  landlord,  which  the  grantee  under 
the  bill  of  sale  had  no  equity  to  displace  (f),  and  the  value  of  the 


Substituted 
chattels. 

Colonies, 


Surrender  by 
tenant. 


(p)  Bac.  Max.  Rule  14. 

(A)  Grantham  y.  Ilawley,  Hob.  132. 

(0   Perkins,  PI.  90. 

{JD  Fetch  V.  Tuiin,  16  M.  &  W.  110. 

{k)  Langton  y.  Hortonj  1  Ha.  649 ;  6 
Jut.  910. 

(/)  Letlie  y.  Guthrie,  1  Scott,  C83; 
Douglas  y.  JRussell,  4  Sim.  624  ;  1  Hy.  & 
K.  488.  But  see  Be  Ship  Warre,  8  Pri. 
273 ;  Robinsonr.  Maedonnelly  6  H.  &  S.  228. 

(m)  Sutton  y.  Bath,  1  F.  &  F.  162 ; 
Sladden  y.  Serjeant,  ib,  322. 

(«)  Eeid  y.  Fairbanks,  I  0.  L.  R.  787 ; 
Woods  y.  Russell,  6  B.  &  Aid.  942.    And 


see  Anglo- Egyptian  Bk.  y.  Rennie,  10 
L.  R.  C.  P.  271. 

(0)  Sheph.  T.  by  Prest.  241  ;  Lunn  y. 
Thornton,  1  C.  B.  379 ;  Chidell  y.  GaU- 
worthy,  6  0.  B.  N.  S.  471,  8. 

(p)  Lasarus  r.Andrade,  5  0.  P.  D.  318. 

Ig)  Eolroyd  y.  Marshall,  10  H.  L.  101 ; 
reversing  2  De  G.  F.  &  J.  696 ;  Leatham 
y.  Amor,  47  L.  J.  Q.  B.  681 ;  Lazarus  y. 
Andrade,  sup. 

(r)  Carr  Y,Allatt,  27  L.  J.  Exc.  385. 

(»)  Chidell  y.  Galsworthy,  sup. 

(0  Clements  y.  Matthews,  11  Q.  B.  D. 
808,  0.  A. 
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orops  being  less  than  the  cost  of  reaping  and  the  rent -due  at  the 
time  of  the  surrender,  under  no  view  could  the  bill  of  sale  holder 
claim  anything  (u), 

A  bill  of  sale  of  all  goods  which  should  be  brought  upon  the 
premises  or  should  be  in  any  other  place  in  the  debtor's  possession, 
does  not  include  the  book  debts  (r). 

The  intention  to  include  after-acquired  property  must  be  clear, 
and  wiU  not  be  inferred  from  doubtful  expressions  (a?). 

Where  a  bill  of  sale  includes  future  chattels  brought  on  the  After 
premises,  and  the  mortgagor  becomes  bankrupt  and  is  discharged,  ' 
the  security  does  not  include  chattels  brought  on  the  premises  after 
the  discharge,  for  the  breach  of  the  contract  to  that  effect  might 
have  been  proved  in  the  bankruptcy  (y). 

Whether  the  same  rule  applies  to  a  covenant  in  a  marriage 
settlement  to  settle  future  property,  quwre  (y). 


bankruptcy. 


(2.)  Power  to  seize. 
A  power  to  seize  after-acquired  goods  may  be  inserted  in  the  Licence  irre- 

voo&l)le 

deed,  and  will  operate  by  way  of  licence,  which,  being  for  valuable 
consideration,  is  irrevocable  (s).  A  good  equitable  charge  may 
thus  be  created  upon  the  after-acquired  property,  which  will  be 
preferable  to  execution  creditors  (a). 

A  power  to  seize,  followed  by  actual  seizure,  vests  the  property 
at  law  in  the  grantee  (b).  But  if  the  grantor  becomes  bankrupt 
before  seizure,  and  the  licence  does  not  amount  to  an  equitable 
assignment,  the  title  of  the  assignees  will  prevail  (c). 

The  bfll  of  sale  of  future  chattels  is  generally  made  with  refer-  Reference  to 
ence  to  some  specific  place,  and  where  it  extended  to  chattels  in  a 
house,  or  eketchere^  it  was  held  not  to  be  effectual  (d).    But  the 
opinion  of  Baron  Martin  {d)y  that  specific  performance  could  not 


(«)  Clementa  v.  Matthews^  tup, 

\v)  Browne  v.  Fryer^  46  L.  T.  636, 
C.  A. 

{x)  Tapjield  y.  Eilknm,  6  M.  &  Or. 
245. 

iy)  Collyer  y.  laaaet,  19  Ch.  D.  342, 
0.  A.;  overruling  W.  N.  1881—97, 
V.  0.  HaU. 

(e)  Lunn  y.  Thomion,  I  G.  B.  385  ;  10 
Jut,  198.  Bat  see  Carr  y.  Aeramaftf  11 
£xc.  566. 

(a)  Langton  y.  Horiim,  sup. ;  Hohroyd 


y.  ManhaUj  sup. 

{h)  Congreve  y.  Evetts,  10  Exo.  298 ; 
Hope  y.  EayUy^  5  E.  &  B.  830. 

{e)  Carr  y.  Aeraman,  tup, 

\d)  BeldingY,  Bead,  11  Jur.  N.  S.  547; 
84  L.  J.  Exc.  212 ;  13  W.  R.  867,  and  6 
N.  B.  301 ;  see  Lazarue  y.  Andrade,  5 
G.  P.  D.  320,  and  Zeatham  y.  AmoTf 
aup,;  Clementa  y.  Matthews,  11  Q.  B.  D. 
808,  812;  Beeves  y.  Barlow,  12  ib, 
437;  Be  D'Epimuil,  20  Ch.  D.  768, 
Fry,  J. 
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be  maintained  as  to  such  future  diattels,  is  at  variance  with  the 
equitable  doctrine  upon  coYenants  to  settle  futuie-acquired  pro- 
perty {e). 

The  power  to  seize  future  property  will  not  make  a  security 
fraudulent,  and  an  act  of  bankruptcy  (/)• 

A  power  or  licence  to  seize  future  chattels  may  be  so  framed  as 
to  operate  in  equity  as  a  present  assignment  thereof ,  if  it  is  plain 
from  the  context  of  the  instrument  that  such  was  the  intention ; 
otherwise  it  wiLl  have  no  operation  until  seizure  (g). 

If  there  is  a  mere  licence  to  seize,  and  no  interest  in,  the  future 
chattels,  the  licence  cannot  be  exercised  to  the  prejudice  of  any 
person  who  has  obtained  an  interest  in  the  chattels  in  the  interval 
before  seizure  (A) ;  but  if  such  licence  is  bond  fide  exercised  after, 
but  without  notice  of,  an  act  of  bankruptcy  and  before  adjudica- 
tion, the  seizure  is  a  protected  transaction  under  the  bankrupt 
law  (i). 

Where  the  debt,  to  secure  which  the  power  of  sale  was  given,  is 
discharged  by  a  liquidation  under  the  Bankruptcy  Act,  the  power 
to  seize  future  chattels  is  gone  also  (A-). 

So  a  debtor  may  assign  future  accruing  payments  to  be  made  to 
him  under  an  engagement  with  a  third  person  (/).  But  a  mort- 
gage of  the  future  gross  receipts  of  a  business  is  not  good  against 
the  title  of  the  trustee  in  bankruptcy  by  relation  (m). 

In  Bryans  v.  Nix  (n),  where  there  was  an  agreement  between  a 
factor  and  his  principal,  that  in  consideration  of  the  former  accept- 
ing a  certain  bill  drawn  on  him  by  the  principal,  the  boat  masters 
of  two  boats  belonging  to  the  principal  should  hold  the  cargoes  for 
the  factor  as  his  security,  which  was  assented  to  by  the  boat 
masters,  and  their  receipts  transmitted  by  the  principal  to  the 
factor,  who  duly  accepted  the  bills ;  it  turned  out  that,  at  the  time 
of  the  receipt  given  by  the  boat  masters,  one  of  the  boats  was  not 
loaded,  though  the  principal  had  the  cargo  ready ;  and  before  the 
shipment  on  board  that  boat  was  completed,  the  principal  entered 


{e)  Zems  v.  Madoeks,  8  Yes.  160 ;  17 
t^.  48 ;  Sardey  t.  Green,  12  Beay.  182, 
and  Holroyd  v.  Karehally  10  H.  L.  101. 

(/)  Mutton  V.  Oruttwelly  1  E.  &  B.  16. 

{jSi)  Brown  y.  Bateman^  2  L.  R.  C.  P. 
272  ;  Reeve  v.  Whitmorej  11  W.  R.  334  ; 
9  Jur.  N.  S.  243,  V.  C.  Kindersley; 
affirmed  4  De  G.  Jo.  &  Sm.  1 ;  3  K.  R. 
16  ;  12  W.  R.  113  ;  9  Jur.  N.  S.  1214  ; 
Carr  y.  AlUitt^  27  L.  J.  Exc.   385 ;  6 


N.  R.  301. 

(A)  Re  Waugh,  4  Ch.  D.  627. 

(0  lb.  See  eup.  pp.  130,  437;  Exp^ 
Newitt,  16  Ch.  D.  622,  C.  A. 

(k)  Thompson  y.  Cohen,  7  L.  R.  Q.  B. 
627  ;  Cole  v.  Kemot,  ib.  634. 

(0   Pooley  y.  Goodwin,  4  A.  &  E.  94. 

(m)  Exp,  Nlcholls,  22  Ch.  D.  782, 
C.  A. 

(«)  4  M.  &  W.  776. 
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into  a  fresli  engagement  with  another  creditor  respecting  the  cargo 
of  that  boat,  and  a  new  receipt  was  given  to  such  creditor  of  the 
cargo  then  on  board  when  it  was  fully  shipped :  it  was  held  that 
there  was  no  appropriation  of  that  cargo  to  the  factor ,  though  the 
master  might  have  insisted  on  the  principal  putting  on  board  cargo 
to  the  amount  of  the  first  bill  of  lading  on  account  of  the  factor. 

If  the  intention  of  the  parties  to  pasg  the  property  in  certain  Deposit  of 
ascertained  chattels,  whether  absolutely  or  specially,  is  established, 
and  they  are  placed  in  the  hands  of  a  depositary,  on  account  of  the 
person  who  is  to  have  that  property,  and  the  depositary  assents, 
the  appropriation  is  valid,  and  it  matters  not  by  what  documents 
this  is  effected,  as  in  the  last-mentioned  case,  with  respect  to  the 
boat  that  was  loaded,  supposing  the  boat  masters'  receipts  were 
equivalent  to  a  bill  of  lading. 

An  agreement  to  mortgage  chattels  to  be  bought  is  valid  (o). 

A  mortgage  of  all  present  or  future  personalty  was  held  invalid 
as  to  the  future  property  (;?).  This  was  founded  on  Beldingy, 
Read{q). 

(3.)  Mortgage  of  expectancies. 

Although  a  voluntaiy  assignment  of  mere  expectancies  is  invalid, 
yet  such  an  assignment,  if  for  valuable  consideration,  is  good,  as 
where  a  debtor  assigns  to  his  creditor  for  valuable  consideration, 
and  as  a  security,  all  the  legacies  and  other  benefits  which  he 
expects  to  derive  from  his  friends  (r). 

So  a  covenant  to  charge  any  property  which  the  debtor  may 
become  possessed  of  at  his  sister's  death,  is  binding,  notwithstanding 
his  bankruptcy  («). 

»  (4.)  Future  calls. 
For  mortgage  by  companies  of  future  calls,  see  {t). 

(o)  Kerakoo9$  v.  Brooks,  14  Ho.  P.  C.  Wins.  181 ;  Hobaon  v.  Trevor,  ib.  191 ; 

452.  Wethered  v.  W.  2  Sim.  183 ;  Hartcood  y. 

(p)  Be  Count  tP^ineul,  20  Gh.  B.  758,  Tooke,  ib.  192  ;  Myde  y.  White,  5  ib,  524 ; 

Try,  J.  Zyde  y.  Mynn,  4  ib.  505 ;  1  My.  &  E. 

(q)  11  Jur.  N.  S.  547;  but  see  sup.  683;  Cook  y.  Field,   15  Q.  B.  460;  14 

p.  433  (t),  and  p.  434  (r).  Jur.  951. 

(r)  Bennett  y.  Cooper,  9  Beay.  252  ;  15  {»)  Lyde  y.  Mynn^  sup. 

L.  J.  Ch.  315 ;  Beekley  r.  Newland,  2  P.  {t)  Sup.  p.  394. 
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CHAPTER  XLII. 

MORTGAGE  OF  FIXTURES. 

Sect.  Page. 

1.  Meaning  of  term  ^^  fixtures  '* 486 

2.  What  are  fixtures  and  icJuit  moveables    .         .         .     .  487 

3.  What  description  is  sufficient 489 

4.  Fixtures  pass  though  not  named 490 

5.  JPixtures  subsequently  annexed ib. 

6.  Foreclosure  or  sale 492 

(1.)  Meaning  of  the  term  ^^  fixtures.^^ 

The  tenn  ^^  fixtures  "  is  used  sometiineB  in  a  sense  so  large  as  to 
include  objects  inseparably  annexed  to  the  soil,  and  which  have, 
therefore,  become  mere  adjuncts  to  the  freehold ;  in  this  sense,  the 
ordinaiy  division  of  fixtures  into  landlord's  and  tenant's  fixtures 
is  made. 
Bemoreabla  The  term  "  fixtures  "  has  also  acquired  the  peculiar  meaning  of 
personal  chattels,  which  haye  been  annexed  to  the  freehold,  but 
which  are  removeable  at  the  will  of  the  person  who  has  annexed 
them  (a),  and  against  the  will  of  the  owner  of  the  freehold.  It  is 
in  this  latter  sense  that  the  term  is  used  in  this  chapter  (h). 
As  between  Fixtures  attached  to  the  land,  or  to  the  building  which  stands 
enter.  *  upon  it,  by  the  freeholder,  pass  to  the  heir,  and  not  to  the  exe- 
cutor (c),  whether  the  owner  acquired  the  land  or  building  by 
descent  or  purchase,  and  whether  he  annexed  them  for  a  permanent 
purpose  or  for  the  better  enjoyment  of  the  land,  or  whether  they 
are  trade  fixtures,  or  the  fittings  up  of  collieries,  or  the  like,  or 
not  (c).    If  the  corpus  of  machinery  belongs  to  the  heir,  all  that 

(a)  Eallen  v.  Runde^r^  1  G.  M.  &  R.          (e)  Fuher  v.  Dixon^  12  CI.  &  F.  312 ; 
276.  Mather  v.  Fraser,  2  K.  &  J.  649  ;  2  Jur. 

(b)  2  Dav.  Cony.  694,  ed.  3 ;    142,      N.  S.  900. 
ed.  4. 
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belongs  to  such  machinery,  whether  capable  of  being  detached  or 
not,  passes  to  him  (d). 

When  chattels  are  fixed  to  the  freehold  by  a  tenant,  they  become  Fixtures  by 
part  of  it,  subject  to  the  tenant's  right  to  separate  them  during 
the  term,  and  thus  reconvert  them  into  goods  and  chattels  (e).   And 
although  annexed,  they  may  be  treated  for  some  purposes  as  chattels ; 
for  instance,  in  the  execution  of  afi.fa.  against  the  tenant  (/). 

But  fixtures  attached  to  the  freehold  of  the  debtor  are  not  sub-  Execution, 
ject  to  execution  (g). 

If  the  fixtures  and  machinery  axe  slightly  attached,  it  has  been  Dlstrees. 
held  that  they  are  distrainable  for  rent  (h) ;  but  as  a  general  rule, 
fixtures  are  not  distrainable  for  rent  {i), 

(2.)   What  are  fixtures  and  what  moveables. 

As  to  what  fixtures  are  removable,  and  the  extent  and  qualifica- 
tions of  the  right  of  removal  generally,  see  Amos  &  Ferard  on 
Fixtures,  2nd  edit.  1847,  p.  224  et  seq. 

It  is  often  difficult  to  determine  what  are  fixtures  and  what  are 
moveables  (k). 

The  following  are  fixtures : — 

Whatever  is  of  itself  sunk,  or  is  built  into  any  fabric  which  is 
sunk  into,  the  ground,  or  is  fixed  by  cement,  screws,  solder,  or 
other  permanent  fastening  to  any  such  fabric,  or  to  any  part  of  the 
building  itself,  either  above  or  below,  and  although  it  may  be 
removed  without  injury  to  the  building  (/) ;  such  as  steam  engines, 
steam  hammers  with  anvil,  though  loose  (m),  boiler  (n),  furnace  (o), 
cutters  {o)f  coke  oven,  still,  malt-mill,  sleepers  and  rails  of  rail- 
ways (p),  tramway  and  steam  crane  {q)y  silk  spinning  machines 


(d)  Fisher  t.  Dixortf  sup, 

{e)  Zee  y.  Itisdony  7  Taunt.  189. 

(/)  Poole's  Case,  1  Salk.  368. 

iff)  Winn  Y.  Ingleby,  6  B.  &  Aid.  625. 

(A)  SellaweU  y.  £as(tPOod,  6  Exc.  296. 

(t)  Gilb.  Dlstr.  o.  1,  s.  ii.  p.  42 ;  Darbif 
y.  Morris,  1  G.  &  D.  234 ;  5  Jur.  988 ; 
DaUon  y.  Whittem,  3  Q.  B.  961 ;  6  Jur. 
1063. 

{k)  WiUskear  y.  Cottrellj  1  E.  &  B. 
674 ;  WUde  y.  Wnters,  16  0.  B.  637 ; 
Exp.  Cotton,  2  M.  D.  &  D.  729  ;  Hutehin- 
son  y.  Kay,  23  Beay.  413 ;  3  Jur.  N.  S. 
652. 

(/)  Fish.  Mtg.  30,  ed.  3 ;  22,  ed.  4. 


(m)  Metropolitan  Counties  Soe.Y.  Broum, 
26  Beay.  454;  5  Jur.  K.  S.  378; 
Waltnsleyy,  Milne,  7  C.  B.  N.  S.  115; 
6  Jur.  N.  S.  126 ;  8  W.  R.  138 ;  JSiy. 
Astbttry,  4  Ch.  630 ;  Coombs  y.  Beaumont, 
5  B.  &  Ad.  72 ;  2  N.  &  H.  235;  Thomp- 
son  y.  Pettit,  10  Q.  B.  101. 

(n)  Jb. ;  Hubbard  y.  Bagshato,  4  Sim. 
326. 

(0]  MetropoliUxn  Counties  Soe,  y.  Brown, 
sup, 

{p)  Ihsmer  y.  Cameron,  5  L.  B.  Q.  B. 
806. 

{q)  Exp.  Moored  Co.  14  Gh.  D.  379, 
G.  J.  Bacon. 
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resting  by  tlieir  own  weight  only  on  the  gronnd,  but  attached  by 
moveable  bolts  to  iron  rods  fixed  to  mill-beams  overhead  (r) ; 
retoitSy  parifiers,  and  boilers  in  gaswoiks  («> ;  machinery,  attadied 
in  a  qnasi  permanent  manner  {() ;  piles  before  a  wharf  in  the  river 
Thames  {u^ ;  a  wind-mill  (r^ ;  cornices  and  poles  (jt)  ;  pig^  glasses 
in  frames  [x\.  The  intention  of  attaching  creates  another  exception, 
Quicquid  plantatur  solo^  solo  cedit  (r).  Moveable  parts  of  fixed 
machinery  are  incidents  to  the  freehold,  e,g.^  locks  and  keys  of  a 
honse,  millstones  (y\  anvil  nsed  with  fixed  steam  hammer  (s),  and 
a  chronometer  as  part  of  the  tackle  of  a  ship  (a). 

The  intention  of  the  parties  to  a  mortgage  should  dedde ;  what- 
ever was  substantially  part  of  the  house,  so  that  it  could  not  be 
taken  away  vrithout  depriving  the  house  of  what  was  intended  to 
be  used  with  the  building,  should  be  considered  as  fixtures  {x). 


The  following  are  moveables : — 

Carpets  attached  with  nails  (6) ;  looms,  unless  fastened  by 
nails  (c) ;  machinery  for  working  looms  pass  with  the  looms,  though 
not  specified  in  the  schedule  {d) ;  weighing  machines  deposited  in 
holes  and  lined  with  brick  (e) ;  iron  plates  (/) ;  hydraulic  press  not 
necessary  for  factory  (g) ;  mules  used  for  spinning  cotton,  though 
fixed  by  screws  {h).  And  articles  are  moveables  although  partly 
embedded  in  the  soil,  when  they  have  not  been  so  placed  in  order 
to  fix  them ;  as  plates,  sleepers,  or  trams,  which  have  accidentally 
penetrated  the  groimd  (t) ;  chattds  resting  on  the  ground  with 


(r)  SaU^  y.  Sammerfley,  8  Be  G.  F. 

6  Jo.  587  ;  7  Jar.  N.  8.  765. 

(»)  Beff.  V.  Inh,  Parish  of  Zee,  1  L.  R. 
Q.  B.  241. 

(t)  Lonff bottom  y.  Berry ,  6  ib.  123. 

{u)  Laneatter  y.  Eve,  5  C.  B.  N.  S. 
717  ;  5  Jur.  N.  S.  683 ;  Martin  y.  Boe, 

7  E.  &  B.  248 ;  6  W.  R.  263. 

(r)  Steward  y.  Lombe,  1  Br.  &  B.  506 ; 
4  J.  B.  Moore,  281. 

{x)  Smith  v.  Madure,  32  W.  R.  459, 
Pearson,  J. 

(y)  Flaee  y.  Fa^ffy  4  Man.  &  R.  277 ; 
Mather  y.  Fraser,  2  K.  &  J.  659  ;  2  Jur. 
N.  8.  900 ;  Fisher  v.  Dixon,  12  CI.  &F. 
312 ;  Cort  y.  Sa^ar,  3  H.  &  N.  370 ;  27 
L.  J.  Exo.  378;  Fxp.  Astbury,  4  Ch. 
630. 

{z)  Metropolitan  Counties  Soe,  y.  Srotcn, 


26  Beay.  454. 

(a)  Langton  y.  Morton,  1  Ha.  549 ;  6 
Jar.  910. 

{b)  Mellawettr.  Eastwood,  6  Exoh.  295. 

(r)  ^M^ifiMN  y.  Eay,  23  Beay.  413 ; 
Boyd  y.  Shwrroek,  5  £q.  72 ;  BoOand  y. 
Hodgson,  7  L.  R,  C.  P.  328;  Cort  v. 
Sagar,  sup. 

(d)  Cort  y.  Sagar,  tup, 

(e)  Exp,  Astbury,  sup, 

(/)  Metropolitan  Counties  Soe.  y.  Broum, 
sup.    And  see  Exp.  Astbury,  sup. 

(y)  Farsons  y.  Mind,  14  W.  R.  860, 
Q.  B. 

(A)  HellaweU  y.  Eastwood,  sup.  Bat 
see  Zongbottom  y.  Berry,  5  L.  R.  Q.  B. 
137,  138. 

(0  Bates  y.  Duke  of  Beaufort,  8  Jar. 
N.  S.  270 ,  reveming  10  W.  R.  149. 
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their  own  weight  only  (k) ;  hangings  and  valances  apart  from 
eomioes  (/),  and  mantel  boards  not  fixed  (/). 

A  distinction  has  been  made  when  fixtures  have  been  attached  to 
the  soil  merely  for  convenient  use  {m). 

Machinery  attached  to  a  mill  would  not  include  tools  or  move- 
able implements,  though  used  in  the  business ;  nor  pictures  attached 
to  the  walls  by  metallic  bolts  (n). 


(3.)   What  description  is  sufficient, 

A  mortgage  of  a  mill,  with  engines  and  certain  specified 
machinery,  and  all  other  machinery  "now  or  hereafter  to  be  "  on 
the  lands,  includes  all  machinery,  although  not  ejusdem  generis  with 
the  particulars  specified  (o). 

Where  a  mortgage  of  chattels  refers  to  an  inventory  for  more 
particular  enumeration,  the  inventory  is  no  part  of  the  deed,  and 
stock  in  trade  included  in  the  inventory,  but  not  mentioned  in  the 
deed,  will  not  pass  by  it  (p). 

"  Belonging  to  "  means  necessarily  and  essentially  forming  part 
of  the  mill,  to  whatever  purpose  the  mill  may  be  applied  (q). 

Where  some  fixtures  were  described  as  passing,  others  not  men- 
tioned were  held  not  to  pass  (r). 

It  will  be  advisable,  therefore,  in  framing  mortgages  of  property 
and  fixtures,  to  specify  in  the  deed,  or  in  a  schedule  to  it,  the 
machinery  intended  to  be  comprised,  so  that  no  doubt  can  be 
raised,  and  especially  to  avoid  that  kind  of  imperfect  specification 
which  leads  to  the  inference  that  what  is  not  expressly  included  is 
intentionally  excluded  («). 

Trade  fixtures  passed  under  the  word  "  appurtenances  "  {t). 

As  to  what  will  pass  in  a  mortgage  of  premises  "  with  the  fixed 
machinery  and  other  matters  and  things  erected  and  standing 
thereon,"  see  Trappes  v.  Harter  (m). 


{k)  Mather  v.  JVowr,  tup,;  Exp,  New^ 
heryy  10  L.  T.  N.  S.  661,  Goulb. ;  Bate» 
T.  Ihdce  ofBeauforty  tup, 

{I)   Smith  y.  Maelure,  tup, 

(m)  Sellawell  y.  Eatttoood^  tup,;  Elliott 
y.  JBithcpy  10  Exo.  496,  508.  Bat  see 
Exp.  Barclay,  5  De  G.  H.  &  G.  413. 

(n)  Saley  y.  EammtriUy,  3  De  G.  F. 
k  Jo.  692  ;  7  Jur.  N.  S.  765 ;  30  L.  J. 
Ch.  N.  S.  765. 

(o)  B. ;  Exp,  ActoHf  4  L,  T.  N.  S.  261, 


Bky.  See  JTiltau  y.  Whateley,  7  Jnr. 
N.  S.  908,  V.  C.  Wood. 

{p)  Exp,  Jardine,  10  Ch.  322. 

(q)  Sutehinton  y.  Kay,  tup. 

(r)  Mare  y.  Sarton,  5  B.  &  Ad.  715. 
Bat  see  Mather  y.  Erater,  tup, 

(a)  2  Day.  Cony.  729,  730,  ed.  3  ;  185, 
186,  ed.  4. 

(0  Exp.  Bentley,  2  M.  D.  &  D.  591  ; 
6  Jot.  719. 

(»)  2  C.  &  M.  153. 
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(4.)  Fixtures  pasSy  though  not  named. 

Fixtures  annexed  to  the  'freehold  will  pass  to  the  mortgagee 
without  being  named,  unless  excluded  expressly,  or  by  inf erenoe, 
as  from  the  mention  of  those  in  a  part  only  of  the  premises  {x) ; 
and  that  although  slightly  fixed,  and  for  mere  eonyenience  {y). 

There  is  no  difference  in  this  respect  between  a  mortgage  in  fee 
and  a  mortgage  of  leaseholds  (2),  or  whether  the  security  be  a 
memorandum  of  deposit  of  title  deeds  of  freeholds  (a),  or  an 
equitable  mortgage  (6),  or  a  deposit  of  a  lease  {c)^  and  whether  the 
fixtures  are  trade  fixtures  or  not  ((/),  or  tenant's  fixtures  {e) ;  and 
the  mortgage  was  held  to  attach  to  the  produce  of  the  fixtures  after 
the  lease  had  expired  (/) ;  and  the  mortgagee  of  a  lessee  has  aright 
to  sever  the  mortgaged  fixtures  (^),  notwithstanding  the  surrender 
of  the  term  (A). 

A  distinction  has  been  drawn  between  the  deposit  of  a  lease  and 
that  of  an  assignment  of  a  lease  and  fixtures :  it  has  been  held  that 
in  the  latter  case,  no  property  passed  at  law  or  in  equity  in  the 
fixtures  {%). 

(5.)  Fixtures  subsequently  annexed^  8fc, 

Chattels  or  fixtures  attached  to  the  premises  subsequently  to 
the  mortgage  are  included  in  the  mortgage,  whether  it  be  in 


{x)  Hare  v.  Eorton^  5  B.  &  Ad.  715 
Longataff  v.   Meagoty  2  A.  &  E.  167 
Hitekman  v.  Walton,  4  M.  &  W.  416 
Waterfall  v.  Fenistone,  3  Jur.  N.  S.  18 
6  E.  &  B.  876  ;  Mather  v.  Fraser,  2  K.  & 
J.  636 ;  2  Jur.  N.  S.  900 ;  Holland  v. 
Sodffson,  7  L.  R.  G.  P.  328.    And  seo 
Cokgrave  v.  Dio8  Santos,  2  B.  &  Cr.  77. 

(y)  lb. ;  and  Exp.  Barclay,  6  De  G. 
M.  &  G.  413;  1  Jur.  N.  S.  1146.  Not 
agreeing  with  the  dicta  in  Trappet  t. 
Barter,  2  Or.  &  M.  177,  and  Eellatcell  v. 
Eastwood,  6  Exc.  313. 

{z)  Meux  V.  Jacobs,  7  L.  R.  H.  L.  481 ; 
Mather  v.  Eraser,  sup.;  Zongstaf  v. 
Meagoe,  sup. 

(a)  Exp.  Friee,  2  M.  D.  &  De  G.  618 ; 
Exp.  Tagart,  De  G.  631 ;  Longhottom  v. 
Berry,  6  L.  R.  Q.  B.  123 ;  Exp.  Seath- 
coat,  Fonb.  Bk.  R.  42. 

(b)  Exp.  Edwards,  ib.  208;  Exp. 
Meatheoat,  sup. ;  Tebb  v.  Kodge,  6  L.  R. 
C.  P.  73 ;  Exp.  Cowell,  12  Jur.  411 ;  17 
L.  J.  Bky.  N.  S.  16 ;  Williams  v.  Evans, 


23  Beav.  239. 

{e)  Meux  y.  Jacobs,  sup. ;  Exp.  Broad' 
wood,  1  K.  D.  &  D.  631 ;  Exp.  King,  ib. 
119  ;    Williams  y.  Evans,  sup. 

{d)  Zongbottom  v.  Berry,  sup.;  Exp. 
Barclay,  sup.;  Mather  v.  Eraser,  sup.; 
Walmsley  v.  Milne,  7  C.  B.  N.  8.  116 ; 
6  Jur.  N.  S.  126;  8  W.  R.  138;  Re 
Head,  12  ib.  216. 

{e)  Exp.  Loyd,  3  B.  &  C.  765 ;  Exp. 
Bentley,  2  H.  B.  &  D.  691 ;  Exp.  Broad- 
wood,  sup. ;  Exp.  King,  sup. ;  Exp. 
Tagart,  sup. ;  Exp.  Cowell,  sup. ;  Exp. 
Chuck,  13  Jur.  631,  Bky. ;  Williams  v. 
Evans,  sup.;  Fearenside  v.  J)erham,  13 
L.  J.  Gh.  364;  London  Discount  Co.  t. 
Drake,  6  C.  B.  N.  S.  798. 

(/)  Fearenside  y.  Derham,  sup. 

(g)  Co.  litt.  878  b. 

(A)  London  and  Westminster  Loan  and 
Discount  Co.  y.  Drake,  6  Jur.  N.  S.  1407. 

(»)  Be  Trethowan,  6  Oh.  D.  669,  566, 
667,  y.  C.  Bacon  (compromised),  and 
qui»re. 
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fee  {k)j  or  of  leaseholds  (/),  and  whether  by  deed  or  mere  deposit 
of  title  deeds  (/),  or  in  an  equitable  mortgage  (m) ;  and  whether  of 
freeholds  (k)  or  leaseholds  (n),  and  whether  tenant's  fixtures  or 
not  (o) ;  and  where  the  fixtures  are  put  up  by  the  mortgagor  and 
his  partner  {p) ;  and  although  the  mortgagor  is  tenant  to  the 
mortgagee  under  an  attornment  clause  (q). 

A  bill  of  sale  or  mortgage  of  fixtures,  which  did  not  include  any  Before  Bili« 
interest  in  the  land,  made  before  the  Bills  of  Sale  Act,  conferred  a 
title  against  assignees  in  bankruptcy  (r). 

Though  the  mortgagee  takes  possession  of  the  premises  forcibly, 
and  therefore  illegally,  trover  for  the  fixtures  will  not  lie  («). 

A  memorandum  under  the  hand  of  A.,  that  he  had  deposited  a 
lease  of  a  house  with,  and  had  assigned  the  fixtures  therein  to, 
B.,  as  a  security  for  a  sum  paid  on  his  behalf,  with  a  power  for  B. 
to  enter  upon  the  premises  and  sell  the  fixtures,  has  been  held  to 
operate  as  an  absolute  assignment  of  the  fixtures  by  way  of  mort- 
gage (t).  And  if  the  trustees  in  bankruptcy  of  a  mortgagor  who 
has  mortgaged  the  lease  of  a  house  and  the  fixtures,  sell  the  fixtures 
separately,  they  will  be  answerable  for  the  sum  which  the  fixtures 
would  have  fetched  if  sold  with  the  house  (t). 

Under  a  power  of  sale  in  a  mortgage,  either  together  or  in 
parcels,  fixtures  cannot  be  sold  separately  (w). 


(*)  CuUtcick  V.  Swindell,  3  Eq.  249, 
M.  R. ;  Clinie  v.  JTood,  3  L.  R.  Exc. 
257;  4  a.  328;  Meux  v.  Jacobs,  sup.; 
WalmsUy  v.  Milne,  sup. ;  which  are  not 
consistent  with  Htllawell  y.  Eastwood, 
sup. ;  and  Waterfall  v.  Fenistone,  sup. 

{/)  Meux  V.  Jacobs,  sup. ;  Elliott  v. 
Bishop,  10  Exc.  496  ;  1  Jur.  N.  S.  962. 

{m)  Exp.  Cotton,  2  M.  D.  &  D.  725 ; 
Exp.  Eeynal,  ib.  443  ;  Exp.  Price,  sup. 

(w)  Meux  V.  Jacobs,  sup. 

(o)  Exp.  Eeynal,  sup.;  McCluney  v. 
Zetnon,  Hayes,  154  ;  Aekroyd  v.  Mitchell, 
3  L.  T.  N.  S.  236,  V.  0.  Wood. 


{p)  Exp.  Cotton,  sup.;  Exp.  Scarth,  1 
M.  D.  k  D.  240 ;  Cullwiek  v.  Swindell, 
sup. 

{q)  Exp.  Punnett,  16  Ch.  D.  226,  C.  A. 

(r)  Exp.  Spicer,  2  Deao.  335 ;  Whit' 
more  y.  Simpson,  23  Beav.  313.  Bat  see 
Exp.  Sykes,  18  L.  J.  Bky.  16 ;  13  Jur. 
486. 

(*)  LongstaffY.  Meagoe,sup.;  Marshall 
Y.  Lloyd,  2  M.  &  W.  450. 

{t)  Thompson  v.  Pettitt,  10  Q.  B.  101 ; 
16  L.  J.  Q.  B.  162. 

(u)  Exp.  Barclay,  9  Ch.  576,  explained 
Exp.  Brown,  9  Ch.  D.  390,  C.  A. 


\ 
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(6.)  Foreclosure  or  sale, 

A  mortgagee  of  chattels  personal  may  either  foreclose,  or  have  a 
decree  for  sale  {x).    And  that,  too,  though  the  mortgage  inclade 
real  estate  (y). 
Injunction  r.       A  mortgagee,  whether  his  security  be  in  fee  or  for  a  term,  may 
restrain  the  removal  of  valuable  fixtures  (z). 

Where  a  mortgagor-lessee  becomes  bankrupt  and  his  trustee 
removes  the  fixtures,  the  mortgagee  may  sue  the  trustee  for  such 
removal,  notwithstanding  a  covenant  by  the  lessee  to  deliver  up  at 
the  expiration  of  the  term  all  fixtures  belonging  or  to  belong  to  the 
premises  {a), 

{x)  Kemp  V.  WesthrooJe,  Belt.  Supp.  to  («)  Aekroyd  v.  MitcheU,  3  L.  T.  N.  S. 

Vee.  S.   HI ;  Dyson  v.  Jforrw,  1  Ha.  236,  V.  C.  "Wood. 
422 ;  8lad$  ▼.  Eigg,  3  ib.  35.  (a)  HiUhman  y.   WuUon,  4  M.  &  W. 

(y)  Dyton  v.  Morris^  tup,  409. 
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(1.)  B.  A.  1883,  s.  44. 

The  law  of  reputed  ownership  has  oonsiderable  effect  upon  mort- 
gages by  debtors. 

Prior  to  B.  A.  1869,  the  doctrine  of  reputed  ownership  applied 
to  all  bankrupts,  and  to  all  choses  in  action. 

The  law  was  bj  that  Act  confined  to  traders,  and,  so  far  as 
relates  to  things  in  action,  to  trade  debts. 

By  B.  A.  1883,  s.  44  (iii),  it  is  enacted  that  all  goods  and  B.  A.  1883, 
chattels,  being  at  the  commencement  of  the  bankruptcy  in  the  posses- 
sion, order,  or  disposition  of  the  bankrupt,  in  his  trade  or  business^ 
by  the  consent  and  permission  of  the  true  owner,  under  such  circum" 

stances  that  he  is  the  reputed  owner  thereof,  provided  that  things  in       / 

A 
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ChoseBin 
action  ex- 
cepted. 


Commence- 
ment of  the 
bankruptcj, 
Beet.  6  (c). 


action,  other  than  debts  due  or  growing  due  to  him  in  the  oourse  of 
his  trade  or  business,  shall  not  be  deemed  goods  and  chattels  within 
the  meaning  of  this  section. 

"  Business  *'  is  a  wider  term  than  "  trade  "  (a). 

The  commencement  of  the  bankruptcy  is  thus  defined  by  the  Act. 

Under  the  B.  A.  1883,  no  person  can  be  adjudged  a  bankrupt 
on  any  act  of  bankruptcy  committed  more  than  three  months  before 
the  presentation  of  the  petition  for  adjudication  (6).  And  the 
bankruptcy  of  a  debtor,  whether  the  same  takes  place  on  the 
debtor's  own  petition  or  upon  that  of  a  creditor  or  creditors,  is  to  be 
deemed  to  have  relation  back  to,  and  to  commence  at  the  time  of, 
the  act  of  bankruptcy  being  committed  on  which  a  receiving  order 
is  made  against  him  ;  or,  if  the  bankrupt  is  proved  to  have  com- 
mitted more  acts  of  bankruptcy  than  one,  to  have  relation  back  to, 
and  to  commence  at  the  time  of,  the  first  of  the  acts  of  bankruptcy 
proved  to  have  been  committed  by  the  bankrupt  within  three 
months  next  preceding  the  date  of  the  presentation  of  the  bank- 
ruptcy petition ;  but  no  bankruptcy  petition,  receiving  order,  or 
adjudication  shall  be  rendered  invalid  by  reason  of  any  act  of 
bankruptcy  anterior  to  the  debt  of  the  petitioning  creditor  (<'). 


(2.)  Decisions -on  old  statutes  applicabk. 

Under  former  bankrupt  laws,  now  repealed,  questions  arose  on 
the  construction  of  the  order  and  disposition,  or  reputed  ownership, 
clauses  therein,  which  are  decided  in  the  same  way  under  the 
present  enactment. 
Goods  of  Thus  it  was  questioned  whether  the  act  21  Jac.  I.  c.  19  was 

^^^^'  not  confined  to  goods  originally  the  bankrupt's  (rf).  But  it  was 
determined  {e)  that  the  statute  extended  to  the  goods  of  third 
persons  in  the  trader's  possession  to  sell  as  his  otcn^  but  not  to  goods 
confided  to  him  as  a  mere  factor  or  goldsmith. 

Another  question  was,  whether  conditional  sales  were  within  21 
Jac.  I.  c.  19 ;  but  it  was  adjudged  that  the  words  true  owner  were 
put  in  contradistinction  to  false  or  seeming  owner,  and  therefore 


Kortgages. 


(a)  Sarria  v.  Amerff^  1  L.  R.  C.  P. 
184. 
{b)  S.  6  (c). 
\c)  S.  43. 
(i)  See  VApoatn  v.  VPlauterer^  cited 


1  P.  Wms.  818;  3  ib.  186;  1  Vee.  S. 
865,  871. 

{e)  Mace  y.  Cadell^  Cowp.  232.  And 
see  Copeman  r.  Gallant^  1  P.  Wma.  314  ; 
Som  Y.  Baker^  9  Eaat,  216. 


SitCT.   2. 
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mortgages  were  within  the  Act  (/),  and  so  also  equitable  assign- 
ments {g). 

(3.)   Choscs  in  action. 

Under  the  old  Bankruptcy  Acts  choses  in  action  were  within  the  Under  old 
order  and  disposition  clauses,  as  comprehended  under  "  goods  and 
chattels  "  (A),  and  in  order  to  divest  from  the  mortgagor  the  owner- 
ship of  outstanding  debts,  he  must  have  done  everything  that  is 
equivalent  to  a  delivery  of  chattels  personal,  i.e.y  of  moveable 
goods,  viz.,  assignment,  delivery  of  the  security,  and  notice  to  the 
debtor  (t) ;  but  debts  due  on  mortgage  were  not  within  the  statutes, 
although  collaterally  secured  by  covenant  or  bond  (/) ;  but  now,  as  B.  A.  1883, 
above  mentioned,  all  choses  in  action,  other  than  d_ebts  due  to  the 
bankrupt  in  the  course  of  his  trade  or  business,  are  expressly 
excluded  (A). 

Shares  in  a  company  are  not  choses  in  action  within  this  sub-  What  are  ^  c^r^**- 
section  (/),  but  equitable  interests  in  such  shares  are  (m),  and  so  are  action 


8.44. 


debentures  of  a  company  (n). 
Bankers  '^  marginal  notes,''  given  for  sums  retained  against 

acceptances,  are  not  debts  due  to  the  bankrupt  within  it  (o).    The 

words  "  debts  due,"  are  not  confined  to  debts  presently  payable,  but 

will  not  include  contingent  debts  (p). 

.     Mortgage  deeds  are  choses  in  action,  not  goods  and  chattels  {q)j 
I  and  a  share  in  a  partnership  is  a  chose  in  action  (r). 


chofleBinJ^;V,^**<'' 


Y'A  £iW* 


(4.)  Consent  of  the  true  owner. 

The  words,  "  with  the  consent,  of  the  true  owner,"  are  not  mere 
formal  words  (s).     Two  things  are  required :  1st,  possession  imder 


(/)  Syal  V.  JRowIeSy  I  Ves.  S.  349 ;  1 
Atk.  166. 

.  (p)  Belcher  y.  Capper,  4  Man.  &  G. 
602. 

(A)  Ryaly.  Rowlet,  sup,;  Jones  v.  Oih' 
bofu,  9  Yes.  410  ;  £xp.  Sujln,  6  ib,  119; 
£xp.  XensinfftoHf  2  Yes.  &  Bea.  79,  which 
decided  that  a  trust  estate  in  stock  was 
not  within  the  statute  and  passed  hj 
mere  assignment,  not  being  capable  of 
actual  delivery.  But  notice  must  have 
been  given  to  the  trustees.  Smith  v.  S. 
2  Gr.  &  M.  231.  And  see  Belcher  y. 
Bellamy,  2  Exc.  303. 

(•)   Jones  V.  Gibbons,  sup, 

\k)  B.  A.  1883,  8.  44. 


(/)  Re  Jackson,  12  Eq.  364,  Y.  C. 
Bacon;  JExp.  Stewart,  11  L.  T.  N.  S. 
664;  4  De  G.  J.  &  Sm.  643;  llJur. 
N.  S.  26,  L.  C. 

(m)  Bap.  Barry,  17  Eq.  113,  Y.  0. 
Bacon. 

(»)  Re  Jhyce,  4  Oh.  D.  686,  Y.  C, 
Bacon. 

(o)  Bxp,  Kemp,  9  Oh.  383. 

( p)  lb. ;  and  Re  Stockton  Malleable  Iron 
Co,  2  Ch.  D.  103,  Jessel,  M.  E. 

{q)  Reg,  V.  Pou;eU,  16  Jur.  177. 

(r)  Re  Bainbridge,  8  Oh.  D.  218,  Y.  0. 
Bacon. 

(»)  West  V.  Skip,  1  Yes.  S.  243;  Smith 
y.  Topping,  5  B.  &  Ad.  674 -«. 
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Canflent  with* 
drawn. 


R  eaaonable 
time. 

Formal 
demand. 


ConBent  of 
creditor 


Notice  of  act 
of  bank- 
niptoj. 


saoh  ciicamstanoes  as  to  create  leputed  ownership ;  2iidy  suoh  i>08- 
666BLon  must  be  with  the  coDsenty  t.  e.j  through  some  impropriety 
or  laches  of  the  true  owner,  '^  nnconscientiouslyy"  as  the  Act 
supposes  {t). 

If  the  consent  is  withdrawn  before  the  bankruptcy  although 
possession  is  not  actually  taken,  the  clause  does  not  apply  (ti). 
Instructions  to  take  possession  of  the  whole,  followed  by  actual 
possession  of  part,  is  a  su£Scient  withdrawal  of  consent  (t«),  and 
also  sending  a  broker  to  take  possession  although  he  could  not  get 
into  the  house  (x) ;  and  where  a  demand  of  possession  is  made  by 
the  creditor  to  the  person  in  possession  of  the  goods  without  notice 
of  an  act  of  bankruptcy,  the  clause  does  not  apply  (f/) ;  after  such 
demand  the  possession  cannot  be  without  the  consent  of  the  true 
owner  (y).  ^ 

A  demand,  half-an-hour  before  seizure,  is  not  a  reasonable 
time  (2). 

Where  there  was  an  equitable  assignment  of  goods  without  pos* 
session,  the  intention  being  that  the  debtor  should  sell  the  goods  for 
the  creditor,  a  formal  demand  of  the  goods  by  the  creditor,  after 
the  filing  of  a  petition  for  liquidation,  but  before  any  meeting,  took 
the  case  out  of  the  statute  (a).  Where  the  name  is  altered,  and 
the  bankrupt  in  possession  as  manager,  the  trustee  is  not 
entitled  (6). 

There  must  be  consent  of  the  creditor ;  and  therefore  where  A. 
gave  B.,  his  creditor,  a  delivery  order  for  goods  lying  at  a  railway 
station,  and  B.,  on  presenting  his  order  within  a  reasonable  time, 
foimd  that  the  goods  had  been  removed  in  the  meantime  to  A.'s 
manufactory,  and  A.  shortly  afterwards  became  bankrupt,  it  was 
held  that  B.  had  a  valid  lien  (c). 

As  to  the  effect  of  notice  of  prior  act  of  bankruptcy  at  time  of 
taking  possession,  see  (ef ). 

Entry  and  sale  before  the  bankruptcy  take  the  case  out  of  the 


{()  Joy  T.  CdmpbeUf  1  Sch.  &  Lef. 
328  ;  Hamilton  r.  Bell,  18  Jur.  1109  ;  10 
Exc.  545,  549,  552  ;  Exp.  Geaves,  8  De 
G.  M.  &  G.  291 ;  Re  Bankhead's  Tr.  2 
K.  &  J.  560  ;  Exp.  Bell,  17  L.  J.  Bky.  9. 

(w)  Re  Esliek,  4  Ch.  D.  496,  V.  C. 
Bacon. 

(x)  Exp.  Harrify  8  Ch.  48. 

(v)  Smith  V.  Topping,  5  B.  &  Ad.  674  ; 
Exp.  Ward,  8  Ch.  148;  Exp.  Fritehardy 


Fonbl.  Bk.  R.  238. 

(r)  See  caflee,  tup.  p.  480  (y). 

(a)  Exp.  Montagu,  1  Ch.  D.  554,  C.  A. 

{b)  Shrubwle  y.  Sussanu,  16  C.  B. 
N.  S.  452. 

{e)  Exp.  Bell,  eup. 

{d)  Exp.  Heslop,  1  De  G.  M.  &  G. 
477 ;  Exp.  Stewart,  4  De  G.  J.  &  S. 
543;  llJur.  N.  S.  25. 


Sbot.  4. 
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statute  (e) ;  and  possession  taken  of  stock  in  business  is  sufficient 
to  cany  furniture  in  the  house  (/). 

Where  possession  is  taken  between  the  presentation  of  a  liquida-  Ppsseaaion 

..  .  .  J  /  \  after  liquida- 

tion petition  and  the  order,  the  goods  are  protected  {g).  Han.  petition. 

Attempts  by  the  creditor  to  obtain  possession  before  the  bank-  Attempte  to 

*         "^  ^  *  ^  obtain  po8- 

ruptoy,  the  creditor  being  excluded,  are  sufficient  (h) ;  but  an  seadon. 
intention  not  acted  on  will  not  do  (i).  Where  the  assignee  put  a 
man  in  possession,  but  the  assignor  continued  to  live  on  the 
premises,  there  was  not  sufficient  possession  (k).  The  sheriff's 
wrongful  possession  is  still  the  possession  of  the  mortgagor  (/) ; 
8€cu8j  if  the  goods  are  rightfully  in  hands  of  the  sheriff  (m). 

The  true  owner  taking  back  the  goods  without  notice  of  an  act 
of  bankruptcy  takes  the  case  out  of  the  statute  (n). 

And  an  injimction  can  be  obtained  by  the  true  owner  (o).  Injunction. 

Where  the  mortgage  was  taken  in  the  name  of  a  trustee  whose  Tniatee. 
name  was  oyer  the  stores,  and  the  bankrupt  serred  behind  the  bar, 
there  was  no  reputed  ownership  (p). 


(5.)  Mortgagor  and  mortgagee. 

Where  a  mortgagor  is,  by  the  mortgage  deed,  entitled  to  remain 
in  possession  till  demand,  he  is  in  possession  with  the  consent  of 
the  true  owner,  the  mortgagee  (g). 

It  is  true,  that  where  there  is  a  mortgage  of  chattels,  with  a  pro-  Proviso  for 
viso  for  quiet  enjoyment  by  the  mortgagor  till  default,  or  where  the  ment. 
mortgagor  takes,  under  the  mortgage  deed,  an  interest  in  the 
chattels,  determinable  upon  his  default  in  payment,  or  by  notice 


(e)  Oraham  y.  Wehhy  3  F.  &  F.  239. 

(/)  Re  Ealieky  iup. 

iSl)  Re  Wright,  8  ib.  70,  0.  A. 

(h)  JSxp.  Harris,  tup, 

(i)  Bremn  y.  Shorty  1  Jur.  N.  S.  798, 
Q.  B. 

(k)  Exp,  Mooman,  10  Eq.  63,  Y.  0. 
Bacon;  JExp.  McLean,  24  L.  T.  N.  S. 
144,  Baoon,  C.  J. 

(0  Exp.  Edey,  19  Eq.  264,  V.  0. 
Baoon. 

(m)  Be  Baldwin,  2  De  G.  &  J.  230 ;  4 
Jnr.  N.  S.  622.  But  see  Exp,  Lamb,  14 
W.  R.  112,  Bky.  And  Barrow  v.  Bell, 
2  Jnr.  N.  S.  169,  Q.  B. 

(«)  Oraham  y.  Furber,  18  Jur.  61 ;  14 

C. — VOL,  1, 


C.  B.  134. 

(0)  Mather  y.  Lay,  2  Jo.  &  H.  374. 

\p)  Edmanda  y.  Beet,  7  L.  T.  N.  S. 
279,  Exc. 

{q)  Freahney  y.  Carriek,  1  H.  &  N. 
663;  Be  Atkinson,  Fonb.  Bk.  B.  271 ;  Cook 
V.  Walker,  26  L.  T.  61,  V.  C.  Wood ; 
Momsby  y.  Miller,  6  Jnr.  N.  S.  938 ;  1 E. 
&  E.  192 ;  Spackman  y.  Miller,  9  Jup.  N.  8. 
60 ;  12  C.  B.  N.  S.  669 ;  Exp.  Harding, 
16  Eq.  223,  V.  C.  Bacon ;  notwithstand- 
ing Muller  y.  Moss,  1  M.  &  S.  336; 
Ashton  y.  Blackshaw,  9  Eq.  610,  V.  C. 
Malins;  Exp.  Homan,  12  ib.  698,  Y.  C. 
Bacon ;  Exp.  Union  Bk.  of  Manchester, 
%b.  364,  V.  C.  Bacon. 

K  K 
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Proyiflo  for  from  the  mortgagee,  the  mortgagor  is,  in  a  seiiBe,  the  true  owner, 
^^  enjoy-  ^^^  ^^^  mortgagee  cannot,  until  the  term  or  interest  of  the  mort- 
gagor is  determined,  bring  trover  (r) ;  and  if  the  mortgagee  seizes 
the  chattels  without  due  notice  of  payment,  the  mortgagor  can 
bring  trespass  against  him  (s).  But  under  a  proviso  or  term  of 
this  kind,  the  mortgagor  has  been  held  not  to  be  the  '^  true  owner  " 
within  the  reputed  ownership  clause,  on  the  ground  that  such 
interest  of  the  bankrupt  was  really  Ulusory,  and  substantially,  if 
not  technically,  permissive;  that  the  law  will  not  allow  a  mort- 
gagor of  chattels  to  stay  in  possession  and  so  evade  the  rule ;  and 
that  where  the  mortgagee  can  enter  into  possession  by  giving  a 
short  notice,  or  (as  it  was  put  by  Mr.  Justice  Willes)  where  the 
mortgagee  consents  to  put  himself  in  a  position  in  which  he  has  no 
immediate  right  to  the  possession  of  the  goods,  they  are,  in  reality, 
in  the  possession  of  the  mortgagor  with  the  consent  of  the  true 
owner  (t).  So  far  as  his  general  creditors  are  concerned,  the  mort- 
gagor in  such  a  case  has  the  reputation  of  absolute  ownership, 
though  as  between  himself  and  the  mortgagee  he  has  a  real,  though 
limited,  interest.  Of  course  where  the  mortgagor  has  not  even 
such  interest,  but  merely  a  licence  to  use  the  chattels  mortgaged, 
the  reputed  ownership  clause  clearly  applies  {u). 

When  the  mortgagee  contracted  to  sell  at  the  date  of  the  bank- 
ruptcy, the  possession  of  the  mortgagor  brought  the  case  within  the 
clause  (2:). 

(6.)  80k  possession  necessari/. 

The  reputed  ownership  dause  is  confined  to  cases  where  the 
bankrupt  is  in  sole  possession  as  sole  reputed  owner,  and  therefore 
does  not  apply  to  the  case  of  a  bankrupt  in  joint  possession  of 
goods  by  himself  and  his  partner  (y),  although  his  partner  be  a 
dormant  partner  (2),  nor  to  the  case  of  dissolution,  when  one 
partner  is  collecting  the  assets  (a) ;  but  where  one  partner  after 
dissolution  uses  the  plant  and  stock  of  the  firm  in  his  separate 
trade,  they  are  in  his  separate  order  and  disposition  (a) ;  and  so 

(r)  Fenn  y.  BitiUitone,  7  Exo.  152.  816,  M.  R. 

(«)  BnerUy  v.  Kendall,  17  Q.  B.  937;  (y)  JReynoldsY,  BowUy,  2  L.  R.  Q.  B. 

16  Jur.  449 ;  41  L.  J.  Q.  B.  161.  474 ;  86  L.  J.  Q.  B.  247,  Exo.  C5h. ;  re- 

{i)  Spaekman  ▼.  Miller,  9  Jur.  N.  S.  yer8mg2L.  R.  Q.  B.  41 ;  Sxp.  Dormam^ 

60 ;  12  G.  B.  N.  S.  669.  8  Ch.  61. 

(«)  Frethneyy,  Carriek,  1  H.&  N.  653;  (s)  Reynolds    v.    Bowley,  tup,  /    Exp. 

Momsby  t.  MiUer,  1  E.  &  E.  192;  5  Jnr.  Sayman,  8  Ch.  D.  12,  C.  A. 

N.  S.  938.  (a)  Ea^,  Cocper,  1  M.  D.  &  D.  358. 

(ar)  Barnes  y.  Binkney,  86  L.  J.  Ch.  See  Eirp.  Sprayue,  4  De  G.  H.  &G.  866. 
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where  one  partner  purohases  the  assets  under  a  decree  and  is  Sole  posses- 
allowed,  before  payment,  to  go  into  possession  as  purchaser  (b)  i  bsltj, 
and  also  where  the  real  owner  of  property  allows  it  to  be  employed 
in  a  business  in  which  another  person  is  partner  with  himself ;  the 
property  is  in  the  reputed  ownership  of  the  partnership  (c).  But 
in  Byall  y.  Bowles  {d)^  it  was  held  that  if  a  moiety  of  stock  in 
trade  be  mortgaged  by  one  partner  to  another,  and  they  both  con-^ 
tinue  the  apparent  owners,  this  is  not  a  sufficient  possession  to  give 
a  specific  lien  against  general  creditors ;  and  that  if  an  undivided 
share  of  stock  in  trade  be  assigned  to  a  stranger,  it  is  necessary 
that  the  mortgagee  should  be  admitted  into  the  business  to  render 
the  security  valid. 

Where  a  partner  to  whom  the  machinery  and  stock  in  trade 
belonged  died,  and  his  executors  (the  co-partner  and  widow)  were 
authorized  to  carry  on  the  business,  which  they  did,  the  machinery 
and  stock  were  held  on  their  bankruptcy  not  to  be  in  their  order 
and  disposition  (e). 

Property  of  a  trust  lodged  without  the  consent  of  the  cestuia  que  Faitner 
trust  with  the  firm  of  which  the  trustee  was  a  partner  is  not 
within  the  clause  (/). 

Where  furniture  is  settled  to  the  separate  use  of  a  vnf e,  and  the  Possession 
joint  possession  of  the  husband  and  wife  is  inconsistent  with  the  ^d^e. 
deed,  such  possession  of  the  husband  does  not  fall  within  the 
clause;  the  wife  is  agent  for  the  trustees  {g),  Secus  where  the 
possession  of  the  husband  is  not  in  accordance  with  the  deed  (//). 
Articles  band  fide  substituted  for  the  settled  articles  will  stand  on 
the  same  footing  (i). 

Articles  not  in  their  nature  connected  with  the  business  of  the 
trader  require  stronger  evidence  to  prove  the  reputed  ownership  (k). 


{b}  Graham  y.  McCulloek,  20  Eq.  397, 
y.  G.  Kalixui.  See  Smoster^s  AuipneM, 
4  Be  G.  M.  &  G.  866 ;  22  L.  J.  Bky. 
62. 

{e)  Exp,  Mayman,  tup. 

\d)  1  Yes.  S.  349 ;  1  Atk.  165. 

{e)  Exp,  Manchetter  Sank,  12  Ch.  D. 
917,  Bacon,  C.  J. 

(/)  Exp.  Moore,  2  M.  D.  &  D.  616. 

(p)  Cttdogan  y.  Kmnett,  Cowp.  432; 
Jarman  y.  WolloUm,  8  T.  B.  618 ; 
ffaselinton  y.  OiU,  ib.  620,  n. ;  Simnumt 
y.  Edicardi,  16  M.  &  W.  838 ;  Exp.  Cox, 


1  Gh.  D.  302,  y.  0.  Baoon.  Bat  see 
Aihton  y.  Slaekihaia,  9  Eq.  510,  y.  C. 
Halins,  -which  is  not  reconcilable  with 
these  cases.  See  M.  W.  P.  Act,  1882, 
8.  10,  9up.  p.  234. 

(A)  Darbjf  y.  Smith,  8  T.  R.  82 ; 
observed  on  Exp,  Symmont,  14  Ch.  D. 
693,  C.  A. 

(i)  JSaselinton  y.  Gill,  tup.;  England 
\.  Dotons,  6  Beay  269 ;  6  Jur.  1075 ; 
Duncan  y.  Cathin,  10  L.  B.  C.  P.  554. 

(k)  Exp.  Lowring,  24  Ch.  D.  31, 
C.A. 


i 
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Hiring 
barges. 


Other  cases 
of  oustom* 


I 


Custom  must 
be  olear. 


X 


(7.)  Custom  of  trade. 

But  the  reputed  ownership  clause  does  not  apply  where  the  pos- 
session is  in  aooordanoe  with  the  custom  of  the  locality  or  of  the 
trade,  as  of  articles  of  machinery  which  by  custom  are  let  with  the 
mill  (/) :  and  a  practice  in  the  factory  districts  is  referred  to  of 
inserting  advertisements,  stating  the  machinery  to  be  the  property 
of  the  lessor  and  let  by  him  for  a  term  only  (m). 

And  the  clause  does  not  apply  to  barges  bearing  the  debtor^s  (w) 
name  and  so  registered,  there  being  a  custom  in  the  coal  trade 
for  coal  merchants  to  hire  barges,  and  paint  their  own  name 
thereon  (o) ;  nor  to  books  deposited  with  a  bookseller  to  sell  on 
commission,  such  a  custom  being  notorious  (p) ;  nor  to  the  furniture 
in  an  hotel,  if  there  is  a  custom  of  hiring  furniture  for  hotels  (q), 
A  custom  of  letting  cabs  by  cab  proprietors  upon  a  deferred  pay- 
ment system,  was  held  not  to  be  proved  (r). 

Similarlj  a  custom  of  leaving  goods  sold  in  vendor^s  possession 
for  convenience  ^f___yendee,  as  in  case  of  pigs  («) ;  whiskey  in 
bonded  warehouse  {t)  (and  it  is  immaterial  whether  a  delivery 
order  is  given) ;  tea  wairants  (u) ;  hay  (x) ;  and  pianos  on  hire  and 
sale  (^),  takes  the  case  out  of  the  statute. 

But  a  custom,  in  order  to  take  a  case  out  of  the  order  and  dis- 
position clause,  must  be  clearly  proved  (s),  either  by  reported  cases, 
or  as  a  question  of  fact  (a) ;  and  must  be  one  which  the  ordinary 
creditors  may  be  reasonably  presumed  to  have  known  (at). 

A  custom  in  certain  localities  to  stack  the  sold  produce  of  a  farm 
apart  from  the  unsold  produce,  was  successfully  insisted  on  (b). 
On  the  other  hand,  proof  of  a  custom  to  let  old  collieries  fumished 


(/)  JEtuford  y.  Bishop,  5  Riiss.  346, 
354  ;  Horn  y.  Baker,  9  East,  216  ;  Storer 
y.  Huntery  3  B.  &  Cr.  368 ;  Watson  y. 
Teache,  1  Bing.  N.  C.  327 ;  Mullet  y. 
Green,  8  Car.  &  P.  382. 

(m)  2  Day.  Con.  710,  ed.  3 ;  162,  ed.  4. 

(n)  KirkleyY,  Hodgton,  1  B.  &  Cr.  688. 

(o)  Watson  y.  Feaehe,  sup, 

\p)  Whitjteld  y.  Brand,  16  M.  &  W. 
282  ;  £zp.  Greentoood,  6  L.  T.  N.  S.  668, 
Bky. 

{q)  Exp.  Powell,  1  Ch.  D.  601 ;  Be 
Sams,  10  It.  Ch.  100,  Bky. ;  Be  Head, 
12  W.  R.  216,  Bky. ;  Be  Cobbold,  9  L.  T. 


N.  S.  613,  Gronlboum ;  Craweour  y. 
Salter,  18  Ch.  D.  30,  C.  A. 

(r)  Be  Hill,  1  Ch.  D.  603,  n.  C.  A. 

(«)  Friestleyy.  Pratt,  2  L.  R.  Ere.  101. 

\t)  Exp,  Vaux,  9  Ch.  602. 

(tt)  Be  Birt,  16  L.  T.  N.  S.  368,  Bky. 

\x)  Pennell  y.  Fox,  1  F.  &  F.  617  ;  Be 
Terry,  11  W.R.  118,  Bky. 

(y)  Be  Blanshard,  8  Ch.  D.  601,  V.  C. 
Bacon. 

(z)  Be  Hill,  sup, 

(a)  Exp,  Potcell,  sup, ;  Exp,  Wingfield^ 
10  Ch.  D.  591,  C.  A. 

{b)  Be  Terry,  sup. 
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and  Yirgin  collieries  iinf umiBhed,  is  fatal  to  the  claim  of  a  lessor 
to  the  furniture  of  a  virgin  colliery  (c). 

So  goods  in  the  hands  of  malting  agents  are  not  in  their  order 
and  disposition,  as  they  are  not  usually  the  owners  of  the  barley 
and  malt  on  their  malting  (d). 


II 


(8.)   Wharfinger  and  other  cases  of  constructive  delivery. 

Where  goods  lying  with  a  wharfinger  in  the  name  of  A.  had  "Wliarfiiigep. 
been  purchased  by  B.,  who  permitted  them,  for  several  months 
after,  to  remain  at  the  wharfinger's  in  the  name  of  A.,  during 
which  time  A.  disposed  of  a  part ;  but  on  notice  of  his  insolvency, 
B.  carried  the  order  for  the  delivery  of  the  goods  to  the  wharfinger, 
and  had  the  goods  transferred  into  his  own  name  nine  days  after 
A.  had  become  bankrupt,  it  was  held  that  there  was  a  complete 
transfer  before  the  bankruptcy  {e). 

But  where  ^oods  were  taken  in  execution,  and  assimed  by  the  l>anifle  by 

.  ....  execution 

sheriff  and  debtor  to  the  creditor,  who  put  his  initials  on  every  creditor  to 
article  and  demised  them  to  the  debtor  at  a  certain  rent,  who 
remained  in  possession  to  the  time  of  his  bankruptoy,  it  was  held 
that  the  debtor  was  the  reputed  oumer^  there  not  being  a  notorious 
change  of  ownership  (/). 

The  possession  of  goods  by  ^factor  is  not  within  the  bankrupt  I^actorand 
laws  (^),  if  the  relation  of  factor  is  notorious  (A) ;  nor  is  the  pos- 
session by  the  debtor  after  assignment  of  chattels  real  (t ) ;  nor  ChatteLi  real, 
when  the  goods  are  in  the  possession  of  the  true  owner,  subject  to 
a  lien  by  agreement  (A;) ;  nor  when  the  possession  as  of  a  lessee  is 
with  the  consent  of  the  mortgagor,  who  is  permitted  by  the  true 
owner  (the  mortgagee)  to  retain  possession  (/) ;  nor  when  the 
person  in  whose  possession  the  chattels  were  by  the  consent  of  the 
true  owner  pledges  them,  and  they  are  in  the  possession  of  the 
pawnee  at  the  time  of  the  pawner's  bankruptcy  (m). 


(c)  (komJbi  Y.  BwumMii^  6  B.  &  Ad.  72. 

\d)  Sarria  v.  Truman^  7  Q.  B.  D.  341, 
affirmed  9  ih,  264,  G.  A. 

{e)  Jones  v.  Difer,  1  Hose,  339. 

(/)  lAngard  v.  Messiter,  1  B.  &  Or. 
308;  JS^rp.  Lovering^  9  Gh.  621;  Exp. 
Brooki,  23  Gh.  D.  261,  G.  A. 

{g)  ^yail  y.  SmoUi,  1  Yes.  S.  349 ;  1 
Atk.  165 ;  Mate  y.  Cadell^  Gowp.  232 ; 
WhitJUid  y.  Brandy  sup.  And  sup.  p. 
494. 


(A)  Ee  Fawcus,  3  Gh.  D.  796,  V.  G. 
Bacon. 

(t)  Eyail  y.  Bowles,  sup.  And  see 
Gooke's  Bankr.  Law,  ed.  8,  346 ;  Jt)nes 
V.  Gibbons,  9  Ves.  410  ;  Stephens  y.  Sole, 
1  Yes.  S.  362;  Bourne  y.  Dodson,  1 
Atk.  164. 

{k)  Mawthom  y.  Neweastle  B.  Co,  3 
Q^.  734.    ? 

(/)  Eraser  y.  Swansea  Canal  Ifamgation 
Co.  1  A.  &  E.  364. 

(m)  Orsening  v.  Clarh,  4  B.  &  Gr.  316. 
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TSrappet  r. 


(9.)  Fixtures  and  utemib  of  trade. 

Nor  does  the  statute  applj  to  the  possession  by  the  debtor  of 
fixtures,  &c.;  nor  to  fixtures  annexed  to  the  freehold,  though 
movable  by  the  tenant  (n) ;  but  it  does  apply  after  assignment  of 
fixtures  severed  from  the  freehold  (o). 

In  Trappea  v.  Sorter  (p),  it  was  held  that  machinery  and  utensils 
of  tradoj  which,  by  the  custom  of  the  district,  were  bought  and 
sold  distinct  from  the  freehold,  which  had  been  mortgaged  and  were 
capable  of  being  removed  without  injury  thereto,  and  would  be 
removable  as  between  landlord  and  tenant,  passed  to  the  assignees 
of  the  mortgagor,  on  the  groimd  that  the  madiinery  had  not 
passed  imder  the  mortgage.  But  this  case  seems  opposed  to  the 
ouirent  of  authority,  so  far  as  it  would  give  the  trade  fixtures  to 
the  assignees  (^),  as  being  in  the  reputed  ownership  of  the  mort- 
gagor ;  and  so  far  as  it  bears  on  the  question  of  reputed  ownership, 
it  may  be  considered  as  overruled  (r).  It  may  be  doubted  even  if 
the  construction  of  the  deed  in  Trappes  v.  Harter  (p)  can  be  recon- 
ciled with  the  cases  establishing  the  principle,  that  fixtures  pass  by 
a  conveyance  of  the  land  without  being  specified. 

Fixtures,  like  land  to  which  they  are  attached,  pass  by  title; 
possession  does  not  raise  an  inference  of  ownership  (^),  although 
they  are  assigned  by  a  separate  deed  (u). 

Whether  the  fact  that  the  fixtures  were  affixed  for  the  more 
convenient  use  of  the  owner  would  bring  them  within  the  clause, 
qii(Bre  (x). 

Where  however  a  deposit  was  made  of  an  assignment  of  a  lease, 
in  which  assignment  trade  fixtures  were  included,  the  trade  fixtures 
were  held  to  be  within  the  clause  (y). 


(ft)  JBzp.  Cotcell,  17  L.  J.  Bankr.  16 ; 
BoydellY,  M'Michael,  1  C.  M.  &  R.  177; 
Syall  y.  JStotolea,  1  Yes.  S.  349 ;  1  Aik. 
166  ;  £xp.  Quincv,  1  Atk.  477  ;  Mom  y. 
Baker,  9  East,  216 ;  Coombs  y.  Beaumontf 
6  B.  &  Ad.  72 ;  jB^^.  JSykes,  18  L.  J. 
Bkj.  200 ;  Hubbard  y.  Bagshaw,  4  Sim. 
326 ;  Clark  y.  Crownshaw,  3  B.  &  Ad. 
804. 

(o)  Bj/all  y.  Bowl^Sf  8up.;  Mom  y. 
Baker,  tup. ;  Hubbard  y.  Bagehaw,  sup. 
And  8ee  I^appes  y.  Harter,  2  Cr.  &  M. 
163. 

{p)  Sup, 

{q)  See  Horn  y.  Baker,  sup.;  Rufford 
y.  Bishop,  6  Rubs.  346;  Boydell  y. 
M^ Michael,  sup, ;  Storer  y.  Hunter^  3  B.  & 


Or.  368 ;  Bxp,  Aeim,  4  L.  T.  N.  S.  261, 
Bkj. ;  Me  Treihowan,  6  Ch.  D.  669,  Y.  C. 
Bacon;  appealed  from,  but  oompro- 
mised ;  Thompson  y.  Peitit,  10  Q.  B.  101. 
See  Shuttleworth  y.  Hemaman,  1  De  G. 
k  Jo.  322  ;  3  Jur.  K.  S.  1313. 

(r)  Wahnsley  y.  Miku,  7  C.  B.  N.  S. 
121 ;  Cullwiek  y.  Swindell,  3  Kq.  249, 
263,  H.  R.;  Whitmors  y.  Empson,  23 
Beay.  313;  3  Jur.  K  S.  230.  See 
Waterfall  y.  Fenistone,  3  Jur.  N.  S.  16 ; 
6  E.  &  B.  876. 

(t)  Boydell  y.  M^Miehael,  sup, 
(m)   Whitfnore  y.  Empson,  sup, 
{x)  2  Sm.  L.  C.  217,  ed.  6.    And  see 
439  (n). 
iff)  Be  Trethowtm,  sup.  and  pusre. 


Sect.  9.  FIXTURES  AND  UTENSILS  OF  TRADE.  603 

To  show  more  dearly  than  could  be  done  by  general  words,  the  Specimen  of 
species  of  articles  which  were  adjudged  not  to  be  within  the  order  within 
and  disposition  clauses,  the  following  items  were  selected  by  the  ^^^^' 
reporters  in  JRtrffbrd  v.  Bishop  (s),  as  specimens,  from  the  first  part 
of  the  schedule : — ^Iron  chest  in  office ;  grates  in  mansion-house ; 
weighing  machine  and  clock ;  floor-plates  and  boshes ;  grinding- 
stone  with  cast-iron  ring,  shaft  or  axis,  and  wrought-iron  work  in 
clay-mill;  wood-turning  lathe,  with  cast-iron  wheels,  shafts, 
carriages,  head  stocks,  rests,  and  popits;  wrought-iron  and  steel 
spindles,  &c. ;  oast-iron  spur  wheels  and  bevel  wheels ;  and  cast 
and  wrought  iron  shafts  and  spindles,  and  oairiages  with  long 
trains  of  solid  and  pipe  shafts,  communicating  motion  from  the 
forge  lathe  wheels  to  the  wood  lathe ;  pair  of  large  shears,  and  bed 
in  puddler's  forge ;  hollow  force  to  filtering  forge,  enclosed  in  cast 
iron  plates  in  wheels ;  hoop-null  engine,  thirty-nine  inch  cylinders 
extra  bed  plate ;  street  mill  engine,  thirty-eight  inch  cylinder  {a). 

Utensils  of  trade  or  other  movables  leased  to,  or  mortgaged  by,  utenails  of 
a  bankrupt,  are  in  general  within  the  clause  {b). 


(10.)  Ships. 

If  the  mortgage  of  a  ship,  or  any  share  therein,  is  duly  regis- 
tered according  to  the  Merchant  Shipping  Act  of  1854  {c)y  the 
rights  of  the  mortgagees  will  not  be  subject  to  the  order  and  dis- 
position clause. 

Where  the  registered  mortgages  of  vessels  were  deposited  by  the 
mortgagees  with  their  bankers,  they  were  held  not  to  be  in  the 
order  and  disposition  of  the  mortgagees,  for  an  assignment  of  a 
mortgage  of  a  ship  can  only  be  made  by  indorsement  on  the 
instrument  of  mortgage  {d). 

As  to  the  effect  of  a  submortgage  by  deposit,  in  taking  a  regis- 
tered mortgage  of  a  ship  out  of  the  clause,  see  {d). 

As  a  general  rule,  an  unfinished  ship  in  the  builder's  yard  is  not 
within  the  clause  {e). 

(2)  Sup,  maHf  sup, 

(a)  I^appes  y.  Earter^  tup,  (e)  17  &  18  Yict.  c.  104,  as.  66,  72. 

(h)  Som  Y.  Baker^  tup, ;  2  Smith's  {S)  Zaeon  y,  Zifen,  4  QiS.  76 ;  9  Jar. 

L.  G.   190,  ed.  8 ;  Lingham  y.  Bigga^  K.  S.  13 ;  afanned,  ib,  477 ;  32  L.  J. 

1  B.  &  P.  82 ;   Exp.  Lweritig,  9  Ch.  Ch.  127. 

621 ;     Brysm   y.    Wylie,    1    B.    &    P.  {e)  Soldemua  y.  Bankin,  2  De  G-.  F. 

83,  n. ;  9  East,  240 ;  Lingard  y.  MeaaUer,  &  J.  258 ;  6  Jur.  N.  S.  903,  929  ;  JBxp. 

1  B.  &  Gr.  308 ;  ShuHlemrih  y.  Etma-  JFaUs,  9  ib,  238 ;  3  De  G.  J.  &  Sm.  394 ; 
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But  an  unregistered  agreement  as  to  a  ship  is  within  it  (/). 

A  mortgage  of  cargo  in  a  ship  abroad,  where  notice  is  delayed  bo 
that  the  captain  only  received  it  after  the  bankruptcy  when  there 
were  means  of  communication,  is  within  the  clause  (g). 

(11.)  Possession  of  uncertificated  bankrupt. 

Upon  the  same  principle  of  reputed  ownership,  where  an  undis* 
charged  bankrupt  is  allowed  by  his  trustee  to  trade,  the  assets, 
upon  a  second  bankruptcy,  belong  to  the  assignees  under  the 
latter  (h).  There  must  however  be  knowledge  and  consent  on  the 
part  of  the  trustee ;  mere  laches^  not  amounting  to  fraud,  will  not 
do.  It  is  no  part  of  the  duty  of  the  trustee  or  creditors  to  look 
after  the  debtor  (i). 

If  an  imcertificated  bankrapt,  so  trading  with  the  consent  of  the 
trustee,  die,  his  estate  will  be  so  administered  as  to  pay  off  the 
subsequent  creditors  first  (k) :  but  a  simple  contract  creditor  of  such 
uncertificated  bankrupt  has  no  right  to  bring  an  action  to  set  aside 
a  previous  voluntary  settlement  of  the  bankrupt  (1). 

Securities  given  to  the  subsequent  creditors  of  such  bankrupt 
without  notice  of  the  bankruptcy  are  binding  upon  the  trustee  (m). 

A  legacy  to  such  bankrupt  will  belong  to  his  assignees,  notwith- 
standing such  trading  with  their  consent  (n). 


«  f 
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(12.)  Shares  in  companies. 

Certificates  of  shares  of  a  company  deposited  with,  or  shares 
assigned  to,  a  creditor  without  notice  to  the  company,  are  in  the 
order  and  disposition  of  the  holder  (o). 


Swainston  v.  C7ay,  4  Giff.  187;  9  Jar. 
N.  S.  401,  V.  C.  Stuart;  varied,  11  W. 
R.  811,  L.  J.;  82  L.  J.  Ch.  605;  3 
De  G.  J.  &  S.  658;  McBain,  app. 
WcUlaee,  resp.  W.  N.  1881—127,  H.  L. 

(/)  Liverpool  Borough  Bk,  v.  Turner^ 
9  W.  R.  292,  Campb.  C. 

iff)  Exp.  LucaSf  3  De  G.  &  Jo.  118. 
See  Acraman  y.  Batet^  6  Jut.  N.  S.  294, 
Q.  B. 

(h)  Troughton  v.  OitUy,  Amb.  630; 
Exp.  Ford,  1  Ch.  D.  621,  C.  A. ;  Kera- 
koose  Y.  Brooks,  8  Mo.  I.  A.  339 ;  Engel- 
back  V.  2ftxon,  10  L.  R.  C.  P.  645; 
Meggy  v.  Imperial  Discount  Co.  3  Q.  B. 


D.  711. 

(t)  Exp.  Ford,  tup.;  qualifyiDg  B$ 
Bawbone^s  Tr.dK.&  J.  486. 

{k)  Tucker  y.  Hemaman,  4  De  G.  M. 
&  G.  396. 

(/)  Collins  y.  Burton,  4  De  G.  &  J. 
612 ;  6  iwc.  N.  S.  1118 ;  xeyersing  ib, 
952,  V.  0.  Stuart. 

(m)  Bs  Cameau^s  Legacy,  2  K.  &  J. 
249 ;  2  Jur.  N.  S.  167,  V.  C.  Wood. 

(n)  Birches  Legacy,  2  E.  &  J.  328  ;  Be 
Blaehford,  W.  N.  1884—141,  Pearson,  J. 

(o)  Exp.  Spencer,  1  Deac.  468 ;  Exp, 
Vallanee,  2  %b.  354;  Exp.  JFatkins^  2 
M.  &  A.  348  ;  reversing,  1  t^.  689. 
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In  a  case  where  the  directors  of  a  company  assigned  their  shares  Directora* 
and  salaries  to  the  company  to  secure  dehts  due  from  them  on 
their  private  account,  and  empowered  the  company  to  retain  their 
salaries  and  dividends,  and  sell  their  shares,  but  until  an  order 
directing  otherwise  the  directors  were  to  act  as  owners  of  the 
shares ;  one  of  the  directors  having  become  bankrupt,  it  was  held 
that  his  shares  passed  as  in  the  order  and  disposition  of  the  bank- 
rupt, but  that  the  company  had  a  right  to  set  o£E  against  the 
bankrupt's  debts  the  dividend  and  salary  due  at  the  time  of  the 
bankruptcy  {p). 

Where  on  notice  of  a  lien  on  shares,  the  holder  of  the  lien  is 
informed  that  the  shareholder  is  not  indebted  to  the  bank,  but 
this  was  a  mistake,  the  mistake  can  be  set  right,  if  the  holder's 
position  has  not  altered  by  the  information  (q). 

Where  the  secretary  of  a  company,  being  the  holder  of  shares  Secretary, 
therein,  deposited  them  with  a  creditor,  but  no  other  notice  was 
given  to  the  company,  on  the  bankruptcy  of  the  secretary  the 
shares  were  held  to  be  in  his  order  and  disposition  (r) ;  seensy  where 
notice  was  given,  and  the  transfer  left  for  indorsement  («). 

If  an  equitable  mortgagee  of  shares  give  notice  to  the  company,  Statutory 
the  shares  will  not  be  in  the  order  and  disposition  of  the  holder  ^  tnustB. 
thereof,  notwithstanding  the  statutory  provision  forbidding  the 
entry  on  the  registry  and  the  receipt  by  the  company  of  notice  of 
I  any  express  implied  or  constructive  trust  (f). 

Where  shares  stand  in  the  names  of  trustees,  and  one  is  a 
debtor  to  the  company,  a  lien  attaches  on  the  shares  for  such 
debt  (u). 

Verbal  notice  in  the  course  of  business  to  the  directors  by  the  Notice, 
assignor  of  the  shares  wiU  take  them  out  of  his  order  and  dispo- 
sition {x). 

How  far  interests  in  shares  are  choses  in  addon  within  the  order 
and  disposition  clause,  see  sup,  p.  495. 

Shares  in  another  company  in  name  of  the  chairman,  as  trustee 


{p)  Nelton  Y.  London  Au.  Oo.  2  S.  &  11  Jur.  N.  S.  26  ;   34  L.  J.  Bky.  6 ;  Ite 

S.  292.  Fearse,  6  De  a.  M.  &  G.  714.    See  19  & 

{q)  EorifaU  r.  Halifax,  ^e.  Co.  W.  N.  20  Vict.  c.  47,  a.  19,  and  26  &  26  Vict. 

1883 — 62,  Pearson,  J.  o.  89,  s.  30  (The  Companies  Act,  1862). 

(r)  JBxp.  BouUon,  1  De  Q-.  &  J.  163 ;  3  And  see  Exp,  Boulton,  tup, 
Jur.  N.  S.  426.  (»)  New  London  and  Brazilian  Co,  t. 

(»)  Morrii  y.  Cannany  4  De  Qt.  F.  &  J.  Broeklebank,  21  Gh.  D.  302,  C.  A.  affirm- 

681 ;  8  Jur.  N.  S.  663.  ing  V.  C.  Bacon. 

(0  £xp,  Stewart,  4  De  Qt,  J.  &  Sm.  643 ;  {x)  Exp,  Agra  Bh,  3  Gh.  666. 
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for  hiB  own  oompanjy  which  shares  his  company  had  no  power  to 
huj,  were  held  to  belong  to  his  company  and  not  to  be  in  his  order 
and  disposition  {x). 

Where  shares  may  be  forfeited  if  debts  due  by  the  holder  are 
not  paid,  or  where  the  holder  cannot  transfer  the  shares  until  the 
debts  are  paid,  the  debts  are  not  charged  on  the  shares  (p). 

Where  the  holder  cannot  transfer  shares  until  debts  due  to  the 
company  are  paid,  any  debt  will  prevent  the  transfer  although  it 
has  nothing  to  do  with  the  shares  (s). 


Reoeiyer. 


lien  of 
solioiior. 


Builder's 
ooutnot. 


(13.)  Some  eases  not  trithin  the  statute. 

The  following  oases  do  not  fall  within  the  statute : — 

Horses  hired  to  brewers  (a) ;  goods  in  possession  of  a  reoeiyer 
appointed  at  the  instance  of  the  creditor  {b) ;  goods  consigned  to  a 
known  agent  for  sale  (c) ;  goods  sent  on  sale  or  return  {d) ;  goods 
of  bankrupt  distrained  for  rent  but  not  sold  (e) ;  unpaid  for  goods 
allowed  to  remain  in  the  vendor's  possession  till  paid  for,  qtUBre  (/), 
nor  pictures  lent  for  exhibition  (^). 

The  costs  for  which  a  solicitor  claims  a  lien  are  not  in  his  order 
and  disposition  until  an  order  has  been  made  directing  payment  of 
the  costs  out  of  the  fund  (A). 

Materials  which  the  landlord  may  seize  on  forfeiture  are  not 
within  the  order  and  disposition  clause,  for  until  seizure  the  land- 
lord is  not  the  true  owner  (t). 


(14.)  Other  cases  tvithin  the  statute. 

The  following  cases  are  within  the  statute : — 
Vendor's  lien  or  equitable  charge  on  goods  sold  and  delivered  (k) ; 
goods  which  a  lessee  has  covenanted  to  keep  on  the  premises  to  be 


{x)  O.  S.  jS.  Co.  v.  lUmer,  8  Oh.  149. 

Iff)  Re  Jhmlopf  21  Ch.  D.  683,  C.  A, 

(«)  Exp.  Stringer^  9  Q.  B.  D.  436, 
0.  A. 

(a)  Exp.  Elmer,  13  W.  R.  476,  Bky. ; 
Exp.  Watkimy  8  Gh.  623,  n.  Y.  0.  Bacon. 

{b)  Taylor  y.  Eekertley,  6  Ch.  D.  740, 
V.  C.  Bacon. 

(e)  Exp.  Bright,  10  ih.  666,  C.  A.  ; 
jB^JTuWi^T^,  12Vr.  R.  137,  Bky.  But  see 
Exp.  Eoy,  7  Ch.  D.  70,  Bacon,  C.  J. 

{d)  Exp.  WwgJUld,  10  ib.  691,  C.  A. ; 


Exp.  Sheppard,  4  L.  T.  N.  S.  808,  Bky. 
{e)  Ee  Stockton  Iron  Furnace  Co.   10 
Ch.  D.  336,  C.  A. ;  Lehain  y.  Fhilpott, 

10  L.  R.  Exo.  242 ;  Sacker  r.  Chidley, 

11  Jar.  N.  S.  664,  Exo. 

(/)  Se  Grant,  7  L.  T.  N.  S.  636,  Bky. ; 
TriemaUy.  Zovegrope,  10  W.  R.  627,  Exo. 

(^)  Ee  Cook,  W.  N.  1884—124, 
Mathew,  J. 

(A)  Lord  Y.  Colvin,  2  Dr.  &  Sm.  82. 

(t)  Exp.  NewiU,  16  Ch.  D.  634,  C.  A. 

\k)  Exp.  JTationt  6  Ch.  D.  36,  C.  A. 


sbot.  h.  other  cases  within  the  statute.  507 

suffioient  to  cover  the  rent  (Q,  a  contract  to  supply  goods  assigned 
without  notice  (m) ;  goods  of  the  estate  of  an  intestate  with  which  Adminis- 
the  administrator  trades,  being  the  holder  of  an  unregistered  bill  of 
sale  of  the  intestate  (n) ;  where  the  real  owner  is  intestate  and  no 
administration  is  taken  out,  a  stranger  cannot  set  up  that  fact 
against  the  trustee  (o) ;  next  of  kin  in  possession  of  estate  of  intes- 
tate (p) ;  goods  sold  and  hired  back  {q)j  but  quwre  if  there  had  been 
a  custom,  as  in  the  case  of  pianos ;  manager's  lien  on  goods  of  a 
firm  for  advances  (r) ;  the  copyright  of,  or  right  of  publishing,  a 
newspaper  («). 

(15.)   Vesting. 

Under  B.  A.  1849,  ss.  125, 141,  an  order  for  sale  was  necessary 
to  vest  the  property ;  but  by  B.  A.  1883  (^),  until  a  trustee  is 
appointed  the  official  receiver  is  the  trustee  for  the  purposes  of 
the  Act,  and  property -within  the  order  and  disposition  clause  vests 
in  the  trustee  upon  appointment. 


(16.)  Generally. 

In  order  to  exclude  the  operation  of  this  clause,  a  real  possession,  Gharaoter  of 
even  though  it  be  friendly,  is  sufficient  (w).  poeaeaaon. 

We  may  add  that  the  question  of  reputed  ownership  is  entirely 
one  for  the  jury  {x). 

The  effect  of  these  statutes  is,  that  although  a  mortgage  of  (General  effect 
chattels  personal  made  bond  fde  and  for  a  valuable  consideration,  ^^^^^jp 
but  the  possession  of  which  is  retained  by  the  assignor,  will  be  «^'"®« 
valid  against  creditors  at  common  law,  and  under  13  Eliz.  c.  5,  if 
it  can  be  shown  that  the  possession  is  consistent  with  the  nature  of 
the  transaction  so  that  the  presumption  of  fraud  raised  by  the 
possession  is  rebutted ;  yet  it  may  be  void  imder  the  statutes  of 
bankruptcy,  as  against  the  trustees  of  a  bankrupt,  who  continues 

(0  Shutileworih  v.  Eemamanf  8  De  {q)  Exp.  Lovering^  9   Oh.   621.    See 

G.  M.  &  G.  322 ;  3  Jar.  N.  S.  1313.  9up.  p.  601  (/). 

(m)  Cook$  y.  Hemming^  3  L.  B.  C.  P.  (r)  Haggard  y.   Maekerme,   26  Beay. 

334 ;  North  y.  Qumey,  1  Jo.  k  H.  609.  493  ;  4  Jur.  N.  S.  1008,  M.  B. 

(n)  Kitehin  y.  IbbelsoHy  17  Eq.  46,  {•)  Ee  BaUwiHy  2  De  G.  &  J.  230 ;  4 

y.  0.  Malms.  Jor.  K.  S.  622. 

(o)   WhiU  y.  MtaUtt,  20  L.  J.  Exo.  (0  Se.  44,  64. 

391.  M  Rb  Francis,  10  Ch.  D.  408,  C.  A. 

(p)  Exp,  Thomas,  6  Jur.  979,  M.  R.  (x)  Trice  y.  Groom,  17  L.  J.  Exo.  346; 

Edwards  y.  Seoit,  I  Kan.  &  G.  962. 
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1  the  reputed  otcner^  unless  it  can  be  shown  that  possession  has  been 
given  as  far  as  ciicumstanoes  would  permit;  and  therefore,  although 
in  Cadogan  v.  Kenneft  (y),  and  Bucknel  v.  Royston  (z),  the  assign- 
ments were  valid  within  the  13  Eliz.  c.  5,  yet  they  would,  it  is 
conceived,  have  been  void  within  the  bankrupt  laws  (s) .  But  in  the 
cases  of  the  delivery  of  the  key  of  the  warehouse,  the  delivery  of 
the  muniments  of  ships  or  goods  at  sea,  and  of  the  bond  on  assign- 
ment of  a  bond  debt,  the  assignments  would  have  been  valid  under 

I  both  statutes. 

(y)  Gowp.  432.  (s)  Preo.  in  Gh.  2S9. 
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(1.)  Registration  under  Bill  of  Sale  Act  of  1854. 

In  1854,  for  the  better  protection  of  purchasers  and  mortgagees, 
the  Bills  of  Sale  Act  (17  &  18  Vict.  c.  36),  was  passed. 
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In  1878,  the  BfllB  of  Sale  Act,  1878  (41  &  42  Viot,  o.  31),  was 
passed,  and  was  made  applicable  to  every  bill  of  sale  executed  on 
and  after  the  Ist  January,  1879. 

In  1882,  the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882 
(45  &  46  Yiot.  c.  43)  was  passed,  and  is  to  be  construed  as  one  with 
the  Act  of  1878,  but  does  not  apply  to  any  bill  of  sale  duly 
registered  before  the  commencement  of  the  Act  of  1882,  so  long 
as  the  registration  thereof  is  not  avoided  by  non-renewal  or 
otherwise  {a). 

As  the  cases  decided  under  the  Act  of  1854  still  apply  to  bills  of 
sale  executed  before  the  1st  January,  1879,  and  are  for  the  most 
part  applicable  under  the  Act  of  1878,  it  has  been  deemed  most 
oonyenient  to  leave  the  statement  of  the  cases  decided  imder  the 
Act  of  1854  unaltered,  referring,  in  stating  the  Act  of  1878,  in 
italics   to  the   material  alterations  effected  thereby,  and  calling 
attention  to  them  as  they  occur. 
Billfl  of  Bale         By  the  Act  of  1854  (6)  it  was  enacted  that  every  bill  of  sale  of 
unlesi^e       personal  chattels  made  after  the  passing  of  the  Act,  either  abso- 
oo^Sl  *  f    ^^^^7  ^^  conditionally,  or  subject  or  not  subject  to  any  trusts,  and 
be  mod  within  whereby  the  grantee  or  holder  had  power,  either  with  or  without 
days,  la  like    noticc,  and  either  immediately  after  the  making  of  such  bill  of  sale 
wmmteof     ^^  ^^  ^^y  ^t^^ure  time,  to  seize  or  take  possession  of  any  property 
attomey.         ^jid  effects  comprised  in  or  made  subject  to  such  bill  of  sale,  and 
every  schedule  or  inventory  thereto  annexed  or  therein  referred  to, 
or  a  true  copy  thereof  and  of  every  attestation  of  the  execution 
thereof,  was,  together  with  an  affidavit  of  the  time  of  such  bill  of 
sale  being  made  or  given,  and  a  description  of  the  residence  and 
occupation  of  the  person  making  or  giving  the  same,  or,  in  case 
the  same  was  made  or  given  by  any  person  under  or  in  the  execu- 
tion of  any  process,  then  a  description  of  the  residence  and  occu- 
pation of    the    person  against  whom  such  process  should  have 
issued,  and  of  every  attesting  witness  to  such  bill  of  sale,  to  be 
filed  with  the  officer  acting  as  clerk  of  the  dockets  and  judg- 
ments in  the  Central  Office,  within  twenty-one  days  after  the 
making  or  giving  of  such  bill  of  sale  (in  like  manner  as  a  war- 
rant of  attomey  in  any  personal  action  given  by  a  trader  was  then 
by  law  required  to  be  filed) ;  otherwise  such  bill  of  sale  was,  as 
Against  what  against  all  assignees  of  the  estate  and  effects  of  the  person  whose 
^^®"^""'  goods  or  any  of  them  were  comprised  in  such  bill  of  sale  imder 

(a)  S.  3.  {b)  17  &  18  Vict.  c.  36. 
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the  laws  relating  to  bankruptcy  or  insolvency,  or  tinder  any 
assignment  for  the  benefit  of  the  creditors  of  such  person,  and  as 
against  all  sheriffs,  officers,  and  other  persons  seizing  any  property 
or  effects  comprised  in  such  bill  of  sale  in  the  execution  of  any 
process  of  any  court  of  law  or  equity  authorizing  the  seizure  of  the 
goods  of  the  person  by  whom  or  of  whose  goods  such  bill  of  sale 
should  have  been  made,  and  against  every  person  on  whose  behaU 
such  process  should  have  been  issued,  to  be  null  and  void  to  all  in- 
tents and  purposes  whatsoever,  so  far  as  regards  the  property  in  or 
light  to  the  possession  of  any  personal  chattels  comprised  in  such 
biU  of  sale,  which  at  or  after  the  time  of  such  bankruptcy,  or  of 
filing  the  insolvent's  petition  in  such  insolvency,  or  of  the  execu- 
tion by  the  debtor  of  such  assignment  for  the  benefit  of  his  creditors, 
or  of  executing  such  process  (as  the  case  may  be),  and  after  the 
expiration  of  the  said  period  of  twenty-one  days,  should  be  in  the 
possession  or  apparent  possession  of  the  person  making  such  bill  of 
sale,  or  of  any  person  against  whom  the  process  should  have  issued 
under  or  in  the  execution  of  which  such  bill  of  sale  should  have 
been  made  or  given,  as  the  case  may  be. 
The  bill  of  sale  and  affidavit  were  to  be  filed  simultaneously  (c), 

(2.)  Registration  under  Acta  of  1878  and  1882. 

By  8.  8.  of  the  Act  of  1878,  an  alteration  was  made  to  the  effect  Tuae  of 
that  every  bill  of  sale  should  be  duly  attested  and  should  be  regis-  '®fi^^*'^' 
tered  under  that  Act,  within  seven  days  after  the  making  or  giving 
thereof,  and  should  set  forth  the  consideration  for  which  such  bill  of  sale  Consideration 
was  given,  otherwise  such  bill  of  sale,  as  against  all  trustees  or  forth, 
assignees,  &o.,  should  be  deemed  fraudulent,  &c.     This  section  is 
repealed  by  s.  15  of  the  Act  of  1882,  but  not  so  as  to  affect  the 
validity  of  anything  done  or  suffered  imder  the  former  before  the 
commencement  of  the  later  Act. 

By  s.  8  of  the  Act  of  1882,  it  is  enacted  that  every  bill  of  sale 
shall  be  duly  attested,  and  shall  be  registered  under  the  principal 
Act  within  seven  dear  days  after  the  execution  thereof  (or  if  it  is 
executed  in  any  place  out  of  England,  then  within  seven  clear  days 
after  the  time  in  which  it  would  in  the  ordinary  course  of  post 
arrive  in  England  if  posted  inmiediately  after  the  execution 
thereof),  and  shall  truly  set  forth  the  consideration  for  which  it 

(e)  GrindeU  v.  Brendan,  6  C.  B.  K.  8.  608 ;  6  Jur.  K.  S.  1420,  0.  P. ;  Maton  y. 
JTood^  1  C.  P.  D.  67. 


'^ 
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was  given ;  otherwise  such  bill  of  sale  shall  be  void  in  respect  of 
the  personal  chattels  comprised  therein.  This  section  is  not  retro- 
spectivei  and  bills  of  sale  executed  seven  days  before  the  Act  are 
binding  on  the  grantor,  though  not  registered  {d). 

The  following  decisions  under  the  Act  of  1878  touching  the 
statement  of  the  consideration  remain  applicable. 

Where  the  consideration  is  not  truly  stated,  the  bill  of  sale,  how- 
ever honest,  will  be  void  (e). 

The  deed  was  held  void  in  the  following  cases : — 

Where  the  consideration  was  stated  to  be  120/.,  when  really  30/. 
was  for  interest  and  expenses  (/),  though  the  receipt  stated  it 
correctly.  Something  was  kept  back  for  interest  which  could  not 
be  due  (/) : 

Where  700/.  was  the  c<Hisideration  stated,  but  71,  10«.  was  re- 
tained for  commission  on  the  loan  and  expenses  (g) : 

Where  the  expenses  of  the  deed  were  deducted  from  the  con- 
sideration and  not  stated  (A) : 

And  where  part  of  the  consideration  was  money  to  be  paid  to 
the  landlord  at  a  future  day,  but  not  stated  in  the  deed  (i). 

On  the  other  hand,  a  collateral  agreement  for  the  application  of 
the  money  need  not  be  stated,  nor  are  recitals  of  the  object  and 
motive  required  (A). 

The  word  ^^  consideration  "  means  that  which  is  in  law  the  con- 
sideration for  the  giving  of  the  instrument,  not  the  sum  secured  by 
it  (/).  The  consideration  was  held  to  be  truly  stated  to  be  money 
lent,  though  it  was  a  balance  due  on  a  statement  of  account  (m). 
So  where  the  consideration  was  stated  to  be  400/.  paid,  although 
200/.  of  it  had  been  paid  a  few  days  before  (n). 

An  agreement  not  to  register,  whereby  the  bonus  was  increased, 
is  no  part  of  the  consideration,  nor  is  it  a  condition  or  defeasance  (o). 

In  a  bill  of  sale  given  by  a  purchaser  to  a  vendor  to  secure  the 


{d)  Siekton  y.  Darlow,  23  Gh.  D.  690, 
C.  A. 

(e)  Exp.  Carter^  12  Gh.  D.  908,  G.  J. 
Baoon ;  Eamlyn  v.  Betieley,  6  G.  P.  D. 
327,  eontra ;  Exp,  Nat,  Mere.  Bank,  16 
Gh.  D.  42,  G.  A. ;  Exp.  Ord,  W.  N. 
1880—196,  G.  J.  Baoon ;  afiOrmed,  W. 
N.  1881—30,  G.  A. 

(/)  Be  Barker,  16  Gh.  D.  35,  G.  A. 

ig)  Eamilion  v.  Chaine,  7  Q.  B.  D.  1  ; 
affirmed,  ib.  319,  G.  A. 

{h)  Eamilion   v.  Chaine,  eup. ;   Exp. 


Birth,  19  Gh.  D.  419,  C.  A.;  Exp. 
ChdUmor,  16  Gh.  D.  260,  G.  A.,  OTer- 
mling  Baoon,  G.  J. 

(f)   Exp.  Bolph,  19  Gh.  D.  98,  G.  A. 

(k)  Exp.  Nat.  Merc.  Bank,  sup. 

{I)  Exp,  ChalUnor,  sup. 

(m)  Ths  Credit  Co.  v.  Bbtt,  6  Q.  B.  D. 
295,  G.  A. 

(n)  Exp.  Johnson,  60  L.  T.  B.  214, 
G.  A. 

(o)  Exp.  Fopplemll,  21  Gh.  D.  73, 
G.  A. 
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balsuioe  of  purchase  money,  the  statement  of  the  consideration  as 
cash  paid  was  held  suflSoient  (p),  A  bill  of  sale  stated  the  con- 
sideration to  be  in  order  to  induce  the  grantee  not  to  institute 
proceedings  against  him;  no  proceedings  had  been  threatened; 
the  consideration  was  held  to  be  sufficiently  stated  within  the 
meaning  of  s.  8  of  the  Act  of  1878  (q) . 

By  s.  10  of  the  Act  of  1878,  it  was  provided  that  the  execution  Attestation 
of  every  bill  of  sale  should  be  attested  bt/  a  solicitor  of  the  Supreme 
Courty  and  the  attestation  should  state  that  before  the  execution  of  the 
bill  of  sale  the  effect  thereof  had  been  explained  to  tlie  grantor  by  the 
attesting  solicitor.  But  it  was  held  that  a  bill  of  sale  imder  the 
Act,  although  not  so  explained  and  attested,  was  not  void  as 
between  the  grantor  and  grantee  (r).  Attestation  by  a  solicitor 
who  was  himself  the  grantee  was  held  sufficient  («) ;  and  s6  also 
where  the  attesting  solicitor  was  the  solicitor  of  the  grantee  {t).  The 
affidavit  was  required  to  prove  the  attestation  by  the  solicitor  {u). 

Under  the  Act  of  1882,  attestation  and  explanation  to  the 
grantor  is  no  longer  required  {x).  Attestation  by  any  credible 
witneas,  not  a  party,  wiU  sufSoe  {x). 

By  s.  10  of  the  Act  of  1878,  such  bill  of  sale  and  also  a  true  copy  KKng  with 
thereof  shall  be  presented  to,  and  the  said  copy  and  affidavit  shall  "^ 
be  filed  with,  the  registrar  within  the  seven  days.     A  true  copy  is 
not  invalidated  for  clerical  errors  (y). 

By  s.  13  thereof,  the  ^nasters  of  the  Supreme  Court  of  The  registrap. 
Judicature  attached  to  the  Queen^s  Bench  Division  of  the  High 
Court  of  Justice,  or  such  other  officers  as  may  for  the  time  being  be 
assigned  for  this  purpose  under  the  provisions  of  the  Supreme 
Court  of  Jud.  ActSy  1873  and  1875,  are  to  be  the  registrars  for  tJie 
purposes  of  that  Act,  and  any  one  of  the  said  masters  may  perform  all 
or  any  of  the  duties  of  the  registrar. 

It  would  seem  from  s.  10  that  the  biU  of  sale  is  not  to  be  filed, 
but  only  the  copy  and  affidavit. 

It  is  sufficient  to  file  a  copy  of  the  schedule  with  the  original 

(/?)  £xp.  Bolland,  21  Ch.  D.  543,  G.  A.  {t)  Fenwarden  y.  Mobertt,  9  Q.  B.  D. 

\q)  Re  FothergUl,  29  W.  R.  676,  C.  A.  137. 

(r)  BavU  v.  Goodman,  6  0.  P.  D.  128,  («)  Sharpe  v.  Bireh,  8  Q.  B.  D.  111. 

0.  A.,  reyeraing  ib»  20  ;  Exp.  Nat.  Mere,  {x)  S.  10. 

Bank,  sup. ;  Hill  y.  Kirkwood,  28  W.  R.  (y)  Gardner  y.  Shaw,  24  L.  T.  N.  S.  319 ; 

358,  0.  A.  19  W.  R.  763,  Q.  B. ;  Me  Sewer,  21  Oh. 

(«)  Seal  y.  Claridge,  7  Q.  B.  D.  516,  D.  871,  0.  A. ;  Elliott  y.  Freeman,  7L.  T. 

C.  A.  N.  S.  715,  C.  B. 
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bill  of  sale,  where  the  original  schedule  has  been  disannexed  and 
lost  (z). 
"  Time  of  It  was  held  that  the  "  time  of  such  bankruptcy  "  in  s.  1  of  the 

raptoy."  "  Act  of  1854,  meant  the  time  of  the  act  of  bankruptcy  (a),  and  that 
the  bill  of  sale  was  defeated  by  relation  back  of  the  title  of  the 
trustee  to  the  act  of  bankruptcy  (b). 

But  by  s.  8  of  the  Act  of  1878,  the  words  "  the  time  of  filing 
the  petition  for  banh^ptcy  or  liquidation  "  are  substituted  for  the 
words  "  time  of  such  bankruptcy ; "  there  will  consequently  be  now 
no  relation  back  of  the  title. 

In  case  of  the  residence  of  the  grantor  or  the  situation  of  the 
goods  enumerated  in  the  bill  of  sale  being  outside  the  London 
Bankruptcy  district,  the  registrar  under  the  Act  of  1878  must 
transmit  to  the  local  registry,  within  three  days,  an  abstract  of  the 
contents  thereof  to  be  filed,  kept,  and  indexed  therein,  in  which 
searches  may  be  made  (o). 


(3.)  Defeasance^  8fc. 

Any  defeasance,  condition,  or  declaration  of  trust  to  which  the 
bill  of  sale  is  subject,  is  to  be  taken  as  part  of  the  bill  of  sale  for 
the  purpose  of  registration  (s.  2  of  Act  of  1854),  and  is  to  be 
written  on  the  same  paper  or  parchment  theremth  before  the  regiS' 
trationy  and  is  to  be  truly  set  forth  in  the  copy  filed  under  the  Act  of 
1878  theremth  and  as  part  thereof  ofhericise  the  registration  to  be 
void  (sect.  10,  cl.  3  of  Act  of  1878). 

The  declaration  of  trust  referred  to  in  s.  2  of  the  Act  of  1854 
and  s.  10  of  the  Act  of  1878  does  not  apply  to  a  trust  declared 
in  favour  of  a  third  party ;  the  trust  must  be  one  in  which  the 
grantor  has  an  interest  (d). 

A  parol  agreement  for  payment  of  the  debt  by  instalments 
must  be  inserted  in  the  bill  of  sale  (e) ;  but  a  memorandum  ex- 
plaining a  charge  in  the  bill  of  sale  for  bonus  and  interest,  is  not 
within  the  Acts  (/). 


(s)  Ch^em  y.  Attmhonmgh^  8  H.  &  C.  (li)  Robimon  y.  CoUingwoody  13  W.  R. 

468  ;  11  Jut.  N.  S.  14  ;  13  W.  B.  186.  84 ;  10  Jur.  N.  S.  1080 ;  34  L.  J.  C.  P. 

(a)  Exp,  Attwater,  5  Ch.  D.  27,  C.  A.  18. 

(b)  lb,;  and  £a^.  Furber,  6  ib,  181,  (e)  Exp,  Southam,   17  Eq.  678,  V.  C. 
y.  C.  Bacon.  Bacon. 

(c)  Act  of  1882,  s.  11.  (/)  Exp,  Collint,  10  Ch.  367. 
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(4.)  The  Register. 

By  8.  12  of  the  Act  of  1878,  it  is  provided  that  the  registrar  Theregiater. 
shall  keep  a  book  (in  the  Act  called  '*  the  register  ")  for  the  purposes 
of  the  Actj  and  shally  upon  the  fling  of  ani/  bill  of  sale  or  copy  under 
the  Acty  enter  therein  in  the  form  set  forth  in  the  second  schedule  {B.) 
to  the  Act  annexed,  or  in  any  other  prescribed  form,  the  name, 
residence,  and  occupation  of  t/ie  person  by  wliom  the  bill  teas  made  or 
given  {or  in  case  the  same  icas  made  or  given  by  any  person  under  or 
in  the  execution  of  process,  then  the  name,  residence,  and  occupation  of 
the  person  against  whom  such  process  tca^  issued),  and  also  the  name 
of  the  person  or  persons  to  whom  or  in  whose  favour  the  bill  ^cas  given, 
and  the  other  particulars  shown  in  the  said  schedule  or  to  be  prescribed 
tinder  the  Act,  and  shall  number  all  such  bills  registered  in  each  year 
consecutively,  according  to  the  respective  dates  of  their  registration. 

Upon  the  registration  of  any  affidavit  of  renewal  the  like  entry  RenewaL 
shall  be  made,  with  the  addition  of  the  date  and  number  of  the  last 
previous  entry  relating  to  the  same  bill,  and  the  bill  of  sale  or  copy 
originally  fled  shall  be  tliereupon  marked  with  the  number  affixed  to 
such  affidavit  of  renewal. 

The  registrar  shall  also  keep  an  index  of  the  names  of  the  grantors  Index. 
of  registered  bills  of  sale  with  reference  to  entries  in  th^  register  of  the 
bills  of  sale  given  by  each  such  grantor. 


(5.)   What  "  bill  of  sale  "  meant  under  the  Act  of  1854,  and  cases. 

In  the  construotion  of  the  Act  of  1854  (s.  7),  the  expression 
*^  bill  of  sale  "  includes  bills  of  sale,  assignments,  transfers,  dedant" 
tions  of  trust  without  transfer,  and  other  assurances  of  personal 
chattels,  and  also  powers  of  attorney,  authorities  or  licences  to 
take  possession  of  personal  chattels  as  security  for  any  debt ;  but 
not  assignments  for  the  benefit  of  the  creditors  of  the  person 
making  or  giving  the  same,  marriage  settlements,  transfers  or 
assignments  of  any  ship  or  vessel,  or  any  share  thereof,  transfers 
of  goods  in  the  ordinary  course  of  business  of  any  trade  or  calling ; 
bills  of  sale  of  goods  in  foreign  parts  or  at  sea,  bills  of  lading, 
India  warrants,  warehouse  keepers'  certificates,  warrants  or  orders 
for  the  delivery  of  goods  or  any  other  documents  used  in  the  ordinary 
course  of  business  as  proof  of  the  possession  or  control  of  goods,  or 
authorizing,  or  purporting  to  authorize,  either  by  indorsement  or 
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Cases  of  bills 
of  sale  under 
Act  of  1864. 


Lioence  to 
take  posses- 
sion. 


Creditors' 
deeds. 

Settlements. 


Other 
assnzanoes. 


Receipt  and 
inventory. 


by  delivery,  the  possessor  of  sucIl  document  to  transfer  or  receive 
goods  thereby  represented. 

It  would  seem  that  a  mortgage  of  real  estate,  with  an  attorn- 
ment clause  by  the  mortgagor  to  the  mortgagee  for  ten  years,  if 
the  security  so  long  continue,  with  power  to  distrain  on  chattels 
on  the  premises,  is  not  within  the  Act  (g). 

Under  the  words  "licence  to  take  possession  of  chattels,"  a 
brewer's  lease,  with  power  to  take  possession  of  stock  in  trade  on 
non-payment  of  account  current,  is  within  the  Act  (A).  A  licence 
in  a  builder's  contract  to  take  possession  on  default,  "  as  and  for 
liquidated  damages,"  is  not  within  the  words  of  the  Act,  "as 
security  for  any  debt "  (/). 

A  distinction  has  been  taken  between  an  assignment  of  future 
chattels,  and  a  mere  power  at  any  time  to  enter  and  seize  them  {k). 

A  transaction  of  hire  and  conditional  sale  is  not  within  the  Act, 
though  the  vendor  has  a  power  of  seizure,  because  no  property  ever 
was  in  the  purchaser  (/). 

Assignments  for  creditors  must,  to  fall  within  the  exception,  be 
for  the  benefit  of  all  creditors,  though  not  executed  by  all  («w). 

A  post-nuptial  settlement  is  not  within  the  exception  of  "mar- 

■ 

riage  settlements  "  («). 

It  was  a  question  under  the  Act  of  1854  what  documents,  not 
being  strictly  bUls  of  sale,  were  within  the  Act  under  the  words 
"  other  assurances  of  personal  chattels."  A  letter,  purporting  to 
transfer  coals,  and  containing  an  undertaking  to  hand  the  proceeds 
thereof  to  a  creditor,  was  registered  under  the  Bills  of  Sale  Act, 
and  held  to  amount  to  an  equitable  assignment  (e>). 

Under  the  Act  of  1854,  it  was  held  that  the  bDl  of  sale,  what- 
ever its  form,  must  be  an  instrument  by  which  a  title  to  the  goods 
is  acquired;  the  term,  therefore,  did  not  include  a  receipt  for 
purchase  money,  though  it  referred  to  an  inventory  of  the  goods  {p). 


{jSf)  Mortm  y.  Woodt,  4  L.^R.  Q.  B. 
307 ;  38  L.  J.  Q.  B.  81 ;  notwithstand- 
ing Fish.  Mtg.  66,  66,  ed.  3. 

(A)  Exp,  Hopcraft^  14  W.  R.  168, 
Holroyd,  Com. 

(0  Exp,  Netvitl,  16  Ch.  D.  622,  C.  A. 

(*)  Carr  v.  Allatt,  27  L.  J.  Exc.  386 ; 
E^eve  y.  Whitmore,  33  L.  J.  Ch.  63  ;  12 
"W.  R.  113,  L.  C. ;  Browny,  Bateman,  2 
L.  R.  C.  P.  272,  284. 

(0  Exp,  Crawcour,  9  Ch.  D.  419, 
0.  A. 


(m)  GeneralE^mithinfff  ^.  Co.  y.  Vimn, 
2  H.  &  C.  163 ;  9  Jar.  N.  S.  660. 

(n)  Fowler  y.  Fottery  6  t^.  99 ;  28  L.  J. 
Q.  B.  210.  See  Ashton  y.  Blaekshaw,  9 
Eq.  618,  y.  C.  Malins. 

(o)  Exp.  Montagu^  1  Ch.  D.  664,  C.  A. 

\p)  AlUopp  y.  Day,  I'S.  &N,  467 ;  8 
Jar.  N.  S.  41 ;  Thornton  y.  Barrett,  1  L. 
T.  N.  S.  Q.  B.  268  ;  ffaie  y.  3fetrcpoUtan 
Saloon,  ^e,  Co.  28  L.  J.  Ch.  777,  V.  C. 
Kindersley ;  Oough  y.  Everard,  2  H.  & 
C.  1 ;   WoodgaU  y.  Oodfrey,  4  Ex.  D.  69; 


Sjsct.  5. 
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These  deoisioiis  were  held  not  applioable  where  the  transaction  was 
really  a  security  (q). 

A  letter  of  hypothecation,  whereby  a  factor  pledged  goods  for  an 
advance  made  to  himself,  was  held  not  to  require  registration  under 
the  Bills  of  Sale  Act,  17  &  18  Vict.  c.  36  (r). 

A  builder's  contract,  by  which  all  materials  placed  on  the  pre- 
mises by  him  were  to  belong  to  the  house,  was  held  not  to  require 
registration  (a). 

An  agreement  for  a  bill  of  sale,  if  it  amounted  to  or  was  relied  Equitable 
on  as  an  equitable  assignment,  was  held  to  be  within  the  Act  (t) ; 
but  this  seemed  to  be  at  variance  with  other  cases  (u).  If  by  the 
document  the  property  in  the  goods  was  intended  to  pass,  the 
document  must  have  been  registered  {x).  The  result  was  that 
whatever  document  passed  the  property,  at  law  or  in  equity,  must 
have  been  registered  (y).  But  an  agreement  for  a  lien  was  held 
not  within  the  Act  (2).  A  registered  bill  of  sale  by  the  equitable 
owner,  the  goods  remaining  in  the  possession  of  the  trustee,  is  said 
to  be  void  (a). 

The  difficulties  arising  from  these  decisions  have  been  removed 
by  the  Act  of  1878. 

(6.)  Restriction  on  power  of  seizure  under  the  Act  of  1882. 

A  power  of  seizure  in  a  bill  of  sale  shall  only  be  exercised  in 
default  of  payment,  or  of  performance  of  covenants  necessary  for 
maintaining  the  security ;  or 

In  case  of  bankruptcy,  or  distraint  for  rent,  rates,  or  taxes ;  or 

On  fraudulent  removal  of  goods ;  or 

On  non-production  without  reasonable  excuse  of    the  last 

receipt  for  rent,  rates  or  taxes ;  or 
In  case  of  execution  levied  against  the  grantor  {b). 


BriirUy  v.  Brevost,  6  L.  R.  0.  P.  U4 ; 
Martden  y.  MeadowSy  7  Q.  B.  D.  80, 
C.  A. 

(q)  Exp,  Odell,  10  Oh.  D.  76,  0.  A. ; 
Exp,  Cooper y  ib,  313,  0.  A. 

(r)  Exp.  North  Western  Bank,  16  Eq. 
69,  0.  J.  Baoon. 

(«)  Eroion  y.  Eateman,  sup.;  Blake  y. 
Izard,  16  W.  B.  108,  Q.  B. ;  Exp.  Newitt, 
sup.;  Reeves y.  Earlow,  11  Q.  B.  D.  610, 
affirmed  12  ib.  436,  C.  A. 

(/)  Exp.  ifaekay,  8  Oh.  643;  Exp. 
Conning,  16  Eq.  414,  V.  0.  Baoon. 


(u)  Brown  y.  Bateman,  sup. ;  Exp. 
North'  Western  Bank,  sup.;  Exp.  Soman, 
12  Eq.  698,  V.  0.  Bacon  ;  Taylor  y. 
Eekersley,  5  Oh.  D.  740,  V.  0.  Bacon. 

{x)  Brantom  y.  Grists,  I  0.  P.  D. 
349;  affirmed  2  ib.  212. 

{y)  See  Re  Trethowan,  5  Oh.  D.  659, 
667,  V.  0.  Baoon. 

(2)  Exp.  Watson,  ib.  35,  0.  A. ;  Swain" 
ston  y.  Clay,  11  W.  R.  811,  L.  J. 

(a)  Chapman  y.  Knight,  6  0.  P.  D.  308. 

{b)  Aot  of  1882,  8.  7. 
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But  the  grantor  may  within  five  days  from  the  seizore  apply  to 
the  Court  for  an  injunction  to  restrain  the  grantee  from  removing 
or  selling  the  chattels  (6) ;  and  during  the  five  days  the  goods 
cannot  be  removed  or  sold  (c). 

A  parol  agreement  for  a  bill  of  sale  is  not  within  this  section ;  it 
could  not  be  registered  {d). 

S.  7  applies  to  goods  seized  after  the  commencement  of  the 
Act  under  a  bill  of  sale  registered  before  the  Act  {e). 

A  power  to  seize  on  non-production  of  the  policy  does  not  render 
the  bill  of  sale  void  if  it  contains  a  proviso  that  there  shall 
be  no  seizure  for  any  cause  other  than  those  mentioned  in  the 
Act  (/). 

The  bin  of  sale  is  valid,  though  there  are  several  mortgages  for 
different  sums,  with  powers  of  seizure  (</). 

Where  rent  has  been  due  only  a  few  days,  and  the  landlord  has 
not  yet  required  payment,  there  is  a  reasonable  excuse  for  non- 
production  of  the  last  receipt  {e). 

Where  after  seizure  the  grantor  has  offered  to  pay,  but  the 
grantee  has  refused  to  receive,  the  Court  will  stay  the  sale  on 
payment  (e). 

If  the  bill  of  sale  provides  for  seizure  of  the  goods  for  causes 
other  than  those  specified  in  s.  7,  the  bill  of  sale  will  be  void  (t). 

Capitalised  interest  secured  is  not  within  the  form  for  payment 
of  principal  and  interest  (A-). 
Keooasary  for       Covenants  for  payment  of  insurance  premiums  and  production  of 
Sw^secmSf.    receipti3  are  covenants  "necessary  for  maintaining  the  security,'*  and 
vaUd  (/). 

(7.)  Form  of  Bill  of  Sale  under  the  Act  of  1882. 

By  s.  9  of  this  Act,  a  bill  of  sale  to  secure  the  payment  of 
money  must  be  in  the  form  given  in  the  schedule  to  the  Act ;  but 
it  has  been  held  that  it  is  not  necessary  to  insert  the  actual  rate  of 
interest  (m). 

(i)  Act  of  1882,  B.  7.  (»)  BavM  v.  BurUm,  11  Q.  B.  D.  637, 

(4  lb,  B.  13.  C.  A. ;  affiiming  8  \Jb,  414 ;  12^  miliams, 

(d)  Exp,  Eauxwell,  23  Ch.  D.  626, 0.  A.  ^up. 

{e)  Exp,  Cotton,  11  Q.  B.  D.  301.  (jfc)  Bwoit  y.  Burton,  tup. 

(f)  Duff  V.  Valentine,  W.  N.  1883—  (/)  Hammond  v.  Hocking,  12  Q.  B.  D. 

225,  Field,  J. ;  but  see  Be  Williame,  25  291 ;  63  L.  J.  205. 

Ch.  D.  656,  C.  J.  Bacon.  (w)  Wihon  v.  Kirkwood,  W.  K.  1883— 

(^)  MelviUe  v.  Houghton,  W.  N.  1883—  40,  Chitty,  J. 
223,  Q.  B.  D. 
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(8.)   What  "  bill  of  sale  "  means  under  the  Act  of  1878. 

By  s.  4  of  the  Act  of  1878,  the  expression  "bill  of  sale'* 
includes  bills  of  sale,  assignments,  transfers,  declarations  of  trust 
without  transfer,  inventories  of  goods  mth  receipt  thereto  attached^ 
or  receipts  for  purchase  moneys  of  goods,  and  other  assurances  of 
personal  chattels,  and  also  powers  of  attorney,  authorities,  or 
licences  to  take  possession  of  personal  chattels  as  security  for  any 
debt,  and  also  any  agreementy  whether  intended  or  not  to  be  follotced 
by  the  execution  of  any  other  instrument^  by  which  a  right  in  equity  to 
any  personal  chattels,  or  to  any  charge  or  security  thereon,  shall  be 
conferred. 

A  registered  bill  of  sale  by  the  grantee  under  an  unregistered 
bill  of  sale  of  A.  is  void  against  the  creditors  of  A.  remaining  in 
possession  (n). 

A  receipt  with  an  inventory  given  by  a  sheriff's  officer,  is  not  a 
bill  of  sale  under  this  section,  though  the  purchaser  allows  the 
debtor  to  remain  in  possession  (o). 

(9.)   What  "  bill  of  sale  "  means  under  the  Act  of  1882, 

By  B.  3  of  this  Act,  the  expression  ^'bill  of  sale"  has  the 
same  meaning  as  in  the  Act  of  1878,  s.  4,  except  as  to  bills  of 
sale,  or  other  documents,  given  otherwise  than  by  way  of  security, 
to  which  the  Act  of  1882  does  not  apply. 

By  s.  12,  bills  of  sale  for  sums  under  30/.  are  void. 

By  s.  17,  debentures  of  any  mortgage,  loan,  or  other  incorpo- 
rated company  secured  upon  the  capital  stock  or  goods,  chattels,  and 
effects  of  such  company  are  not  within  the  Act  (/?). 

Where  debentures  are  not  charged  upon  any  property  of  the 
company,  but  are  secured  by  an  ajssignment  of  property  which  is 
not  duly  registered  as  a  bill  of  sale,  the  debenture  is  not  within  the 
exception  {q), 

(10.)  What  ^^ personal  chattels^^  meant  under  the  Act  of  1854,  and  cases. 

In  the  Act  of  1854,  the  expression  **  personal  chattels ''  m^ans 
goods,  furniture,  fixtures,  and  other  articles  capable  of  complete 

(a)  Chapman Y.KnifhtfbCT.D.ZOS,  {p)  See  Be  Jtphalts,  %c,  Co,  W.  K. 

\o)  Martdm  y.  Meadows^  7  Q.  B.  D.       1883—162,  V.  G.  Baoon. 
80,  G.  A.  (q)  Broeklehurst  v.  BaUioay  FrrnHng 

Co,  W.  N.  1884—70,  Field,  J. 
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Chaf.  44. 


Plztorefly  how 
far  withm 
Act  of  1854. 


WaterfdUY, 
Bmiitone, 


Mather 'V, 
Friuer. 


transfer  by  deliTeiy,  but  does  not  indude  chattel  interests  in  real 
estate,  nor  shares  or  interest  in  the  stock,  funds,  or  securities  of 
any  goTemment,  or  in  the  capital  or  property  of  any  incorporated 
or  joint  stock  company,  nor  choses  in  action,  nor  any  stock  or 
produce  upon  any  farm  or  lands  which,  by  virtue  of  any  covenant 
or  agreement,  or  of  the  custom  of  the  country,  ought  not  to  be 
removed  from  any  &rm  where  the  same  shall  be  at  the  time  of  the 
nfiftlriTig  or  giving  of  such  bill  of  sale  (s.  7). 

Under  the  Act  of  1854,  it  was  held  that  the  words  ^^  personal 
chattels  "  comprised  ^'  fixtures  capable  of  complete  transfer  by  de- 
livery"  (r) ;  and  that "  fixtures  "  meant  things  which,  in  contempla- 
tion of  law,  have  a  separate  existence  as  fixtures,  as  distinct  from 
their  connexion  vfith  and  adhesion  to  the  freehold  («) ;  but  great 
difficulty  existed  in  deciding  what  was  a  bill  of  sale  or  assurance 
of  fixtures  vfithin  the  Act. 

It  was  not  neoefisaiy  to  register  a  conveyance  of,  or  contract 
concerning,  land,  by  the  mere  force  of  which  a  legal  or  equitable 
interest  in  fixtures  or  other  chattels  as  adjuncts  to  the  land,  was 
passed  {t).  But  fixtures,  which  were  only  such  for  the  purpose  of 
trade  and  not  as  permanent  adjuncts  to  the  land,  being  liable  to  be 
distrained  (w)  and  capable  of  transfer  by  delivery,  were  held  within 
the  Act  when  separately  assigned,  and  were  not  exempt  because 
the  land  may  have  been  charged  by  the  same  instrument  (:r). 

A  difficulty  arose  in  Waterfall  v.  Penistone  (r),  from  the  fact 
that  the  additional  fixtures  passed  by  the  prior  mortgage ;  but  in 
a  later  case  {y)  the  decision  was  rested  on  the  fact  that  the  tenor  of 
the  instrument  showed  that  the  parties  did  not  intend  the  additional 
fixtures  to  pass  by  the  prior  mortgage. 

A  mortgage  in  fee  of  land  was  held  to  pass  the  fixtures  thereon 
as  paxt  of  the  land,  though  they  were  trade  fixtures  and  not  men- 
tioned in  the  deed,  and  the  mortgage  was  held  not  to  be  a  bill  of 
sale  within  the  statute  {z) ;  the  same  result  followed  if  the  fixtures 
were  included  in  the  same  witnessing  part  as  the  land  (a),  and 
the  mortgage  comprised  all  fixtures  on  the  land,  though  not  ejuadem 
generis  with  those  enumerated  (2).     In  Mather  v.  Fraser  {t)  there 


(r)  Waterfall  v.  Peniatcne,  3  Jur.  N.  S. 
17  ;  6  E.  &  B.  876. 

(»)  JExp,  Laglith,  8  Ch.  1080,  1081,  L. 
J.  James. 

(t)  Mather  v.  Fraeer,  2TL,kS.  636 ; 
Breum  v.  Bateman^  2  L.  B.  G.  P.  272; 
Meux  y.  Jacobs,  7  L.  B.  H.  L.  481. 


(u)  Halliwell  v.  Fastwood,  6  Bxo.  296. 

{x)  Waterfall  t.  Fenitionef  sup,  Bnt 
see  2  Dav.  Conv.  789,  ed.  3. 

(y)  WalmsUy  y.  Milne,  7  C.  B,  N.  S. 
134. 

(z)  Mather  y.  Fraser,  sup. 
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was  a  covenant  by  the  mortgagor  not  to  remove  the  fixtures  with- 
out the  permission  of  the  mortgagee ;  but  it  does  not  appear  in  the 
report  whether  the  mortgage  contained  a  power  of  sale  of  the 
mortgage  premises  as  an  entirety,  or  of  the  fixtures  separately.  It 
was  considered  that  a  conveyance  of  the  land  and  the  fixtures 
thereon,  irrespective  of  the  form  of  the  assurance,  was  not  within 
the  Act  at  all. 

A  bill  of  sale  of  trade  fixtures,  attached  to  freehold  premises 
already  in  mortgage  to  another  person,  and  subject  to  a  previous 
further  charge  to  the  grantee  under  the  bill  of  sale,  was  held  to 
fall  within  the  statute  (6) ;  but  some  strong  observations  have  been 
made  on  this  case  (c). 

In  Boyd  v.  Shorroch  (d)  a  mortgage  of  leaseholds  and  fixed  ma- 
chinery and  all  fixtures  thereon,  whether  moveable  or  otherwise, 
was  held  by  V.  0.  Wood  not  to  be  a  bill  of  sale  within  the  Act  (d) ; 
this  case  would  seem  to  be  simply  a  corollary  from  Mather  v. 
leaser  {e)  ;  but  it  was  overruled  (/),  and  the  result  was  held  to  be 
the  same,  whether  the  fixtures  were  assigned  in  the  same  or  a 
separate  witnessing  part  {g). 

In  -Erp.  Baglish  {/i)  the  mortgage  contained  a  power  for  the  Power  to  sell 
mortgagee  to  sell  the  fixtures  separate  from  the  land ;  but  where  geporately.  * 
the  mortgage  contained  no  such  power,  it  was  held  not  to  require 
registration  (»').  It  was  said  that  this  is  a  thin  but  substantial 
distinction  (k) ;  but  the  distinction  seemed  to  depend,  not  upon 
the  interest  of  the  grantor  in  the  fixtures  as  "  fixtures  capable  of 
transfer  by  delivery,"  but  upon  the  right  conferred  on  the  grantee 
to  sell  the  fixtures  separately.  The  result  was  that  a  grantor,  by 
a  careful  wording  of  the  mortgage  of  the  land  and  fixtures,  could 
always  keep  clear  of  the  Act. 

A  deposit  of  an  assignment  of  leasehold  and  trade  fixtures  to 
secure  a  debt  was  held  void  for  want  of  registration  (/).  It  was 
held  that  either  the  deposit  passed  no  property  in  the  fixtures, 
or,  if  equivalent  to  an  assignment,  it  ought  to  have  been  regis- 
tered {I), 

{b)   WaUrfdll  v.  FenUtone,  sup,  {jg)  Sawtry  v.  JButliny  8  L.  R.  Q.  B. 

(c)  2  Dav.  Conv.  739,  ed.  3.  290 ;  8  Cb.  1082 ;  Sxp,  Brown,  9  Ch.  D. 

{d)  6  Eq.  72,  V.  0.  Wood.  389,  C.  A. 

(e)  Sup.  (h)  Sup, 

If)  Begbie  v.  Fenwick,  24  L.  T.  N.  S.  (i)   Exp,  Barolay^.d  Ch.  576. 

58 ;  8  Ch.  1075,  n.  V.  C.  Malizis ;  Exp,  {k)  Fer  L.  J.  Jamee,  ib.  680. 

Dagliih,  sup. ;  Be  Eslick,  4  Ch.  D.  503,  {I)  Be  Trethowtmy  5  Ch.  D.  659,  567. 

y.  C.  BaooD.  y.  C.  Bacon  (oompromised). 
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Growing 
crops,  &c. 


Ghrowing  crops  were  held  not  to  be  within  the  Act  (n).  But  as 
soon  as  the  crops  were  severed,  they  became  chattels  under  the  deed, 
and  the  deed  was  accordingly  void  in  default  of  registration  (o). 

Foreign  ships  are  not  within  the  Acts  (/?),  nor  is  a  mortgage  of  a 
partnership  share  {q).  Future  goods  are  within  the  Acts  (r),  but 
chattels  in  Scotland  are  not  («). 


Sect.  7. 

Fixtures  or 
growing^ 
crops  not  to 
be  deemed 
separatelj 
assigned 
when  the  land 
passes  by  the 
same  instru- 
ment. 


(11.)   WTiat  ^^ personal  chattels  "  means  under  the  Act  of  1878. 

These  decisions  gave  rise  to  another  alteration  in  the  law  which 
was  effected  by  s.  4  of  the  Act  of  1878,  which  enacts  that  the 
expression  '^personal  chattels"  shall  mean  goods,  furniture,  and 
other  articles  capable  of  complete  transfer  by  delivery,  and  {tchen 
separately  assigned  or  charged)  fixtures  and  groicing  cropsy  but  shall 
not  include  chattel  interests  in  real  estate,  nor  fixtures  {except  trade 
machinery^  as  in  the  Act  defined  and  hereinafter  mentioned)^  when 
assigned  together  with  a  freeliold  or  leasehold  interest  in  any  land  or 
building  to  which  they  are  affixed^  nor  growing  crops  when  assigned 
together  tcith  any  interest  in  the  land  on  tchich  t/iey  grow ;  in  other 
respects  s.  17  of  the  former  Act  remains  unaltered. 

And  the  Act  of  1878  contains  the  following  clause  (s.  7) : — 

No  fixtures  or  growing  crops  shall  be  deemed^  under  the  Acty  to  be 
separately  assigned  or  cliarged  by  reason  only  that  they  are  assigfied  by 
separate  wordsy  or  t/iat  power  is  given  to  sever  them  from  the  land  or 
building  to  which  tfiey  are  affixed^  orfrotn  the  land  on  which  they  groWy 
tcithout  othericise  taking  possession  of  or  dealing  tcith  such  land  or 
buildingy  or  kindy  if  by  tlie  same  instrument  any  freehold  or  leasehold 
interest  in  the  land  or  building  to  which  such  fixtures  are  affixedy  or 
in  the  land  on  tchich  such  crops  growy  is  also  conveyed  or  assigtied  to  the 
same  person  or  persons. 

The  same  rule  of  comt ruction  shall  be  applied  to  all  deeds  or  instim^ 
nientSy  including  fixtures  or  growing  cropSy  executed  before  the  com- 
mencement  of  the  Act  (t)y  and  t/ien  subsisting  and  in  forccy  in  all 


(«)  BranUm  v.  Griffitay  1  0.  P.  D. 
349;  a£Qrmed  2  ib.  212  \  OTerroling 
Sheridan  v.  McCartney,  H  L:,  Com.  L. 
R.  606  ;  Newtnan  v.  Cardinal,  2  F.  &  F. 
840 ;  Exp,  Fayne,  11  Oh.  D.  539,  C.  A. 

(o)  Be  BhilHpa,  16  Oh.  D.  104,  C.  A. 

{p)  Union  Bank  of  London  v.  Zenanion, 
3  C.  P.  D.  243. 


(q)  Be  Bainbridye,  8  Ch,  D.  218,  V.  C. 
Bacon. 

(r)  Eolroydy,  ManhaU,  10  H.  L.  191, 
227. 

(*)  Exp,  Soperaft,  14  W.  B.  168,  Bky. 

(t)  See  Exp,  Moor^e^  ^e.  Co.  14  Gh.  D. 
379,  0.  J.  Bacon. 
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questions  arising  wider  any  bankruptcyy  liquidatiouy  assignment  for 
the  benefit  of  creditors^  or  execution  of  any  process  of  any  Court, 
which  shall  take  place  or  be  issued  after  the  commencement  of  the 
Act. 


(12.)  Schedule  ofpersotial  chattels  under  Act  (>/^1882. 

By  8. 4  of  the  Act  of  1882,  every  bill  of  sale  is  required  to  have  a 
schedTile  of  the  personal  chattels  comprised  therein,  and  is  void, 
except  as  against  the  grantor,  in  respect  of  any  personal  chattels 
not  specifically  described  in  the  schedule. 

By  s.  5  thereof  a  bill  of  sale  is  void,  except  as  against  the 
grantor,  in  respect  of  any  personal  chattels  of  which  the  grantor 
was  not  the  true  owner,  at  the  time  of  the  execution  of  the  bill  of 
sale. 

But  s.  6  thereof  excepts  out  of  these  sections  growing  crops 
separately  assigned  or  charged,  and  fixtures,  plant  or  trade 
machinery  substituted  for  fixtures,  plant  or  trade  machinery  specifi- 
cally described  in  the  schedule. 


(13.)  Trade  machinery. 

In  the  Act  of  1878  are  contaiiied  the  following  important  new 
provisions  relating  to  trade  machinery : 

S.  5.  From  and  after  the  commencement  of  the  Act,  trade 
machinery  slmllj  for  the  purposes  of  the  Act,  be  deemed  to  be 
personal  chattels,  and  any  mode  of  disposition  of  trade  machi^iery  by 
the  owner  tliereof,  which  tcould  be  a  bill  of  sale  as  to  any  other  personal 
chattels,  shall  be  deemed  to  be  a  bill  of  sale  within  the  meaning  of  the 
Act. 

For  the  purposes  of  the  Act — 

"  Trade  machinery  "  means  the  machinery  used  in  or  attached  to  Trade 
any  factory  or  workshop;  ^^' 

1st.  Exclimve  of  the  fitted  motive-powers,  such  as  the 
water-tcheels  and  steam  engines,  and  the  steam' 
boilers,  donkey  engines,  and  other  fixed  appurtenances 
of  the  said  motive-powers  ;  and, 
2nd'.  Exclusive  of  the  fixed  power  machinery,  such  as  the 
shafts,  wheels,  drums,  and  their  fixed  appurtenances, 
which  transmit  the  action  of  the  motive-powers  to  the 
other  machinery,  fixed  and  loose ;  and 
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3rd.  Exclmive  of  the  pipes  for  steamy  gasy  and  tcatery  in  the 

factory  or  workshop. 

The  machinery  or  effects  excluded  by  the  section 

from  the  definition  of  trade  machinery  shall  not  be 

deemed  to  be  personal  chattels  within  the  meaning  of 

the  Act. 

Factory  or  "  Factory   or  workshop  "  means   any  premises   on   which  any 

workshop. 

manual  labour  is  exercised  by  way  of  trade y  or  for  purposes  of 
gain,  in  or  incidental  to  the  folloxcing  purposes  or  any  of  them  ; 
that  is  to  say, 

{a,)  In  or  incidental  to  the  snaking  any  article  or  part  of  an 

article;  or 
ib.)  In  or  incidental  to  the  altering^  repairingy  ornamentingy 

finish ingy  of  any  article  ;  or 
(c.)  In  or  incidental  to  the  adapting  for  sale  any  article. 
Certain  in-  S.  6.  Hvery  attornmenty  instrumenty  or  agreementy  not  being  a 

ffhin^powerB  ^^^""^  leasCy  whereby  a poicer  of  distress  is  given  or  agreed  to  be  given 
of  distress  to    j^  ^j^y  person  to  any  other  person  by  way  of  security  for  any  present y 

be  subject  to*^ 

the  Act  of       future,  or  contingent  debt  or  advancCy  and  whereby  any  rent  is  reserved 
1878  ./  7  *f 

or  made  payable  as  a  mode  of  providing  for  the  payment  of  interest  on 
such  debt  or  advancCy  or  otherwise  for  the  purpose  of  such  security  onlyy 
shall  be  deemed  to  be  a  bill  of  salcy  within  the  meaning  of  the  Acty  of 
any  personal  chattels  which  may  be  seized  or  taken  under  such  power  of 
distress. 

Providedy  that  nothing  in  that  section  shall  extend  to  any  mortgage 
of  any  estate  or  interest  in  any  landy  tenementy  or  hereditament  which 
the  mortgageCy  being  in  possessiony  shall  have  demised  to  the  mortgagor 
as  his  tenant  at  a  fair  and  reasonable  rent. 

(14.)  Apparent  possession  under  both  ActSy  and  cases. 

In  the  Act  of  1854  personal  chattels  are  deemed  to  be  in  the 

"  apparent  possession  "  of  the  person  making  or  giving  the  bill  of 

sale,  so  long  as  they  remain  in  or  upon  any  house,  mill,  warehouse, 

building,  works,  yard,  land,  or  other  premises  occupied  by  him,  or 

as  they  shall  be  used  and  enjoyed  by  him  in  any  place  whatsoever, 

notwithstanding  that  formal  possession  thereof   may  have  been 

taken  by  or  given  to  any  other  person  (s.  7). 

Decisions  The  foUowing  decisions  under  the  Act  of  1854,  upon  the  words 

ismI^U-''*    "  apparent  possession,"  are  applicable  to  the  Act  of  1878. 

cable.  The  "  occupation  "  of  the  grantor  must  be  an  actual  de  facto 


Shot.  14.        APPARENT  POSSESSION  UNDER  BOTH  ACTS. 


526 


oooupation ;  his  being  a  tenant  of  the  premises  but  residing  else- 
where is  not  suflSoient  (w) ;  and  wrongful  possession  takes  the  case 
out  of  the  statute  (ar).  The  possession  of  the  bailee  of  the  grantor 
is  the  possession  of  the  grantor  (y). 

Where  furniture  was  assigned  by  a  husband  for  valid  considera-  Joint  pos- 
tion  to  a  trustee  for  his  wife's  separate  use,  and  the  furniture  husb^dand 
remained  in  the  joint  possession  of  the  husband  and  wife,  the  ^^^' 
assignment  was  held  to  fall  within  the  Act,  the  joint  possession  not 
being  sufloicient  to  prevent  its  operation  (2). 

Where  joint  owners  of  chattels  mortgage  them  by  an  un-  Joint  owners, 
registered  bill  of  sale  and  one  becomes  bankrupt,  his  moiety  of 
the  chattels  at  the  date  of  the  bill  of  sale  alone  passes  to  the 
trustee  (a),  though  he   had   subsequently  purchased    the    other 
moiety  (a). 

Where  a  purchaser  of  growing  crops  had  taken  charge  and  Growing 
employed  labourers  of  his  own  to  tend  and  cultivate  them,  the  ^^^' 
land  remaining  in  the  possession  of  the  vendor,  it  was  held  that 
enough  had  been  done  to  take  the  goods  out  of  the  apparent 
possession  of  the  vendor  (b). 

Where  the  grantor  was  manager  of  the  business  and  used  the  Grantor 
furniture  comprised  in  the  bill  of  sale  as  psurt  of  his  salary,  the  """^fi^®'- 
goods  were  held  to  be  in  his  apparent  possession  {c).    If  a  pur- 
chaser lets  the  chattels  to  the  vendor  without  change  of  possession, 
the  case  falls  within  the  Acts. 

When  the  debtor  and  his  family  were  allowed  the  use  of  the  Man  in 
goods,  they  were  held  to  be  in  his  apparent  possession  (rf),  although  P^^*®^^* 
a  man  was  formally  in  possession  for  the  grantee  (e).   It  was  other- 
wise where  the  goods  were  under  the  control  of  the  man  in  posses- 
sion, who  was  there  to  see  that  the  use  was  in  accordance  with  the 
lights  of  the  bill  of  sale  holders  (/). 

To  satisfy  the  Bills  of  Sale  Acts,  the  possession  must  be  apparent 
as  well  as  real  (/) ;  but  under  the  order  and  disposition  clause  in 


(m)  Bobinson  v.  Brigga,  6  L.  R.  Ezc.  1. 

(x)  Exp,  FUUher,  6  Ch.  D.  809,  C.  A. 

(y)  Ancona  v.  Sogers,  1  Ex.  D.  285. 

{z)  AshUm  T.  Blaekshawy  9  Eq.  610, 
y.  C.  Malins.  See  Minister  y.  Friee,  1 
F.  &  F.  686;  Reynolds  v.  Bowky,  2  L.  R. 
Q.  B.  474  ;  86  L.  J.  Q.  B.  247. 

(a)  Exp.  Brown,  9  Gh.  D.  389,  C.  A. 

(b)  Qough  v.  Everard,  2  H.  &  0.  1 ; 
doabting  Sheridan  t.  McCartney,  11  Ir. 
Com.  L.  R.  606. 


{p)  Fickard  v.  Marriage,  1  Ex.  D.  364 ; 
Breston  y.  Lamont,  ib.  361. 

{d)  Exp.  Jay,  9  Ch.  697. 

(e)  Exp.  Hooman,  10  Eq.  68,  C.  J. 
Baoon;  Exp.  Lewis,  6  Gh.  626;  Exp. 
Mutton,  14  Eq.  178,  V.  G.  Baoon ;  Seal 
v.  Claridge,  7  Q.  B.  D.  616,  G.  A.; 
Exp.  Mortloek,  W.  N.  1881—161,  G.  J. 
Baoon. 

(/)  Be  Francis,  10  Gh.  D.  408,  414 
G.  A. 
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Other  acts  of 
taking  pos- 
session. 


Demand 
insaffioient. 


Possession  of 
sheriff. 


bankruptcy,  a  real  possession,  even  though  it  be  friendly,  is  suffi- 
cient (/) ;  and  where  some  part  of  the  grantor's  family  only  was 
left  in  possession,  the  delivery  was  held  complete  (g). 

"By  packing  up  to  send  away,  the  grantee  takes  possession  within 
the  Act  (A).  An  advertisement  for  sale  by  the  grantee  in  posses- 
sion, though  in  the  house  of  the  grantor,  was  sufficient  possession 
in  the  former  (i) ;  but  a  placard  for  sale,  not  specifying  for  whom, 
amounted  to  nothing  (g). 

Actual  possession  must  be  taken  by  the  grantee ;  a  demand, 
accompanied  by  a  threat  to  take  the  goods  by  force,  will  not  be 
sufficient  (A),  the  effect  of  such  demand  is  different  imder  the 
reputed  ownership  clause  in  bankruptcy,  for  after  demand  the  goods 
cannot  be  said  to  be  in  the  possession  of  the  debtor  with  the  consent 
of  the  true  owner  (the  creditor)  (/). 

What  amounts  to  taking  possession  generally,  see  (m). 

Possession  of  the  sheriff  imder  an  execution  by  the  grantee  or  a 
third  person  at  the  time  of  ffiing  the  petition  for  bankruptcy,  takes 
the  case  out  of  the  statute  (n),  although  the  name  of  the  grantor, 
with  that  of  another  person,  is  on  the  door  of  the  workshop  (n). 

Where  the  holder  of  an  unregistered  bill  of  sale  seized  the  goods 
comprised  therein,  and  afterwards  sold  them  bond  fide  to  the  son  of 
the  grantor,  in  whose  home  the  grantor  lived,  it  was  held  that  the 
bill  of  sale,  being  satisfied  and  gone,  the  Bill  of  Sale  Act  did 
not  apply,  and  that  the  goods  were  not  in  the  apparent  possession 
of  the  grantor  so  as  to  render  them  liable  to  seizure  by  an  execu- 
tion creditor  (o). 


Begifitratioii, 
when  neoes- 
sary. 


(15.)  Cases  upon  registration. 

The  registration  of  a  bill  of  sale  was  considered  not  to  be  vitiated 
by  an  error  (not  fraudulent)  as  to  the  amount  to  be  secured  {p). 

If,  after  any  bill  of  sale,  possession  is  taken  by  the  grantee  within 
the  time  prescribed  by  the  Acts,  and  retained,  the  case  does  not  fall 


(/)  ^  Francis,  10  Ch.  D.  408,  0.  A. 

iSi)  DaviM  V.  J<me9,  10  ViT.  R.  779, 
Exo. 

(A)  Sxp.  Jay,  9  Gh.  697. 

(t)  £manu$l  t.  Bridffer,  9  L.  B.  Q.  B. 
286. 

{k)  Ancona  v.  JRoffers,  1  Ex.  D.  286 ; 
JSxp.  Canning f  16  Eq.  414,  G.  J.  Bacon. 

(i)  Srewin  y.  Short,  I  Jur.  N.  S.  798, 


Q.  B. ;  North' Western  Bank,  15  Eq.  69, 
V.  0.  Bacon;  £xp.  Harris,  8  Ch.  48; 
Exp,  Ward,  ib.  144. 

(m)  Smithy.  WaU,  18  L.  T.  K.  S.  182, 
Exo. 

(«)  Exp.  Saffery,  16  Ch.  D.  668,  0.  A. 

(o)  Sufire  v.  Cooksm,  49  L.  T.  786,  C.  A. 

\p)  Biddulph  T.  Ooold,  11  W.  B.  882, 
Q.  B. 
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within  them,  and  no  registration  is  necessary,  as  there  is  not 
apparent  possession  during  that  time  (q). 

If  a  bill  of  sale  is  not  registered  nor  possession  taken  within  the 
time  prescribed,  but  possession  is  taken  afterwards  and  before  bank- 
ruptcy, or  the  accrual  of  any  other  right  under  the  statutes,  the 
bill  of  sale  will  be  valid :  the  words  of  the  statute  are,  "  Which, 
at,  or  after  the  time  of  the  bankruptcy,"  &c. ;  or,  "  time  of  the 
filing  of  the  petition  for  bankruptcy  or  liquidation,  shall  be  in  the 
possession,"  &c.  (r). 

An  imperfect  registration  does  not  place  the  assignee  in  a  worse 
position  than  if  there  were  none  («). 

The  registration  on  the  day  of  the  execution  is  complete,  though 
the  consideration  was  not  paid  nor  the  deed  attested  till  after  the 
day  of  the  actual  execution  (t). 

(16.)  The  rights  of  third  parties  under  the  Act  of  1854. 

In  an  interpleader  suit  under  the  statutes,  the  right  of  a  third 
party  cannot  be  set  up  (u). 

Where  a  man  made  a  fraudulent  bill  of  sale  to  A.,  who  sold  and 
assigned  bond  fide  to  B.  and  the  assignment  was  registered,  B.  was 
held  not  to  be  affected  by  the  fraud,  though  the  goods  remained  in 
the  grantor's  possession  {x). 

The  want  of  registration  made  the  bill  of  sale  void  only  against 
the  persons  specified  in  the  Act ;  it  was  valid  between  the  parties  (y), 
and  against  all  other  persons :  so  that  an  unregistered  bill  of  sale 
was  preferred  to  a  subsequent  bill  of  sale  duly  registered;  the 
grantor  and  all  persons  claiming  imder  him,  not  being  the  persons 
designated  in  the  Act,  were  bound  by  it  (z) ;  but  the  effect  of  an 
execution  was  to  displace  the  unregistered  bill  of  sale  entirely,  and 


(q)  MarpU$  y.  HartUy,  3  E.  &  E.  610; 
7  Jur.  N.  S.  446 ;  30  L.  J.  Q.  B.  92 ;  Hall 
T.  Day,  6  L.  T.  N.  S.  898,  Exo. ;  HoU 
Ungaworth  y.  JThiUj  6  ib,  604,  Q.  B. ;  £xp. 
Harris,  tup, ;  Banbury  y.  White,  2  H.  & 
C.  300 ;  9  Jnr.  N.  S.  918 ;  82  L.  J.  Ezo. 
268 ;  Miniiter  y.  JPtice,  1  F.  &  F.  686. 

(r)  Bobifuon  y.  Briggt,  6  L.  R.  Exc. 
1 ;  Etp,  Sergeant,  "W.  N.  1881--37,  C.  A. 
Bat  see  Exp.  Southam,  17  Eq.  678,  Y.  C. 
Baooo. 

(«)  Banbury  v.  White,  tup. 


(fj  Darvill  y.  Terry,  6  H.  &  M.  807 ; 
30  L.  J.  Ezo.  366. 

{u)  Edioarde  y.  Englieh,  7  E.  &  B.  664 
26  L.  J.  Q.  B.  198 ;  3  Jur.  N.  S.  934 
NiehoUon  y.  Cooper,  3  H.  &  N.  384 ;  27 
L.  J.  Exc.  393. 

{x)  Morewood  y.  8,   Torkehire  R.  Co 
28L.  J.  Exo.  114. 

(y)  HiUe  y.  Shepherd,  1  F.  &  P.  191 
Barker  y.  Aeton,  ib,  192. 

(z)  Edwards  y.  English,  sup, ;  Meux  y 
Jaoobs,  7  L.  B.  H.  L.  481. 
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not  merely  as  concerned  the  execotion  creditor  (a) ;  and  the  same 
effect  was  given  to  a  liquidation  petition  i/j).  But  doobt  has  he^i 
thrown  on  this  view  i>). 

Where  the  first  bill  of  sale  was  void  against  the  trostee  in  bank- 
ruptcT,  bat  valid  against  the  second  bill  of  sale,  the  trostee  oonld 
not  stand  in  the  place  of  the  grantee  of  the  first  bill  of  sale  against 
the  second  grantee  (W). 

A  winding-up  order,  though  voluntary,  is  not  a  seizure  of  pro- 
perty by  process  of  law  under  the  Acts  (r\ 

(17.)  Priority  of  registration  of  bilk  of  sale  inter  se. 

Under  the  Act  of  1854  it  was  held  that  where  two  bills  of  sale 
are  given  of  the  same  chattels  and  both  are  duly  roistered,  posses- 
sion being  first  taken  by  the  second  grantee  does  not  give  him  any 
priority  (/). 

In  s.  10  of  the  Act  of  1878  a  new  proviso  is  inserted,  that  in 
case  ttco  or  more  bills  of  sale  are  given j  comprising  in  ichole  or  in  part 
any  of  the  same  chattelsj  they  shall  hare  priority  in  the  order  of  the 
date  of  their  registration  respectively  as  regards  such  chattels. 

The  effect  of  this  is,  that  every  biU  of  sale  must  be  registered 
immediately,  without  waiting  for  the  expiration  of  the  seven  days ; 
for  a  biU  of  sale,  though  registered  within  that  period,  and  'there- 
fore valid  under  s.  8  of  the  Act  of  1878,  would  be  postponed  to 
a  biU  of  sale  of  subsequent  date  but  registered  before  it.  This 
could  not  have  been  the  intention  of  the  Act. 

The  object  of  the  clause  would  have  been  better  attained  by  ex- 
cluding the  seven  days  of  registration  mentioned  in  the  Act  of  1878, 
Taanaauui  as  m  the  Tasmanian  Act  (^),  by  which  every  bill  of  sale,  duly 
registered  imder  the  Act,  is  to  have  priority  according  to  the  date 
of  registration  and  not  according  to  the  date  of  the  biU  of  sale, 
unless  such  bill  of  sale  is  registered  unthin  fourteen  days  from  its  date, 
and  every  bill  of  sale  made  after  the  passing  of  the  Act,  and  not 

(a)  Sichardt  t.  Jatnes^  2  L.  B.  Q.  B.  (e)  B$  Artistic,  ^.  Co.  21  Ch.  D.  510, 
286.    See  Sue  v.  French,  26  L.  J.  Ch.       C.  A. 

317,  V.  C.  Kindersley ;  Shears  v.  Jtopert,  (d)  Exp.  Payne,  llib.  539,  C.  A. 

3  B.  &  Ad.  362.    See  Maughan  y.  Sharpe,  {e)  Re  Marifte  Mansions  Co.  4  Eq.  601, 

17  C.  B.  N.  S.  443 ;  Nicholson  v.  Cooper,  V.  C.  Wood. 

3  H.  &  N.  384  ;  27  L.  J.  Ex.  393 ;  see  (/)  Exp.  Alien,  11  ib.  209,  V.  C.  Baoon. 

Exp.  BUiberg,  23  Ch.  D.  254,  C.  A.  See  Daniel  v.  EusseU,  19  Vee.  393. 

(b)  Ee  Barraud,  3  Ch.  D.  324,  C.  J.  (^)  Tasmanian  Act,  31  Vict.  Ko.  14, 
Bacon ;  affizmed  4  t^.  23,  C.  A.  s.  5. 
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registered  in  accordance  with  its  provisions,  is,  as  against  a  subse- 
quent registered  bill  of  sale  of  the  same  property,  to  be  null  and 
void. 

It  was  held  that  s.  10  only  applied  to  registered  bills  of  sale 
under  s.  8  (h).  But  this  case  was  doubted  in  ConeUt/  v.  Steer  (e), 
and  reversed  (k).  At  all  events,  a  subsequent  bill  of  sale,  registered 
first  after  the  expiration  of  the  seven  days,  has  the  priority  (/). 


(18.)  Order  and  disposition  clause  in  bankruptcy/. 

Under  the  Act  of  1854,  it  was  argued  that  a  registered  bill  of 
sale  of  itself  gives  the  notoriety  which  excludes  the  application  of 
the  doctrine  of  reputed  ownership  (w),  but  this  view  of  the  operation 
of  the  Act  was  not  adopted  by  the  Courts  (n).  It  was,  however, 
adopted  by  the  legislature,  for  it  was  thus  enacted  by  s.  20  of  the 
Act  of  1878  :— 

Chattels  comprised  in  a  bill  of  sale  tchich  has  been  and  continues  to 
be  duly  registered  under  the  Act  shall  not  be  deemed  to  be  in  the  posses^ 
sion,  ordery  or  disposition  of  the  grantor  of  the  bill  of  sale  unthin  the 
meaning  of  the  B.  A.  1869  (o). 

But  this  section  has  been  repealed  in  respect  of  bills  of  sale  given 
by  way  of  security,  though  not  in  respect  of  bills  of  sale  given  by 
way  of  absolute  transfer  (p). 

During  the  seven  days  between  the  making  and  the  registration 
of  a  bill  of  sale,  the  order  and  disposition  clause  does  not  apply  {q). 

But  notwithstanding  the  repeal  of  s.  20,  the  effect  of  s.  3 
of  the  Act  of  1882  is  that  chattels  comprised  in  a  bill  of  sale 
registered  under  the  Act  of  1878  before  the  coming  into  operation 
of  the  Act  of  1882,  are  not,  so  long  as  the  registration  is  subsisting, 
within  the  ''  order  and  disposition  "  clause,  even  when  an  act  of 
bankruptcy  is  committed  by  the  grantor  after  the  coming  into 
operation  of  the  Act  of  1882  (r). 

(h)  Ly<m%  y.  Tucker,  W.  N.  1881-44,  a  B.  73  ;  J2tf  Daniel,  26  L.  T.  188,  Bky. 

Q.  B.  D.  (o)  32  &  33  Vict.  o.  71. 

(0   7  Q.  B.  D.  620,  0.  A.  (p)  Act  of  1882,  88.  3,  16  ;  Swift  r. 

{k)  6  Q.  B.  D.  660,  C.  A. ;  7  ib.  623.  Fannell,  24  Gh.  D.  210,  I^,  J. ;   Bewsi 

(I)   Ccnelly  y.  Steer,  tup,  y.  Barlow,  11  Q.  B.  D.  616  ;  affirmed, 

(m)  See  2  Bay.  Cony.  706,  ed.  3.  12  ib,  436,  C.  A. 

(n)  Stanafeld  y.  Cubitt,  2  De  G.  &  Jo.  (?)  Be  Hewer,  21  Ch.  D.  871,  C.  J. 

222;  4  Jut.  N.  S.  396;  affirming  ib.  Bacon. 

80  ;  Badger  y.  Shaw,  6  t*.  377  ;  20  L.  J.  (r)  Bxp,  Izard,  23  Ch.  D.  409,  C.  A. 

C. — VOL.  I.  MM 
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The  protecting  claufles  of  the  B.  A.  1883,  s.  49,  have  no  operation 
as  regards  a  transaction  void  under  the  Bills  of  Sale  Acts  («). 

(19.)  Renewal  of  registration. 

By  29  &  30  Vict.  c.  96  (The  Bills  of  Sale  Act,  186t)),  the  re- 
gistration  of  bills  of  sale  was  regulated,  but  this  Act  has  been 
repealed,  and  by  8.  11  of  the  Act  of  1878  it  is  enacted  that 
the  registration  of  a  bill  of  sale^  tchether  executed  before  or  after  the 
commencement  of  the  Act^  must  be  reneiced  once  at  least  every  fire 
yearSy  andy  if  a  period  of  five  years  elapses  from  the  registration  or 
reneiced  registration  of  a  bill  of  sale  without  a  renewal  or  further  re- 
ncical  {as  the  case  may  be),  t/ie  registration  shall  became  void. 

A  bill  of  sale  void  for  want  of  renewal  cannot  be  renewed  under 
B.  14  of  this  Act  {t). 
^^rf^'  ^^^  -^^  r^«e?r^/  of  a  registration  shall  be  effected  by  filing  icith  the 
registrar  an  affidavit  stating  the  date  of  the  bill  of  sale,  and  of  the  last 
registration  thereof,  and  the  names,  residences,  and  occupation  of  the 
parties  thento  as  stated  therein,  and  that  the  bill  of  sale  is  still  a  sttb^ 
sisting  security. 

The  affidavit  must  state  the  name  and  residence  stated  in  the 
biU  of  sale,  although  they  be  erroneous  [u).  It  is  sufficient  if  the 
residence  of  the  witness  is  stated  in  the  introductory  part  of  the 
affidavit,  although  it  is  not  in  the  body  {x). 

Every  such  affidavit  may  be  in  the  form  set  forth  in  the  schedule  {A.) 
to  the  Act  annexed. 

Any  renewal,  after  the  cammencement  of  the  Act  of  1878,  of  the 
registration  of  a  bill  of  sale  executed  before  the  commencement  of  that 
Act,  and  registered  under  the  Acts  thereby  repealed,  is  to  be  made, 
under  the  Act  of  1878,  in  the  same  manner  as  the  renetcal  of  a  regiS" 
tration  made  under  that  Act. 

The  duties  of  the  registering  officer  are  ministerial  only  {y). 

A  transfer  or  assignment  of  a  registered  bill  of  sale  need  not  be 
registered  («). 

If  a  further  sum  is  advanced,  the  deed  is  an  effectual  security  for 
such  further  sum  without  registration  (a). 

(•)  Exp,  Atiwater,  6  Oh.  D.  27,  C.  A.  {x)  Blaiherg  t.  Farke,  10  Q.  B.  D.  90. 

Bee  Be  Waugh,  4  f(.  624,  Y.  G.  Bacon.  {^)  Needham  y.  Joktuon,  15  W.  B.  346, 

(t)  Aikew  y.  Zewii,  10  Q.  B.  D.  477.        Q.  B. 

(tf)  Exp.  Webster  J  22  Ch.  B.  136  ;  31  (z)  S.  10  of  the  Act  of  1878  ;  Mamer. 

W.  B.  Ill,  C.  A.  Mughes,  6  Q.  B.  D.  676,  C.  A. 

(a)  JTame  y.  Eughet,  tup. 
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The  assignee  of  a  grantee  under  a  bill  of  sale  must  re-register 
every  five  years  (b) ;  but  a  renewal  of  registration  is  not  to  become 
necessary  by  reason  only  of  a  transfer  or  assignment  of  a  bill  of  sale  {c). 

(20.)  Entry  of  satisfaction. 

By  8.  15  of  the  Act  of  1878,  it  is  enacted  that,  subject  to  and 
in  accordance  tcith  any  rules  to  be  mmle  under  and  for  the  imrjyoses  of 
that  Act,  the  registrar  ?nay  order  a  memorandum  of  satisfaction  to  be 
tcritten  upon  any  registered  copy  of  a  bill  of  saky  upon  the  prescribed 
evidence  being  given  that  the  debt  (if  any)  for  which  such  bill  of  sale 
teas  made  or  given,  has  been  satisfied  or  discharged. 

And  ^^ prescribed  ^^  means  prescribed  by  rules  made  under  the 
provisions  of  that  Act. 

(21.)  Successive  bills  of  sale  to  avoid  registration. 

Under  the  Act  of  1854,  there  were  conflicting  decisions  in  regard 
to  successive  bills  of  sale,  which  were  apparently  made  to  avoid 
registration. 

Where  a  bill  of  sale  was  followed  by  a  second,  and  afterwards  by 
a  third,  bill  of  sale  of  the  same  goods  between  the  same  parties,  and 
before  any  of  the  bills  had  been  registered,  the  goods  were  seized 
by  an  execution  creditor,  upon  which  the  third  bill  was  registered 
within  twenty-one  days  after  its  execution,  it  was  held  that  the 
execution  of  each  of  the  new  biUs  amounted  to  a  redemption  of  the 
goods  and  granting  a  fresh  security,  so  that  the  third  biU  was 
operative  to  all  intents  and  purposes,  and  prevailed  against  the 
execution  creditor  {d) ;  and  it  was  held  that  where  the  second  bill 
of  sale  was  a  bond  fide  new  transaction,  no  objection  could  be 
taken  {e) ;  but  in  bankruptcy,  these  successive  imregistered  bills  of 
sale  were  not  regarded  with  favour,  and  the  last  bill  of  sale  was 
treated,  notwithstanding  the  agreement  to  renew,  as  being  for  a 
past  debt  and  so  void  (/) ;  and  forbearance  to  enforce  the  old  bill 
of  sale  was  held  not  to  be  a  good  consideration  {g). 

It  cannot  be  denied  that  this  plan  of  successive  unregistered  bills 

{J>)  Karet  v.  The  Kosher  Meat  Auoda-  (/)  Stamfleld  y.  Ct4hitty  2  De  G.  &  Jo. 

tion^  2  Q.  B.  D.  361.  222—8  ;  4  Jiir.  N.  S.  395  ;  Exp.  Cohen, 

(<?)  S.  11  of  Act  of  1878.  7  Cli.  20  ;  Exp.  Stevens,  20  Eq.  786,  V. 

(i)  EoUingworth  y.  White,  10  W.  R.  0.  Bacon.    But  see  Re  Jackson,  4  Ch.  D. 

619,  Q.  B. ;  Smale  y.  Bwrr,  8L.  R.  0.  P.  682,  Y.  0.  Bacon ;  Exp.  Furher,  6  t^. 

64  ;  Bamsden  y.  Lupion,  9  t^.  Q.  B.  17,  181,  Y.  0.  Bacon. 

Exc.  Gh.  (g)  Exp.  Payne,  11  ib,  639,  0.  A. 

(e)  Exp.  Harris,  8  Ch.  48. 
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of  sale  was  a  deTioe  for  the  benefit  of  the  debtor,  to  enable  him  to 

aToid  the  registration  reqniied  bj  the  Act  (A) ;  bnt  it  was  con.- 

ddered  that  the  transaction,  not  being  forbidden  by  the  Act,  must 

be  deemed  Talid,  and,  if  thought  contrary  to  pnUio  policy,  oonld 

only  be  prohibited  by  Parliament  ^i). 

f:™?*^??       A  remedy  is  efEected  by  s.  9  of  the  Act  of  1878,  by  which  it 

cmte  taDs  of     is  enacted  that  \chere  a  subffcquent  bill  of  sale  w  executed  within  or 
sale. 

on  the  expiration  of  9€ven  rfr/yx  aftir  the  execution  of  a  prior  unregis^ 

tered  hill  of  sale^  aud  cohipri^s  ait  or  ant/ part  of  the  personal  chattels 

comprised  in  such  prior  bill  of  sale^  theUy  if  such  subsequent  bill  of  sale 

is  (jicen  as  a  security  for  the  same  dtbt  as  is  secured  by  the  prior  bill 

of  sale  J  or  for  any  part  of  such  dibty  it  shall y  to  the  extent  to  which  it  is 

a  security  for  the  same  debt  or  part  thererfy  andy  so  far  as  respects  the 

personal  chattels  or  part  thereof  comprij<ed  in  the  prior  billy  be  absolutely 

toidy  unless  it  is  proved  to  the  satisfaction  of  the  Court  hating  cognisance 

of  the  case  that  the  subsequent  bill  of  sale  teas  bon&  fide  given  for  the 

purpose  of  correcting  some  material  error  in  the  prior  billofsalCj  and 

not  for  the  purpose  of  evading  the  Act. 

If  a  mistake  is  made  in  the  first  regisbry,  the  bill  of  sale  can  be 
re-registered  C/'). 

A  registered  bill  of  sale,  bond,  fide  founded  on  a  parol  agreement 
for  a  bill  of  sale,  is  not  a  sdbseqnent  bill  of  sale  within  this 
section  (A*).  The  giving  of  a  bill  of  sale  for  the  purpose  of  con- 
firming an  earUer  one  supposed  to  be  defective,  does  not  cancel  the 
first  biU  if  valid  (/). 

(22.)  Contents  of  affidavit  of  witness. 
Deeonptioii         Where  the  description  of  the  residence  and  occupation  was  con- 

oz  remdenoe 

and  oocapa-     tained  in  the  bill  of  sale,  but  the  occupation  was  not  described  in 

timi  111  AiR 

dayit.       '      the  affidavit,  the  Act  was  not  complied  with  (m),  though  the  grantor 

was  referred  to  in  the  affidavit  as  the  said  C.  B.  (n). 
Defloiiptioii  The  description  must  be  of  the  residence  and  occupation  at  the 

at  what  tixiie.  . 

time  of  swearing  the  affidavit,  and  not  of  executing  the  bill  of 
sale  (o).  But  this  did  not  apply,  when,  after  execution,  the  grantor 
left  his  residence  for  America  (p). 

(A)  Exp.  Cohen,  7  Gk.  23,  L.  J.  KelHah.  (m)  Hatton  v.  EngUth,  7  £.  &  B.  94 ; 

(f)  JRamsden  y.  Lupton,  9  L.  B.  Q.  B.  3  Jar.  N.  S.  394. 

17,  Exo.  Ch.  («)  JPiekard  v.  BrOz,  5  H.  &  K.  9, 

0)  Ee  (ySrim,  10  Ip.  Com.  Law  App.  (o)  Button  t.  0*IfeiU,  4  C.  P.  D.  354  ; 

3txziii.  disapproTing  of  London  and  JFeaimimter 

{k)  Exp.   Hauxtcell,  23  Ch.  D.   626,  Loan  Co.  v.  Chace,  9  Jur.  N.  S.  412;  12 

637,  C.  A.  C.  B.  N.  S.  730  ;  31  L.  J.  C.  P.  814. 

(/)  Co(^>er  V.  Zeffert,  32  W.  R.  402,  (p)  Re  Heu^er,  21  Ch.  D.  871,  C.  J. 

C.  A.  Bacon. 
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It  is  sufficient  if  the  desoription  is  in  the  introductory  part  of  the 
affidavit  (q). 

Both  in  the  case  of  the  grantor  and  of  the  attesting  witness,  the 
requirement  as  to  residence  is  complied  with  by  reference  to  the 
place  of  business  or  employment,  though  he  sleep  elsewhere  (r). 
If  he  has  two  residences,  it  has  been  held  that  they  must  both  be 
stated  («).  An  erroneous  addition,  not  calculated  to  mislead,  will 
not  vitiate  the  affidavit  (t). 

The  description  "  gentleman,"  which  means  a  person  without  an  wiiat  de- 
oooupation  (w),  was  held  to  be  improperly  applied  to  a  clerk  in  a  J^^^ 
government  office  (x) ;  to  an  attorney's  clerk  (^) ;  to  a  person  who 
had  been  an  attorney,  but  was  acting  as  clerk  to  another  at- 
torney (2) ;  to  a  traveller  for  a  house  of  business  (2) ;  in  fact,  to  any 
one  who  has  an  employment  (a) ;  but  it  is  sufficient  if  the  witness 
has  no  employment,  or  no  regular  employment  (J).  A  former 
occupation  which  has  ceased  need  not  be  described  (c). 

The  following  descriptions  were  held  not  sufficient :  "accountant"  Beecriptions 

not  soffidGnt 

by  a  clerk  in  an  accountant  s  office  (d) ;  "  esquire  "  when  the  grantor 
was  manager  of  a  theatre  (e) ;  "  as  of  the  City  of  Cork,  law  clerk," 
as  not  giving  sufficient  facility  for  finding  the  witness  if  required  (/) ; 
"  until  lately  a  commercial  traveller,"  when  he  was  a  commercial 
traveller  (g). 

Where  the  grantor  of  a  bill  of  sale  in  the  affidavit  filed  under 
8.  10  described  himself  as  carrying  on  business  as  a  wine  mer- 
chant, he  being  in  fact  only  a  paid  manager,  the  misdescription 
was  held  fatal  (h). 

The  following  descriptions  were  held  sufficient:  "now  in  no  Suffident 
occupation,"  of  a  person  formerly  in  the  militia  (t) ;  "  government         ^  ^^^ 


{q)  Blaiherff  v.  Farke,  10  Q.  B.  D.  90. 

(r)  Blaekwell  t.  England,  8  E.  &  B. 
641 ;  8  Jut.  N.  S.  1302 ;  27  L.  J.  Q.  B. 
124  ;  Attenborough  v.  Thompson,  2  H.  & 
If.  659. 

(«)  Wallit  V.  Smith,  W,  N.  1882—77, 
V.  0.  Baoon. 

{t)  Hewer  y.  (Jox,  6  Jnr.  N.  S.  1339 ; 

3  E.  &  E.  428  ;  Exp,  MeSattie,  10  Gh. 
D.  390,  0.  A. 

(tt)  Gra^  V.  Jones,  14  C.  B.  N.  S.  743. 
{x)  Alien  y.  Thompson,  1  H.  &  N.  16  ; 
2  Jur.  N.  S.  461. 
(y)  Drtfden  y.  Eope,  9  W.  R.  18,  Exc. 
{t)  Tuton  v.  Sanoner,  3  H.  &  N.  280 ; 

4  Jur.  N.  S.  365. 

(a)  JBeales  v,  Tennant,  6  Jur.  N.  S.  628  ; 
29  L.  J.  Q.  B.  188 ;  Adams  y.  Grahum, 


12  W.  R.  282;  10  Jur.  N.  S.  356;  33 
L.  J.  Q.  B.  71. 

{b)  Moreufood  V,  S.  Yorkshire  S,  ^e.  Oo, 
3  H.  &  N.  798  ;  Sutton  y.  Bath,  ib,  382 ; 
Smith  V.  Cheese,  1  C.  P.  D.  60. 

(c)  Exp,  Nat,  Mercantile  Bank,  16  Ch. 
D.  42,  C.  A. 

(d)  Larehin  y.  N,'W.  Deposit  Bank, 
10  L.  R.  Exc.  64  ;  not  extending  Briggs 
y.  Boss,  3  L.  R.  Q.  B.  268. 

(e)  Exp.  Hooman,  10  Eq.  63,  V.  0. 
Baoon. 

(/)  Re  Hams,  10  Ir.  Ch.  Rep.  100. 

isi)  Castle  y.  Doumton,  6  C.  P.  D.  66. 

(A)  Cooper  y.  Davis,  32  W.  R.  329, 
C.  A. 

(0  Trousdale  y.  Shephard,  14  Ir.  0.  L. 
370. 
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dsA^  being  a  deik  in  the  Admiralty  [k) ;  '*  iridow/'  where  the 
witness  was  widow  and  exeeatiix  of  her  husband,  a  &nner,  winding 
up  the  buanesB  through  abailiff  (/)  ;  and  ^  residing  at  Acton  in  the 
City  of  London,"  though  Acton  i&  in  Middlesex  (m). 

An  affidarity  which  in  effect  Tcrified  the  correctness  of  the  de- 
scriptions and  residences  of  the  parties  as  contained  in  the  bill  of 
sale  was  held  to  be  sufficient  (n). 

A  description  in  the  bill  of  sale  is  not  enough ;  there  must  be 
the  description  in  the  affidavit  filed  with  it  (o).  It  is  sufficient  if  the 
copy  of  the  biU  of  sale  annexed  to  the  affidavit  (/>),  or  the  affidavit 
filed  with  the  bill  6f  sale,  gives  the  requisite  information  with 
reasonable  certainty  {q). 

A  mistake  in  the  number  of  the  street  has  been  held  fatal  (r). 

Directors  of  a  company,  who  sign  the  bill  of  sale  for  the  purpose 
of  authenticating  the  seal,  are  not  considered  to  be  attesting  wit- 
nesses within  the  Act  («).  The  affidavit  must  contain  the  descrip- 
tion of  etery  attesting  witness  {t). 

If  there  are  two  grantors,  the  affidavit  must  describe  the  residence 
and  occupation  of  both  (u). 

A  description  by  a  deponent  to  the  best  of  his  belief  is  suffi- 
cient (r).  A  description  of  the  deponent  in  the  affidavit  itself  is 
sufficient  {x). 

Where  a  bill  of  sale  was  executed  by  two  grantors,  of  whom  one 
was  in  possession  of  the  goods  at  the  time  of  their  seizure  under  a 
fi,  fa.y  an  affidavit  describing  the  residence  and  occupation  of  that 
grantor  only  was  held  to  be  insufficient  (y). 

Misdescription  of  one  grantor,  not  bankrupt,  was  held  immaterial, 
where  the  description  of  the  bankrupt  grantor  was  correct  (2). 


In  s.  10  of  the  Act  of  1878,  an  alteration  is  made  in  regard 


(Jfc)  Orant  v.  Bhaw,  7  L.  R.  Q.  B.  700. 

(/)  Luekxn  7.  Hamhyn,  18  "W.  R.  48, 
Exc. ;  21  L.  T.  N.  8.  366 ;  Bxp,  Chap- 
mm,  W.  N.  1881—109,  C.  A. 

(m)  Blount  v.  JTarm,  4  Q.  B.  D.  603. 

(#i)  FmOger  y.  Tayhr,  6  H.  &  N.  202. 

\o)  Sation  v.  Englith,  7  E.  &  B.  94 ; 
3  Jur.  N.  S.  294. 

(p)  Jones  V.  Harrisy  7  L.  R.  Q.  B, 
167  ;  Exp.  Maekentie,  42  L.  J.  Bk.  26. 

(q)  Rouhlot  ▼.  Boutell,  6  Jur.  N.  8. 
648  ;  8.  C.  Itouth  v.  Rouhlot,  28  L.  J. 
Q.  B.  240 ;  Banhury  v.  White^  9  Jur. 
N.  8.  913,  Exo.  But  see  Brodriek  y. 
ScaU^  6  L.  R.  0.  P.  98. 


(r)  Murray  y.  Mackenzie^  \0  tb.  625. 

(«)  Shoan  y.  Jacob,  I  ib.  513;  LtfsU 
v.  White,  2  t*.  144. 

(t)  Piekard  y.  Marriage,  1  Exo.  D. 
364 ;  NiehoUon  y.  Cooper,  27  L.  J.  Exo. 
393 ;  3  H.  &  K.  384. 

(m)  Hooper  y.  Farmenter,  10  "W.  R. 
648,  C.  P. 

{v)  Boey.Bradehaw,  1  L.  R.  Exo.  106. 

{x)  Allen  y.  Thompson,  1  H.  &  N.  16  ; 
2  Jar.  N.  8.  461 ;  Exp.  Lowenthal,  9  Ch. 
329 ;  Sladden  y.  Sargeant,  1  F.  &  F.  322. 

(y)  Sooper  y.  Farmenter,  sup. 

(z)  Exp.  Fopplewell,  21  Ch.  D.  73, 
O.A. 
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to  the  description  of  the  grantor,  the  description  required  being, 
a  description  of  the  residence  and  occupation  of  the  person  making 
or  giving  the  same  {or  in  case  the  same  is  made  or  given  by  any 
person  under  or  in  the  execution  of  any  process,  then  a  description  of 
the  residence  and  occupation  of  tlie  person  against  whom  »uch  process 
issued). 

The  affidavit  of  the  mtness  must  state  expressly  or  by  reasonable  Execution 
inference  {a)  that  the  solicitor  was  present,  and  attested  the  exeou-  Bolidtor. 
tion,  or  the  deed  will  be  void  (6) .    But  the  affidavit  is  not  invalidated 
by  omitting  to  state  that  the  effect  of  the  deed  was  explained  by 
the  solicitor  (c). 

(23.)  Other  matters. 

The  office  copy  of  the  registry  was  held  valid  evidence  under  Eyidenoe. 
14  &  15  Vict.  0.  99,  s.  14  (d). 

The  book  kept  under  the  Act  is  within  13  &  14  Vict.  c.  99, 
s.  44,  and  a  certified  copy  of  it  is  admissible  in  evidence,  and  as  the 
bill  of  sale  and  affidavit  must  be  filed  simultaneously,  the  date  of 
the  affidavit  can  be  inferred  from  the  date  of  filing  the  bill  (e). 

A  certificate  of  the  filing  of  the  bill  of  sale  is  no  proof  that  a  valid 
affidavit  had  been  filed  (/) ;  nor  are  the  contents  of  a  bill  of  sale 
proved  by  the  certificate  of  the  Court  (g). 

A  reference  by  the  grantor  to  an  affidavit,  as  sworn  before  a  com- 
missioner of  a  wrong  Court,  the  commissioner  being  also  a  com- 
missioner of  the  right  Court,  did  not  invalidate  the  affidavit  (A). 

Notwithstanding  24  &  25  Vict.  c.  91,  s.  34  (t),  which  prohibited  Stamp, 
the  registration  of  a  bill  of  sale  till  it  was  stamped,  the  unstamped 
bill  of  sale  was  not  void,  but  was  admissible  in  evidence  upon  pay- 
ment of  the  deficiency  and  penalty  (k). 

A  copy  of  a  bill  of  sale  is  not  to  be  filed  in  any  Court,  unless  the 
original,  duly  stamped,  is  produced  to  the  proper  officer  (Z). 

By  s.   16  of  the  Act  of   1878,   any  person  shall  be  entitled  Copies  may 

be  taken,  &c. 

(a)  Coaper  v.  Zsfert,  32  W.  E.  402,  (/)  Mtuon  v.  Wood,  1  0.  P.  D.  63. 

0.  A.  (ff)  Emmott  y.  Marehant,  3  Q.  B.  D. 

(h)  Ford  Y.  KetiU,  9  Q.  B.  B.  139,  665. 

0.  A. ;  £xp,  KnightUy,  "W.  N.  1882—99,  {h)  Chmey  v.  CourtoiSy  9  Jnr.  N.  S. 

0.  J.  Bacon.  1067  ;  32  L.  J.  N.  S.  116,  0.  P. 

(e)  Exp,  BoUandy  21  Ch.  D.  543,  0.  A.  (i)   Since  repealed,  33  &  34  Vict.  c.  99. 

(i)  Sutton  Y,Bath,  27  L.  J.  Exc.  388 ;  [k)  Bellamy  v.  Saull,  4  B.  &  S.  265  ; 

OrindeU  y.  Brendan,  6  G.  B.  N.  S.  698.  11  W.  R.  800. 

{e)  OrindeU  Y.  Brendon,  eup,  (/)  Stamp  Act  of  1870,  s.  57. 
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BILLS  OF  SALE  ACTS. 


Chap.  44. 


Copies  may 
be  taken,  io. 


Copies 
eTiaence. 


Searoh  of 
registry. 


AiBdayits, 
how  0wom. 


Time  for 
registration. 


Bepeal  of 
Acts. 

17  &  18  Vict. 
0.  36. 

29  &  30  Vict, 
c.  96. 


Beotifioation 
of  register. 


to  have  an  office  copy  or  extraH  of  any  registered  bill  of  mk^  and 
affidavit  of  exectdion  filed  tkeretcith,  or  copy  thereof  and  of  any 
affidavit  filed  theracithy  if  any,  or  registered  affidavit  of  renexcaly 
upon  paying  for  the  same  at  the  like  rate  as  for  office  copies  of  judg- 
ments of  the  Sigh  Court  of  Justice  ;  and  any  copy  of  a  registered  bill 
of  sale,  and  affidavit  purporting  to  be  an  office  copy  thereof  shall  in 
all  Courts  and  before  all  arbitrators  or  other  persons^  be  admitted 
as  primft  facie  evidence  thereof j  and  of  the  fact  and  date  of  registrar 
tion  as  shewn  thereof}. 

By  B.  16  of  the  Act  of  1882,  any  person  may  searoh  the  registry 
on  payment  of  one  shilling  or  other  presoribed  fee,  and  inspect  and 
make  extracts  from  registered  bills  of  sale ;  which  extracts  are 
limited  to  the  date  of  execution,  and  other  prescribed  particulars  (m). 
By  8.  17  of  the  Act  of  1878,  every  affidavit  required  by  or 
for  the  purposes  of  the  Act  may  be  sworn  before  a  master  of  any 
division  of  the  High  Couj^t  of  Justice^  or  before  any  commissioner 
empotcered  to  take  affidavits  in  the  Supreme  Court  of  Judicature, 

Whoever  wilfully  makes  or  uses  any  false  affidavit  for  the  purposes 
of  the  Act  shall  be  deemed  guilty  of  toilful  and  corrupt  perjury. 

By  s.  22  of  the  Act  of  1878,  tchen  the  time  for  registering  a 
bill  of  sale  expires  on  a  Sunday y  or  other  day  on  which  the  registrar's 
office  is  closed y  the  registration  shall  be  valid  if  made  on  the  next  follow- 
ing day  on  which  the  office  is  open. 

By  s.  23  thereof,  from  and  after  the  commeneemefit  of  the 
Acty  the  Bills  of  Sale  Acty  1854,  and^  the  Bills  of  Sale  Acty  1866, 
are  repealed :  Provided  that  (except  as  is  therein  expressly  mentioned 
with  respect  to  construction  and  with  respect  to  renewal  of  registration) 
nothing  in  tlie  Act  shall  affect  any  bill  of  sale  executed  before  the  com- 
mencement of  the  Acty  and  as  regards  bills  of  sale  so  executed  the  Acts 
repealed  shall  continue  in  force. 

By  s.  14  of  the  Act  of  1878,  any  Judge  of  tlw  Sigh  Court 
of  Justice  on  being  satisfied  that  the  omission  to  register  a  bill  of 
sale  or  an  affidavit  of  renewal  thereof  unthin  the  time  prescribed  by 
the  Acty  or  the  omission  or  mis-statement  of  the  lutmCy  residefu^e^  or 
occupation  of  any  persmi,  teas  accidental  or  due  to  hiadvertencCy  may 
in  his  discretion  order  such  omission  or  mis-statemefit  to  be  rectified 
by  the  insertuyn  in  the  register  of  the  true  namCy  residencCy  or  occupationy 
or  by  extending  the  time  for  such  registration  on  such  terms  and  con- 


(m)  Repealing  in  part  s.  16  of  the  Act  of  1878. 


Sbot.  23.  OTHER  MATTERS.  637 

ditions  {if  any)  as  to  security^  notice  hj  advertisement  or  othermsCy  or 
as  to  any  other  matter^  as  he  thinks  fit  to  direct. 

Bills  of  sale  under  the  Act  of  1882  are  no  protection  against  Distress  for 
distresses  for  taxes  or  rates  (w). 

The  English  Acts  do  not  apply  to  Ireland  or  Scotland  (o). 

The  Act  for  the  registration  of  bills  of  sale  in  Ireland,  is  17  &  18 
Vict.  0.  55. 

(w)  Act  of  1882,  8.  14.  (o)  Cooie  r.  Jeelcs,  13  Eq.  597,  V.  0. 

Bacon;  Act  of  1882,  s.  18. 
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EQUITABLE  ASSIGNMENT  OF  FUNDS. 
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Definition. 


Equitable 
asmgnment. 


Instances. 


(1.)  Order  on  funds  in  hands  of  third  persons. 

An  equitable  aBsignment  is  an  appropriation,  for  the  payment  of 
a  debt,  of  property  of  the  debtor  in  the  hands  of  a  third  person,  and 
is  effected  either  by  agreement,  or  by  an  order  upon  the  holder  of 
the  property,  which  binds  him  after  notice  and  assent  (a). 

An  order,  given  by  a  debtor  to  his  creditor  upon  a  third  person 
having  funds  of  the  debtor  in  his  hands,  to  pay  the  creditor  out  of 
those  funds,  is  a  binding  equitable  assignment  of  so  much  of  the 
funds;  and  if  communicated  to  such  third  person,  will  prevail 
against  a  subsequent  bankruptcy^  though  intervening  while  the 
letter  containing  the  order  is  being  duly  forwarded  and  on  its  way 
to  the  holder  of  the  fund  {h) ;  and  in  all  other  cases,  such  an  order, 
if  assented  to  by  the  holder  of  the  fund,  would  even  at  law  before 
the  Jud.  Acts  have  amounted  to  a  binding  appropriation  of  it  (c). 

Thus,  an  order  on  an  insurance  company  in  this  form,  "  Take 
notice  that  I  wish  to  transfer  my  interest  in  the  policies  to  0.  D." 


(a)  Fish.  Mtg.  p.  8,  ed.  3 ;  88,  ed.  4. 

{b)  Exp,  South,  3  Sw.  892;  aiBiming 
1  Mad.  63  ;  Miln  y.  Walton,  2  Y.  &  0. 
0.  C.  364 ;  Lett  v.  Morrit,  4  Sim.  607 ; 
Bum  v.  CarvaVio,  4  My.  &  Cr.  690; 
Collyer  v.  FalUm,  T.  &  R.  459  ;  Belcher 
V.  Bellamy,  2Exc.  303;  Boyd  r.  Mangles, 
18  L.  J.  Exc.  273 ;  Dickifison  v.  Marrow, 
14  M.  &  "W.  713.    But  see  lord  Bray^ 


brooke  v.  Meredith,  13  Sim.  271 ;  Boio  t. 
Daweon,  1  Yes.  S.  331 ;  Exp.  Flower,  4 
D.  &  C.  449 ;  Exp,  BeU,  17  L.  J.  Bky. 
9;  Crowfoot  v.  Oumey,  2  Mo.  &  Sc.  473; 
Exp.  Steward,  3  M.  D.  &  D.  266. 

(e)  Muiehinton  v.  Heyworth,  9  A.  &  E. 
376  ;  Walker  v.  Bostron,  9  M.  &  W.  411 ; 
Hodgson  v.  Anderson,  3  B.  &  Or.  842 ; 
Williams  v.  Everett,  14  East,  582. 
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is  Buffioient  {d) ;  also  where  the  consignor  of  coffee  drew  certain  instanoes. 
bills  of  exchange,  and  wrote  to  his  consignee  to  "  realise  the  coffee 
and  honour  the  bills,"  and  the  consignee,  after  specifying  the  bills, 
wrote  to  the  holder,  stating  that  he  expected  "  the  delivery  of  the 
coffee  sent  against  the  above,"  it  was  held  to  be  a  valid  equitable 
charge  (e). 

So  where  a  debtor  had  given  a  security  upon  a  fund  to  a  creditor 
and  was  also  indebted  to  a  third  person,  an  order  in  writing  given 
by  the  debtor  to  such  third  person,  directing  the  secured  creditor  to 
hold  the  fund  (subject  to  his  charge)  to  the  credit  of  such  third 
person,  followed  by  an  agreement  by  the  secured  creditor  so  to  hold 
it,  amounts  to  an  equitable  charge  (/). 

An  order  on  the  sale  moneys  of  a  commission  in  the  army  is 
sufficient  {g) .  A  letter  authorizing  a  company  to  pay  money  coming 
to  a  contractor  was  held,  under  the  circumstances,  not  to  be  an 
equitable  assignment  (h) ;  but  a  direction  to  an  executor  to  pay  a 
share  imder  a  will,  if  acted  on,  is  sufficient  (t) ;  and  also  an  order  on 
the  executor  of  a  debtor  to  pay,  followed  by  a  promise  to  pay  when 
there  should  be  funds  for  the  purpose  {k). 

The  fact  of  the  third  party  refusing  to  be  bound  personally  does  The  debtor's 
not  prevent  the  equitable  assignment  (/),  and  indemnity  cannot  be  effectual." 
demanded  by  the  debtor  or  fund  holder  before  payment  (w).     The 
contingency  of  the  debt  does  not  vary  the  principle  (w) ;  nor  can  a 
subsequent  compromise  by  the  assignor  alter  the  right  (m). 

The  engagement  to  pay  out  of  the  fund  must,  however,  be  unequi-  Promise  most 
vocal.     A  promise  to  pay  when  the  debtor  receives  a  debt  due  to  him  vo<^.^^' 
from  a  third  person,  is  not  sufficient  (o) ;  nor  a  mere  representation 


{d)  Choume  y.  Baylit,  31  Beav.  351 ;  8 
Jut.  N.  S.  1028. 

(b)  Eanhm  y.  AlfarOf  6  Oh.  D.  790, 
O.A. 

(/)  l£yer»  y.  United  Guaranteed,  ^e, 
Co.  7  De  G.  M.  &  G.  112 ;  1  Jur.  N.  S. 
833. 

(^)  V Estrange  v.  VB.  13  Beay.  281 ; 
16  Jur.  114.  See  CoUyer  y.  Fallon, 
tup. ;  Friee  y.  Lovett,  16  Jur.  786;  20 
L.  J.  Oh.  270,  L.  0. ;  Webster  y.  W.  81 
Beay.  393 ;  8  Jur.  N.  S.  1047 ;  BulUr  y. 
Flunkett,  1  Jo.  &  H.  441. 

(A)  Rodiek  y.  Gandell,  12  Beay.  326 ; 
13  Jur.  1087 ;  affirmed  3  Mac.  &  G.  764; 
1  De  G.  M.  &  G.  763;  FhiUipa  y. 
Friehard,  I  Jur.  N.  S.  760,  V.  C.  "Wood ; 
Bell  y.  London,  ^.  €h,  16  Beay.  648; 


£xp,  Shellard,  17  Eq.  109,  V.  0.  Bacon. 
But  Bee  Rieeard  y.  Frichard,  1  K.  &  J. 
277 ;  Brioe  y.  Bannister,  3  Q.  B.  D.  669 ; 
Buck  y.  Bobson,  ib.  686 ;  Bxp,  Sail,  10 
Ch.  D.  616,  C.  A.  to  the  oontrarj; 
Greenway  y.  Atkinson,  "W.  N.  1881 — 47, 
O.A. 

(i)  Lambe  y.  Orton,  29  L.  J.  Ch.  319, 
V.  C.  Kinderslej. 

{k)  Exp,  Alderson,  1  Mad.  63;  affirmed 
Exp,  South,  sup, 

(0  MeGowan  y.  Smith,  26  L.  J.  Ch. 
8,  V.  C.  Kindersley. 

(m)  Jones  y.  FarreU,  1  De  G.  &  J.  208; 
3  Jur.N.  S.  761. 

(n)  Rodiek  v.  Gandell,  sup. 

(o)  Field  y.  Megaw,  4  L.  R.  0.  P.  660. 
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CsAP.  45. 


Fkomise 
muflt  be  un- 
eqniTOcaL 


Cammmuca- 
tion  to 
creditor 
neoesBary. 


When  fond 
holder  bound 
at  law. 


Power  of 
revocation. 


that  there  were  fonds  at  a  particular  bank  to  meet  a  bill  of  ex- 
change drawn  upon  it  (;?) ;  nor  the  statement  by  the  debtor  that 
the  arrival  of  a  certain  cargo  wonld  put  him  in  funds  (q) ;  nor  a 
direction  in  a  bill  of  exchange  to  place  it  against  a  particular 
cargo  (r) ;  nor  is  a  cheque  an  equitable  assignment  of  the  drawer's 
bolcmce  at  his  bankers  (s) ;  nor,  it  is  said,  a  promise  to  pay  the  debt 
out  of  a  particular  fund  or  debt  (/). 

The  assignment  is  valid,  although  the  order  was  addressed  by 
the  firm  to  whom  the  goods  belonged  to  a  partner  of  the  firm 
at  a  distance  (m)  ;  but  the  holder  of  the  property,  subject  to  the 
equitable  assignment,  is  not  bound  to  deliver  it  to  the  assignee, 
if  the  assignee's  title  is  not  complete  by  the  law  of  the  locus  rei 

The  equitable  assignee  of  a  debt  is  not  subject  to  the  same  rules 
as  the  holder  of  a  bill  of  exchange,  as  to  the  obligation  of  using 
due  diligence  (y). 

The  mere  sending  an  order  to  the  depositary  or  debtor,  to  pay 
the  proceeds  or  fund  or  debt  to  a  creditor,  does  not  constitute  an 
equitable  assignment  in  favour  of  the  creditor.  Until  communi- 
cated to  the  creditor,  the  order  is  countermandable  (z) ;  but  where 
such  communication  has  been  made,  and  the  depositary  or  debtor 
has  assented  to  the  order  or  appropriation,  the  creditor  could,  even 
before  the  Jud.  Act,  have  sued  at  law  (a). 

But  to  bind  the  depositary  or  debtor  or  fund  holder  himself  at 
law,  there  must  have  been  an  express  assent ;  though  if  given  by 
parol  it  was  and  is  sufficient ;  and  after  such  assent,  at  all  events, 
the  order  was  not  and  is  not  revocable  (J). 

The  power  of  the  debtor  to  revoke  the  order  he  has  given  seems 
to  depend  upon  whether  that  order  is  a  mere  order  for  payment 


(p)  Thomson  ▼.  Simpson,  9  £q.  497, 
y.  G.  Stuart ;  reyersed,  5  Ch.  659.  And 
atieenUBank,  ^.  y.  First  National  Bank, 
6  L.  B.  H.  L.  352. 

{q)  Jones  y.  Starkey^  16  Jar.  510, 
V.  C.  Turner. 

(r)  Bobey  v.  OUier,  7  Ch.  696. 

(»)  Hopkinson  v.  Forster,  19  Eq.  74, 
Jessel,  M.  R.  oommenting  on  Kesne  t. 
Beard,  8  0.  B.  N.  S.  372. 

(Q  Bradley's  Case,  Bidgw.  t.  Hardw. 
194,  sed  qu, 

(«)  Bayner  y.  Marford,  4  Jur.  N.  S. 
703  ;  27  L.  J.  Ch.  708,  V.  C.  Stuart. 

{x)  Siehel  y.  Baphael,  10  Jur.  N.  S. 


1165,  L.  C.  But  BeeJSxp.  EoUhausm, 
9  Ch.  722. 

(y)  Olyn  v.  Sood,  1  De  G.  F.  k  J. 
334. 

(s)  Scott  y.  Fbreher,  3  Mer.  662;  FHa 
y.  Forbes,  4  De  G.  F.  &  Jo.  409,  422 ;  8 
Jur.  N.  S.  1115  ;  Bailey  y.  Culverwell,  8 
B.  &  Cr.  448 ;  Gaskeli  y.  ^.  2  T  &  J. 
602. 

(a)  JTtUiams  y.  Fverett,  14  East,  68  2. 
See  Tates  y.  Bell,  3  B.  &  Aid.  645. 

{b)  Hodgson  y.  Anderson,  3  B.  &  Cr. 
842 ;  Sutehinson  y.  Eeyworth,  9  A.  &  £. 
376  ;  Walker  y.  Bostron,  9  M.  &  W.  41 1 ; 
and  Dickinson  y.  Marrow,  14  ib,  713. 
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which  is  coimtermandable  until  acted  upon,  or  amounts  to  an 
appropriation  of  the  fund  (c). 

In  one  case,  where  the  debt  was  assigned  by  deed,  with  power  of 
attorney  and  covenant  not  to  revoke  the  power  or  to  receive  the 
moneys,  the  assignment  was  held  at  law  to  be  binding  on  the 
assignor  J  so  as  to  enable  the  assignee  to  sue  him  in  an  action  for 
money  had  and  received,  though  no  assent  on  the  part  of  the  fund 
holder  was  shown  (d) ;  and  of  course  a  direction,  by  a  consignor  to 
his  correspondent  and  consignee,  to  appropriate  all  future  consign- 
ments to  the  payment  of  a  particular  debt,  is  revocable  by  him  at 
any  time  as  to  consignments  not  already  made  (e). 

The  extinguishment  of  the  original  debt  due  from  the  assignor  Extingruish- 

^.•1.  avt'^  !•  •ji  ment  of  debt 

the  assignee  seems  to  have  been  m  an  earlier  case  considered  xiot  necessary. 

necessary  at  law,  as  a  consideration  to  support  the  agreement  (/). 

But  in   Walker  v.  Rostron  {g)y  where  the  order  was  by  way  of 

additional  security,  it  was  held  that  no  further  consideration  was 

necessary  beyond  the  existence  of  the  debt  due  from  the  assignor 

to  the  assignee,  as  in  the  case  of  any  other  collateral  security. 

In  the  earlier  cases,  too,  it  was  held  that  the  fund,  to  be  capable  The  sam  need 
of  being  so  appropriated,  must  be  a  definite  and  ascertained  definite, 
sum  (A) ;  but  later  cases  have  decided  otherwise  («). 

An  equitable  assignment  of  a  debt  may  be  by  parol  (k) ;  and  Parol  assign- 
where  there  is  an  agreement  between  the  creditor  and  his  debtor  ™^ ' 
and  the  debtor  paxavail,  the  original  debtor  will  not  thereby  be 
released,  unless  the  agreement  is  expressly  to  that  effect  (/).  But 
to  constitute  a  valid  equitable  assignment,  there  must  be  a  direct 
engagement  to  pay  out  of  the  particular  fund  (m) ;  and  an  order  not 
acted  upon  during  the  debtor's  life  to  transfer  into  the  name  of  the 
creditor  shares  in  a  company  held  by  the  debtor  without  further 


{e)  See  Fisher  v.  Miller,  1  Bing.  150  ; 
Gibson  y.  Minet,  2  ib.  7.  And  Malcolm 
T.  Seott,  6  Ha.  670 ;  reyersed,  15  Jar. 
21 ;  £rind  y.  Eampthire,  1  M.  &  W. 
364. 

{d)  Fooley  y.  Goodwin,  4  A.  &  E.  94. 

{e)  Malcolm  y.  ScoU^  sup, 

(/)  Wharton  y.  JTalkcr,  4  B.  &  Cr. 
163.  See  Liveraidge  y.  Broadbent,  28  L. 
J.  Exo.  832. 

(S)  Sttp, 

(h)  Fairlie  y.  Benton,  8  B.  &  Cr.  395 ; 
Bum  y.  Carvalho,  1  A.  &  E.  894. 


(i)  Walker  y.  Boatron,  tup. ;  BooUy  y. 
Goodwin,  sup. 

(k)  TibHts  y.  Georpe,  6  A.  &  E.  107 ; 
Gumell  y.  Gardner,  4  Giff.  626  ;  9  Jur. 
N.  S.  1220  ;  Biecard  v.  Frichard,  1  K.  & 
J.  277. 

(0   Cuxwi  y.  Chadley,  8  B.  &  Cr.  691. 

(m)  Watson  y.  Duke  of  Wellington,  1 
Bnss.  &  M.  602 ;  Malcolm  y.  Scott,  sup,; 
Moore  y.  Jervis,  2'CoU.  60 ;  Wedlake  y. 
Eurley,  1  C.  &  J.  83.  But  see  Harrison 
y.  Scott,  5  Mo.  P.  C.  357  ;  10  Jnr.  443. 
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Cbap.  45. 


Action  hy 
aaaignee. 


Subject  to 
equitieB. 


Transfer  of 

dividend 

warrants. 


E.  I.  bonds. 


evidence  of  the  contract,  will  not  be  sufficient  to  create  a  lien  as 
against  the  debtor's  other  creditors  after  his  death  («). 

The  assignee  of  a  debt  could  not,  before  the  Jud.  Act  (o),  have 
sued  for  it  in  equity,  unless  the  assignor  had  refused  to  allovir  liim 
to  use  his  name,  or  did  or  intended  to  do  some  act  to  prevent  the 
assignee  from  recovering  it  at  law  {p). 

The  assignee  of  a  debt  or  any  other  chose  in  action  takes  subject 
to  the  existing  equities  against  the  assignor  {q). 

In  what  cases  since  the  Jud.  Act  an  assignee  of  a  debt  can  sue  in 
his  own  name,  see  (r). 

According  to  the  practice  of  the  Bank  of  England,  dividend 
warrants  pass  by  delivery  without  indorsement,  and  the  bond  fide 
holder  thereof  is  entitled  to  receive  the  amount ;  but  the  law  does  not 
acknowledge  such  a  mode  of  assignment,  though  a  contract  entered 
into  with  knowledge  of  such  practice  might  be  binding  («).  And  it 
may  be  noticed  that  a  general  power  to  receive  payment  does  not 
authorize  the  attorney  to  receive  payment  by  dividend  wairani^ 
unless  such  be  shown  to  be  the  usual  mode  of  payment  (a),  nor 
by  bills  of  exchange  {t). 

By  the  51  Geo.  III.  c.  64,  East  India  bonds  pass  by  delivery ; 
but  if  the  company  disregard  notice  that  the  holder  has  no  title,  the 
Court  wiU  grant  an  injunction  to  restrain  payment  thereon  (u). 


BiU  of  lading, 
whether 
changes  the 
property. 


(2.)  Bilh  of  lading  and  specific  appropriation, 

A  bill  of  lading,  transmitted  for  valuable  consideration,  operates 
as  a  change  of  property,  instanter  the  goods  are  shipped  (or).  But, 
unless  some  specific  assignment  or  appropriation  of  the  goods  is 
made,  then  until  the  bill  of  lading  is  transmitted  to  the  consignee 
or  his  agent,  or  the  goods  are  shipped  on  board  his  own  vessel, 
the  matter  merely  rests  in  agreement;  and  the  consignor  may 
accordingly  deliver  the  cargo  to  another  person,  although  the 
intended  consignee  may  have  accepted  bills  drawn  on  him  by  the 
consignor  on  the  faith  of  the  consignments  being  made  (y) ;  nor 


(»)  Gumming  t.  Freaeott^  2  Y.  &  G. 
488,  Exc. 

(o)  36  &  37  Viot.  c.  66,  s.  25,  sub-s.  6. 

(p)  Hammond  v.  Messinger,  9  Sim.  327. 

\q)  Ord  V.  White,  3  Beav.  367.  But 
see  Miln  ▼.  Walton,  2  Y  &  C.  G.  G.  354. 

(r)  Inf.  p.  665. 


(«)  Partridge  t.  Btmh  of  England,  9 
Q. B.  396. 

(0   -Sy*tf»  V.  ffiAw,  5  M.  &  W.  645. 

\u)  GlasH  T.  IfarthaU,  15  Sim.  72. 

(;f)  Maille  y.  Smith,  1  B.  &  P.  563. 

(y)  JBruee  v.  WaU,  8  M.  &  W.  15 ; 
Mitehel  y.  £de,  11  A.  &  £.  888. 
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has  such  party  any  lien  on  the  goods,  should  they  afterwards  come 
into  his  hands  as  the  agent  of  another  person  to  whom  they  have 
been  transmitted  for  sale  (s).  Delivery  on  board  the  purchaser's 
own  vessel  is  delivery  to  the  purchaser,  although  it  is  a  general 
ship  (a). 

In  the  case  of  a  specific  appropriation,  however,  of  goods  to  the  Specific 
consignee,  to  answer  a  bill  already  accepted,  or  on  condition  of  the  tion. 
acceptance  thereof,  by  the  consignee,  and  the  shipowner  or  other 
carrier  assenting,  the  property  will  vest  in  the  consignee  at  once, 
or  on  the  performance  of  the  condition,  as  the  case  may  be,  though 
no  bill  of  lading  be  transmitted,  and  whatever  be  the  documents 
by  which  the  transaction  is  effected  (6).  And  in  equity  an  assign-  Goods  at  sea. 
ment  may  be  made  of  goods  at  sea  or  abroad,  which  will  be  valid 
against  the  assignor  himself  without  any  further  assent,  or  any 
delivery  of  bill  of  lading  (c),  and  which,  if  accompanied  with  such 
delivery,  will  be  good  against  the  mortgagor's  trustee  in  bank- 
ruptcy, though  the  bills  of  lading  be  not  indorsed  to  the  mortgagee 
till  after  the  bankruptcy  (d) ;  so  if  at  the  time  of  the  assignment 
of  goods  at  sea  the  assignee  was  by  his  agent  in  possession  of 
them  {e).  But  in  a  case  of  an  equitable  assignment  of  a  homeward 
cargo,  where  there  were  no  bills  of  lading  in  existence  at  the  time 
of  the  agreement,  nor  any  such  afterwards  came  into  the  possession 
of  the  assignor  or  assignee,  but  the  assignees  in  bankruptcy  of  the 
former  were  in  possession  of  the  cargo  from  the  time  of  shipment, 
the  goods  were  held  to  pass  to  such  assignees  as  being  in  the  order  Order  and 
and  disposition  of  the  bankrupt  (/).  owposi  on. 

In  Bryans  v.  Nix{h)  a  question  was  raised,  but  not  decided, 
whether  a  receipt,  similar  in  form  to  a  bill  of  lading,  but  given  by 
the  master  of  a  boat  navigating  an  inland  canal,  has  the  like  effect 
in  transferring  the  property  by  mdorsement. 

The  ownership  of  goods  laden  on  board  a  general  ship  is  primd  Gtoeral  ship. 
faine  in  ^jtti  who  is  the  owner  of  the  ship  when  the  cargo  is  put  on 
board ;  the  mortgagee,  therefore,  of  such  a  ship,  afterwards  taking 
possession,  cannot  detain  the  cargo  as  against  the  mortgagor's 
trustee  in  bankruptcy  without  shewing  a  better  title  (g). 

(«)  Bruce  v.  JTait,  tup,  {e)  BOeher  t.  Oldfield,  6  Bing.  N.  C. 

(a)  SchoUman  v.  ZancMhire,  ^.  Co.  2  102. 

Gh.  232 ;  reversiiig  1  Eq.  349,  M.  B.  (/}  Belcher  y.  Capper,  i  Man.  &  G. 

(*)  4  M.  &  W.  776  ;  Bvans  t.  Niehol,  602.    And  see  Leelie  v.  Guthrie,  1  Bing. 

3  Man.  &  G.  614.  N.  S.  287. 

(«)  Brown  y.  Heathcote,  1  Atk.  160.  {g)  Braneker  t.  Molyneux,  3  Kan.  &  G. 

(<0  Lemprihre  y.  l^aeley,  2  T.  B.  486.  84. 
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Spedfio  When  an  order  is  made  by  a  mercantile  firm  upon  their  oorre- 

ai^ropna-  gpondenta  to  hold  a  certain  sum  out  of  the  annual  remittances  and 
consignments  at  the  disposal  of  a  creditor  by  a  certain  day,  and  in 
the  correspondence  which  follows  the  correspondents  agree  to  make 
such  appropriation  when  they  shall  receive  remittances,  the  corre- 
spondents will  be  bound  to  make  such  application  from  the  time  of 
the  receipt  of  the  order  until  the  revocation  of  it,  after  first  re- 
imbursing themselves  their  own  balance  of  account  against  the 
firm,  as  due  at  the  time  of  the  receipt  of  the  order  (/i). 
Fintand  Where  there  is  a  set  of  three  bills  of  lading,  and  the  first  is 

lading.  indorsed  by  the  consignee  as  a  security,  but  the  two  others  are  left 

with  him  unindorsed,  bona  fide  purchasers  from  the  consignee  under 
the  authority  of  the  second  bill  of  lading  are  preferred  (t).  The 
shipowner  is  not  bound  to  inquire  if  there  has  been  an  assignment 
of  the  first  bill  of  lading  (('). 

Where  any  one  of  a  set  of  three  bills  of  lading  has  been  delivered 
duly  indorsed,  it  passes  the  ownership  in  the  goods  which  are  at 
sea,  and  which  it  represents  {k).  This  has  not  been  altered  by  (/). 
Where  payment  is  to  be  made  against  bills  of  lading,  tender 
of  the  first  bill  of  lading  properly  indorsed  is  sufficient ;  the  con- 
signee cannot  refuse  payment  or  reject  the  cai^  because  the  other 
bills  of  lading  are  not  delivered  to  him  {m).  He  took  the  first  copy 
of  the  bill  of  lading  subject  to  the  risk  of  a  subsequent  copy  being 
fraudulently  indorsed  by  the  consignor  (/;»).  The  seller  of  the  cargo 
should  make  every  reasonable  exertion,  but  there  is  no  implied 
contract  that  he  will  deliver  the  bills  of  lading  to  the  purchaser  in 
time  for  him  to  forward  them  to  the  port  of  delivery  before  the 
arrival  of  the  cargo  or  charges  are  incurred  in  respect  of  them  (n). 

(3.)  Appropriation  of  bilk  to  goods. 

Oonsiffnee  As  a  general  principle,  every  person  who  consigns  goods  to 

axedioni^  another  has  a  right  to  give  directions  how  the  goods  are  to  be  dis- 
posed of,  and  a  consignee  to  whom  such  directions  are  given  must 
dispose  of  the  goods  in  the  way  directed,  or  else  return  them  (o). 

(A)  Malcolm  y.  Seottf  6  Ha.  570;  re-  Sanders  y.  MeeleaH,  11  Q.  B.  D.  328, 

yersed,  16  Jor.  21.  C.  A. 

(t)  Glyn  ^  Go,  y.  £.  and  JF.  Ind.  Lock  (m)  Sandert  y.  Maclean,  sup. 

Co.  6  Q.  B.  D.  476,  C.  A. ;  7  App.  C.  («)  Per  Brett,    M.  R. ;    Sanders   y. 

591.  Maclean,  sup. 

(k)  Barber Y.MeyersteiHy4lj.'R.'H..Ij.  (o)    Tooke  y.  Eollingworth,   5   T.   B. 

317.  215 ;  Exp.  Banner^  2  Gh.  D.  278,  289, 

W  Olyn  y.  E.  and  W.  Ind.  Dock,  sup.;  C.  A. 
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Where  bills  of  lading  are  attached  to  bills  of  exchange  by  the  Bills  of  lading 
consignor,  technically  called  "  financing  the  cargoes,"  an  appro-  i,iiig  of  ex- 
priation  takes  place  {q) ;  and  when  the  bill  of  lading  and  bill  of  ^^^^S^- 
exchange  are  enclosed  in  the  same  letter,  the  inference  that  they 
are  attached  will  be  drawn  without  any  special  words  (r).     Under 
such  circumstances  the  bill  of  exchange  must  be  accepted,  or  the 
bill  of  lading  cannot  be  retained  («).    "Where  the  bill  of  exchange 
is  not  accepted,  but  the  bill  of  lading  is  retained,  the  bill  of  lading 
acquired  in  that  manner  gives  no  right  of  property  to  the  person  so 
acquiring  it  (r) ;  and  on  the  other  hand  the  drawee  may,  it  would 
seem,  refuse  to  accept  the  bill  of  exchange  unless  the  bill  of  lading 
is  delivered  over  to  him  {q).    If  biUs  of  lading  so  attached  are 
inadvertently  indorsed  to  a  purchaser  for  value  without  notice,  such 
purchaser's  title  will  prevail  (^) ;  secuSy  if  with  notice  (t). 

A  custom  of  trade  not  to  deliver  the  bill  of  lading  till  payment 
of  the  acceptance  is  exceptional  (u). 

Where  a  principal  consigns  goods  to  an  agent  for  sale,  and  the  Oonrignment 
principal  draws  bills  on  the  agent  specifically  against  the  goods,  ^^  * 

the  agent  has  a  lien  on  the  proceeds  of  sale  for  the  bills  (x) ;  but 
when  an  agent  in  one  country  purchases  goods  on  account  of  his 
principal,  and  consigns  them  to  him  in  another  country,  if  the 
agent  allows  the  property  in  them  to  pass  to  his  principal,  the 
agent,  in  the  absence  of  an  express  agreement,  has  no  lien  or 
charge  on  them  in  the  hands  of  his  principal  (t/). 

As  a  general  rule,  where  bills  of  exchange  are  made  payable  out  Billa  payable 
of  a  particular  fund  or  cargo,  or  remittances  or  debt,  the  trans-  tioular  fund, 
action  amounts  to  an  equitable  assignment  (2).     There  is  a  differ* 
ence  between  a  direction  to  carry  the  proceeds  of  goods  and  a 
direction  to  carry  the  invoice  price  thereof  to  a  particular  account. 
In  the  latter  case  there  is  no  appropriation  or  lien  (:r). 

A  bill  of  exchange  does  not  operate  as  an  assignment  of  funds 
in  the  hands  of  the  drawee,  available  for  the  payment  thereof  {a). 


[q)  Gilbert  y.  Ouignon,  8  Ch.  16,  21.  (tf)  Gurtuy  y.  JBehrend,  3  E.  &  B.  629, 

(r)  Shepherd  T.  HarHion^  6  L.  R.  H.  630 ;  Coventry  y.  OlatUtone^  ntp. 
L.  116,  133.  {x)  Exp.  Banner,  2  Oh.  D.  278,  287. 

{»)  lb. ;  Banco  de  Lima  y.  AnglO'Peru^  (y)  lb.;  Banco  de  Lima  v.  Anglo-Peru^ 

vian  Bank,  8  Ch.  D.   160,   171,  V.  C.  vian  Bank,  tup. 
Malins.  (2)  Maber  y.  Ifastias,  2  W.  Bl.  1072  ; 

{t)  Gilbert  y.  Guignon,  tup. ;  Coventry  Exp.  Kirk,  1  Atk.  108 ;  Exp.  Hidden,  3 

y.  Gladstone,  4  Eq.  493,  6  Eq.  44,  V.  G.  L.  T.  N.  S.  386,  Com.  Fane. 
Wood.  (a)  45  &  46  Vict.  o.  61,  a.  63. 
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CsAP.  45. 


HdkLor  of  bill 
has  ao  lien. 


Bocmt  trust. 


Where  bOls  are  merely  directed  to  be  placed  to  the  account  of 
the  shipment  or  a  paiticolar  cargo  (&),  or  to  meet  acceptances  (e), 
there  is  no  lien  even  between  the  original  parties.  And  where,  in 
a  long  course  of  dealing,  remittances  are  made  against  acceptancest 
and  both  are  included  in  one  general  account,  there  is  no  appro- 
priation (</).  A  representation  by  a  drawer  of  a  bill,  that  he  has 
previously  remitted  funds  to  a  larger  amount  to  the  drawee,  does 
not  amount  to  an  equitable  assignment  or  appropriation  of  such 
funds  (^),  nor  a  representation  that  the  bills  were  drawn  expressly 
or  specially  against  such  funds  (e). 

There  is  a  distinction  between  representations  of  intention  and 
representations  of  fact  (/). 

Where  remittances  were  sent  to  meet  accommodation  accept- 
ances, and  two  accoimts  were  kept,  a  general  account,  and  a  special 
accoimt  into  which  aU  the  remittances  and  acceptances  were  entered, 
there  was  an  appropriation  (g). 

Merely  because  a  bill  of  exchange  purports  to  be  drawn  against 
a  particular  cargo,  it  does  not  carry  a  lien  on  that  cargo  into  the 
hands  of  every  holder  of  the  bill  (/i).  Any  mercantile  man  taking 
such  a  bill,  who  iatends  to  have  a  lien  on  the  cargo,  would  expect 
to  have  the  bills  of  lading  annexed  (t).  Where,  however,  the 
letters  shew  an  intention  to  consign  the  goods  as  a  security  for  the 
biUs,  then  there  is  an  appropriation  or  lien  {k) ;  and  if  such  appro- 
priation or  lien  is  communicated  to  the  purchaser  of  the  bills,  he 
will  have  the  benefit  of  it  (/).  Where  the  consignor  directs  his 
agent  to  realise  the  cargo  sent  against  the  bills  of  exchange  and 
pay  the  bills,  and  the  agent  communicates  these  instructions  to  the 
holder  of  the  biUs,  the  latter  has  a  lien  on  the  cargo  (//?). 

Bills  drawn  and  accepted  for  special  account  cannot  be  di- 
verted (fi).     Where  the  acceptor  of  a  bill  of  exchange  has  a  lien 


{b)  Exp.  Carruthen^  3  De  G.  &  Sm. 
670 ;  Se  Enitcitile,  3  Ch.  D.  477,  C.  A. ; 
Farley  v.  THmer,  3  Jur.  N.  S.  632,  V.  C. 
Handeralej ;  £xp,  Mastey,  39  L.  J.  Gh. 
636,  M.  B. 

(c)  Johnson  y.  Eobartt,  10  Ch.  606. 

[d)  Maud  y.  Trimin^ham,  7  Eq.  201, 
y.  G.  Gifiard.  But  see  £xp,  Gomez,  10 
Gh.  647 ;  Banco  de  Lima  y.  Anglo^PerU" 
rian  Bank,  8  Ch.  D.  160,  Y.  G.  Malins. 

{e)  Citizen^ a  Bank  of  Lomeiana  y.  Firet 
National  Bank  of  Xew  Orleans,  6  L.  £. 
H.  L.  362. 

(/)  lb. ;   Jorden  y.  Monejf,  6  H.  L. 


186. 

(^)  £xp.  Gomez,  sup. 

(A)  Bobeyf  Co.' s  Iron  Works  y.fMier, 
7  Gh.  696-8.  See  Exp.  SmUh,  6  Yes. 
447. 

(t)   7Gh.  699. 

(k)  Exp.  Aekroyd,  3  De  G.  F.  &  Jo. 
726. 

(I)  FrUh  y.  Forbes,  4  ib.  409 ;  8  Jur. 
K.  S.  1116. 

(m)  Sanken  y.  Alfaro,  6  Ch.  D.  786» 
G.  A. 

(m)  Thayer  y.  lister,  30  L.  J.  Ch.  427, 
Y.  C.  Wood ;  De  Bwt  y.  BeO^  9  W.  R. 
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or  secret  trust  on  the  goods  or  their  proceeds,  still  an  indorsee  of 
the  bill  of  exchange  for  valuable  consideration,  without  notice  of 
such  lien  or  secret  trust,  will  prevail  (o) ;  and  the  unusual  form  of 
the  bill  of  lading  will  not  amount  to  constructive  notice  (o). 

Though  there  may  have  been  no  efEectual  indorsement,  as  where  "  Order  or 
the  words  "  or  order  or  assigns  "  were  omitted  from  the  bill  of  omitted, 
lading,  still  delivery  of  the  goods  to  the  indorsee  for  value  of  such 
bill  of  lading,  without  notice,  would  have  the  same  effect  (p). 

Where  a  banker  forwarded  a  bill  of  exchange,  stating  that  he  "Porged  bill  of 

Iftdiziflr 

held  the  bill  of  lading,  this  was  not  a  guarantee  that  the  bill  of 
lading  was  genuine  (q). 

Bills  cannot  be  appropriated  to  goods  to  the  prejudice  of  third 
parties  interested  (r). 


(4.)  The  rtik  in  Exp,  Waring  (s). 

The  following  conclusions  may  be  drawn  from  the  cases  bearing 
on  this  rule  {t). 

1.  "Where,  as  between  the  drawer  and  the  acceptor  of  a  bill  of  The  formula, 
exchange,  a  security  has  by  virtue  of  a  contract  between  them  been 
specifically  appropriated  to  meet  that  bill  at  maturity,  and  has  been 

lodged  for  that  purpose  by  the  drawer  with  the  acceptor,  then  if 
both  drawer  and  acceptor  become  insolvent,  and  their  estates  are 
brought  under  a  forced  administration,  the  bill  holder,  though 
neither  party  nor  privy  to  the  contract,  is  entitled  to  have  the  speci- 
fically appropriated  security  applied  towards  payment  of  the  bill  (w). 

2.  The  right  of  the  bill-holder  is  not  a  right  founded  on  con-  Not  founded 
tract :  it  springs,  not  out  of  the  contract,  but  out  of  the  necessities  ^th'the  bill 
connected  with  the  administration  of  the  two  insolvent  estates  («?).    'colder. 

3.  The  bill-holder  is  not  treated  as  having  an  equitable  assign-  No  equitable 

aBsignment. 


704,  G.  P.  See  SUeU  y.  SiuaH,  2  Eq. 
84,  V.  0.  Wood ;  and  Bank  of  Ireland 
T.  Perry  J  7  L.  R.  Exc.  14. 

(o)  Chartered  Bank  of  India  y.  Hender^ 
ton,  6  J.  C.  501. 

{p)  HenderBon  f  Co,  v.  The  Comptoir 
d*£seompU  de  Paria,  5  ib,  253. 

(g)  Zither  y.  Simpson,  11  Eq.  398, 
V.  C.  Malins. 

(r)  MeLarty  y.  Middleton,  9  W.  R. 
861,  V.  C.  Kinderalej;  Dreeaer  y.  Hoare, 
7  H.  L.  290;  6  Jur.  N.  8.  371 ;  re- 


yeraing  2  Jur.  N.  S.  1151,  L.  J. 

(«)  19  Yes.  345 ;  2  G.  &  J.  404 ;  2 
Rose,  182. 

{t)  See  (he  rule  in  Exp,  Waring,  hj 
Arthur  Clement  Eddis,  containing  an 
able  statement  of  the  rule,  from  which 
the  aboye  conclusions  are  mainly  taken. 

(u)  Eddis,  p.  5. 

(«)  Per  Lord  Cairns,  Banner  y.  John- 
tton,  5  L.  R.  H.  L.  174 ;  Bip.  Copeland, 
3  D.  &  C.  199  ;  2  M.  &  A.  177. 
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A  contract  for 

appropriation 

necessary. 


Contract  mnflt 
be  snbaiBting^. 


Rule  extends 
to  principal 
and  surety. 


Both  parties 
must  De 
insolyent, 


ment  of  the  seourity ;  he  has  aocidentallj  an  advantage  for  which 
he  had  not  stipulated,  by  reason  of  the  adjustment  of  the  equities 
between  the  parties  (?r).  It  is  immaterial  even  that  the  bill-holder 
had  no  knowledge  of  the  deposit  (x), 

4.  There  must  be  a  specific  appropriation  of  the  particular  pro- 
perty to  meet  the  particular  credit  (y).  With  this  proposition, 
Tn'mingham  v.  Maud{z)y  is  hardly  to  be  reconciled  (a).  Where 
the  foreign  merchant  merely  requested  the  English  merchant  to 
carry  the  invoice  price  of  the  goods  to  their  account,  there  was  no 
specific  appropriation  of  the  goods,  and  the  rule  in  JE27?.  Waring  (b) 
did  not  apply  (/?),  but  the  property  need  not  be  specifically  appro- 
priated to  meet  any  particular  bills  of  exchange,  if  it  is  appropriated 
for  the  purpose  of  securing  a  cash  credit  under  which  the  bills  in 
question  were  drawn  and  accepted  {d).  If,  however,  the  property 
is  specifically  appropriated  to  secure  moneys  owing  on  general 
accoimt,  the  bill-holder  is  not  entitled,  although  the  bills  in 
question  formed  items  in  the  general  account  (e), 

5.  The  contract  must  be  stiU  subsisting  at  the  time  of  the  appli- 
cation of  the  bill-holder ;  if  the  contract  has  been  rescinded  (/),  or 
the  drawer  has  a  right  to  recall  the  remittance  or  security,  the  rule 
does  not  apply  {g), 

6.  The  rule  applies  not  only  where  the  contract  for  specific  appro- 
priation is  between  the  drawer  and  acceptor  of  the  bill  of  exchange, 
but  more  generally  where  it  is  between  the  parties  liable  as  prin- 
cipal and  surety,  in  respect  either  of  the  bill  or  of  the  transaction 
represented  by  the  bill  (h) ;  as  where  one  party  drew  the  bill  and 
the  other  indemnified  the  acceptor  (A). 

7.'  The  rule  can  nevfer  be  applied  unless  both  drawer  and  acceptor 
are  insolvent ;  for  so  long  as  either  party  to  the  bill  is  solvent,  the 
bill-holder  will  get  paid  in  full  (i).    It  is  not  sufficient  that  the 


{w)  Exp.  Waring^  tup.;  the  assomption 
of  Kelly,  C.  B.,  in  Sank  of  Ireland  v. 
Perri/y  7  L.  R.  Exo.  14,  was  incorrect ; 
£xp.  Smart,  8  Ch.  220. 

(x)  Exp.  Perfect,  Mont.  25. 

(y)  Exp.  Alliance  Bank,  4  Ch.  423 ; 
38  L.  J.  N.  S.  Ch.  714 ;  affirming  17 
W.  R.  248,  on  app.  ib.  631 ;  ZevVs  Case, 
7  Eq.  449,  M.  R. 

(z)  Jb.  201 ;  88  L.  J.  Ch.  207,  V.  C. 
Giffard. 

(tf)  L.  J.  Turner,  Exp,  Gomez,  10  Ch. 
647.  See  Eddis,  p.  50;  toAExp,  Smart, 
sup. 


(b)  Sup, 

(c)  Exp.  Banner,  2  Ch.  D.  278,  C.  A. 

(d)  City  Bank  v.  Lucki«,  6  Ch.  773  ; 
23  L.  T.  N.  S.  Ch.  376. 

{e)  Levi's  Case,  sup, 

(/)  Exp.  Zampton,  10  Ch.  406 ;  Exp. 
General  S,  American  Co.  ib,  635-8. 

(ff)  Jb.  638. 

(h)  Exp,  Aekroyd,  3  De  G.  F.  &  J. 
726  ;  Exp.  Smart,  sup, 

(t)  Poufles  y.  Hargreaves,  3  De  G.  M. 
&  G.  430,  450  ;  17  Jur.  1083 ;  affirming 
17  Jnr.  612,  V.  0.  Stuart. 
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aooeptop  was  a  oompany  ordered  to  be  wound  up,  for  such  an  order 
is  not  necessarily  a  proof  of  its  being  insolvent  {k). 

8.  The  rule  cannot  be  applied  merely  because  both  drawer  and  and  under  a 
acceptor  are  insolvent,  but  their  respective  estates  must  also  have  ministration, 
been  brought  under  a  forced  administration.     The  parties  must 

have  been  deprived  of  the  control  of  their  respective  estates,  and 
the  rights  of  the  respective  creditors  have  become  unalterably 
fixed  (/).  The  rule  does  not  apply  where  one  of  the  parties, 
though  insolvent,  still  has  the  control  of  his  property,  as  where  he 
has  executed  a  deed  of  composition,  but  has  made  no  cession  of  his 
property.  The  Court  cannot  deprive  any  party,  not  under  its 
jurisdiction,  of  any  rights  of  property  which  he  may  possess  (w). 

9.  The  rule  is  not  restricted  to  a  double  bankruptcy  in  the  strict  Strict  bank- 
sense  of  the  term,  as  where  both  estates  are  administered  by  the  ^!!^!^i^. 
Bankruptcy  Court ;  it  applies  where  the  two  insolvent  estates  are 

being  wound  up  under  any  forced  administration,  whether  under 
the  jurisdiction  of  the  Court  of  Chancery  or  the  Court  of  Bank- 
ruptcy or  insolvency  {n) ;  and  it  applies  where  all  parties  are 
insolvent,  although  none  of  them  may  be  bankrupt  (0). 

No  actual  case  has  occurred  in  which  the  rule  has  been  applied,  Both  dead 
when  both  the  parties  liable  in  respect  of  the  bills  of  exchange  had  "^^'l^®"*- 
died  insolvent,  and  their  respective  estates  were  being  wound  up, 
either  under  the  administration  of  a  Court  or  by  their  respective 
personal  representatives.     There  appears,  however,  to  be  no  reason 
why  the  rule  should  not  equally  apply  in  such  a  case  {p), 

10.  The  right  of  double  proof,  t.  e,  the  right  of  proving  against  Double  proof 
the  two  insolvent  estates  of  the  parties  who  are  liable  to  the  bill-  ^"®^     ' 
holder,  either  upon  the  bill  or  upon  the  transaction  represented  by 

the  bill  for  the  full  amount  thereof,  is  absolutely  essential  {q). 

11.  The  bill-holder  is  only  entitled  to  prove  against  the  respec-  Proof  liable  to 
tive  estates  for  the  balance  (if  any)  which  may  still  remain  due  after      ^    ^^' 
the  realization  of  the  security.   If  the  bill-holder  has  proved  before 

the  realization  of  the  security,  his  proof  must  be  reduced,  and  any 


{k)  EiekU  #  Cb.'«   Can,  4  Eq.  226,  688 ;  16  L.  J.  Oh.  350. 

M.  R.  (0)  Be  Samed't  Bkg,  Co,  19  Eq.   7, 

(/)  i^irJM  y.  Eargreaves,  tup, ;   Exp.  Jeesel,  M.  B. ;  affirmed,   10  Gh.  198 ; 

LambUm^  tup,;  Exp,  General  S.  American  notwithstanding  Fowlee  y.  Eargreaven, 

Co,  tup,  3  De  G.  M.  &  G.  467,  L.  J.  Tomer. 

(m)  Exp.  Gen,  S.  American  Co.  tup.  {p)  Eddis,  p.  42. 

(ft)  Fowlet  y.  Eargreavet^  tup. ;  oyer-  (^)  Vaughan  y.  EaUiday,  9  Gh.  669  ; 

ruling  a  diotnin  of  V.  G.  Wigram  in  30  L.  T.  N.  S.  249,  per  L.  J.  James ; 

Zaifcoek  y.  JohntioHf  6  Ha.  199 ;  11  Jnr.  Exp.  Smart,  tup. 
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dividends  paid  to  him  on  the  excess  over  the  leduoed  proof  most 
be  refunded  or  brought  into  account  (r). 

It  was  held  in  Loader* a  Case  («),  that  where  the  dividends  received 
by  the  bill-holder  on  the  two  estates  together  exceeded  the  amount 
subsequently  realized  upon  the  security,  the  bill-holder  was  not 
entitled  to  the  proceeds  of  the  securities.  It  is  submitted  that  this 
is  wrong ;  the  bill-holder  is  entitled  to  the  proceeds  of  the  securities, 
whether  realized  before  or  after  the  proofs,  which  ought  to  be 
reduced  (f). 

12.  The  bill-holder  must  not  have  any  independent  right  of  his 
own  to  have  the  security  so  applied.  Where  there  is  privity  of 
contract  between  the  bill-holder  and  the  parties  to  the  agreement 
for  specific  appropriation,  it  creates  a  right  totally  distinct  from 
that  which  he  obtains  under  the  rule  {u). 

13.  The  rule  applies,  although  the  securities  in  the  hands  of  the 
depositees  are  insufficient  to  meet  the  whole  of  the  demand  {x). 

14.  It  was  held  that  where  the  acceptor  has  realized  part  of  the 
security  and  applied  it  to  his  own  use,  his  lien  upon  the  security  is 
reduced  by  the  amount  so  realized,  and  that  the  right  of  the  bill- 
holder  can  only  attach  upon  the  amount  of  the  lien(^).  The 
reasoning  on  this  point  was  approved  but  not  followed  by  Sir  John 
Cross  (s).  The  contrary  was,  however,  decided  in  (a),  but  the 
reasons  in  the  judgment  are  very  difficult  to  follow.  In  principle, 
the  bill-holder  can  have  no  claim,  except  by  working  out  the  equities 
existing  between  the  parties  at  the  time  of  the  bankruptcy,  in 
relation  to  the  contract  for  appropriation.  It  is  dear  that  the  drawer 
had  a  right  to  the  return  of  his  securities,  or  to  be  allowed  the 
value  of  them  if  sold  in  working  out  the  contract.  This  right  was 
not  destroyed  by  the  insolvency  of  the  parties  (J).  Neither  Exp, 
Parr  (y),  nor  Exp,  Hobhouse  (s),  was  cited  in  Exp.  Carrick  (a). 

15.  The  rule  also  applied,  although  the  drawer  and  acceptor  of 
the  bills  of  exchange  were  two  firms  engaged  in  a  joint  adventure 
for  buying  and  selling  goods ;  but  the  right  of  the  bill-holder  must 
be  subject  to  the  rights  of  the  joint  creditors  (if  there  are  any)  of 
the  aggregate  of  the  two  firms,  to  have  the  proceeds  of  the  consign- 


(r)  £xp.  Eobhome,  2Deac.  291;  Fowlei 
T.  Rarffreavet,  3  De  G.  M.  &  G.  457 ; 
EeBartiedBkg,  Co,  19  Eq.  7 ;  10  Ch.  198 ; 
Exp.  Freseoti,  4  D.  &  C.  23. 

(«)  6  Eq.  491,  M.  R. 

(0  SeeEddia,  41. 


(w)  £xp,  Oopelandf  3  D.  &  G.  199 ;  2 
M.  &  A.  177. 

{x)  FotcUt  y.  Sdrffreavet,  tup. 

{f/)  Exp,  Parr,  Back,  191. 

(2)  Exp,  Hobhouu,  8Hp. 

(a)  Exp.  Carrick,  2  De  G.  &  Jo.  208. 

(&)  Inmm  y.  Clart,  John.  781. 
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ments  applied  as  part  of  the  aggregate  estate  (c),  where  the  drawing 
and  accepting  houses  were  identical. 

16.  The  principle  was  independent  of  the  rule  in  Chancery  {d)j  Mawny,  Bogg 
under  which  a  secured  creditor  was  entitled  to  prove  for  the  whole  "^^^  ^ 

of  his  debt,  and  at  the  same  time  to  realize  the  securitj  [e), 

17.  In  Exp,  Wanng{f)y  the  balance  was  against  the  acceptor  Where  tiie 
upon  the  general    account,  and   it  was  said  in  Hickie  8f    Co.^s  against  the 
Case  ( g)f  that  the  rule  did  not  apply  where  the  balance  on  the  ^™^^- 
general  account  was   in   his  favour;    but   this  view  has  been 
controverted  by  the  writer  on  the  rule  (^),  on  the  ground  that  the 
property  specifically  appropriated  should  be  applied  in  the  Jirst 
instance  for  the  particular  purpose  for  which  it  was  deposited  (t). 

This,  it  is  submitted,  is  correct,  for  the  right  of  the  bill-holder 
depends  upon  the  equities  between  the  parties  in  relation  to  the 
particular  contract  for  appropriation  alone.  The  equities  between 
the  parties  on  the  general  account  must  be  matter  of  proof  between 
the  estates  (/).  The  rule  in  Exp.  Waring  does  not  apply  in  Scotch 
bankruptcies  (A). 


(e)  Exp,  Bewhurtt,  S  Gh.  966  ;  21  W. 
R.  874.  And  see  Exp,  Imbert,  1  De  G. 
ft  J.  162. 

(<f)  Mason  t.  Bogpt  2  My.  ft  Gr.  443. 

{$)  Me  Bamed's  Bkg.  Co,  tup. 

if)  19  Vee.  346 ;  2  Gl.  ft  J.  404 ;  2 
Rose,  182. 


(^)  4  Eq.  226,  M.  R. 
(h)  Eddis,  46. 
(i)  Inman  v.  Clares  tup. 
(/)   Exp,  Carriekf  tup, 
(k)  Boyal  Bonk  of  Scotland  y .  Commer^ 
eial  Bank  of  Scotland,  7  App.  G.  366. 
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( 1 .)  Mortgages  of  debts, 

AiiL  debtSy  secured  and  unsecured,  may  form  the  subject  of 
mortgages.  Unsecured  debts  can  rarely  afford  a  satisfactory 
security ;  but  it  not  unfrequently  happens  that  a  mortgage  is  itself 

Snb-mort-       transferred  by  way  of  security  by  the  mortgagee,  thus  giving  rise 

*^*^'  to  what  is  called  a  sub-mortgage  {a). 

Before  the  Jud.  Act,  the  right  of  suing  at  law  for  a  debt  could 
not,  as  a  general  rule,  have  been  transferred.     The  exceptions 

ExoeptionB  as  were :  negotiable  securities,  as  bills  of  exchange  and  promissoiy 

^^Bumg  notes  (6),  bail  bonds  (c),  replevin  bonds  (</),  railway  mortgages  and 

bonds  {e)y  life  policies  (/),  marine  policies  {g)  (under  which  the 
assignee  can  sue  in  his  own  name,  but  the  underwriter  may  set  off 
any  debt  due  to  him  by  the  assured  {h)  ),  bills  of  lading  under  the 
Bills  of  Lading  Act  if  endorsed  (i),  and  see  generally  (k). 

Legal  debts.  Legal  debts  are  mortgaged  by  assignment  with  power  of  attorney. 
The  mortgage,  therefore,  of  a  legal  debt  (t.^.,  of  a  debt  conferring  a 
right  of  action  at  law)  was  effected  by  means  of  an  assignment 
with  a  power  of  attorney,  enabling  the  assignee  to  use  the  name  of 
the  assignor,  so  as  to  avaQ  himself,  for  his  own  benefit,  of  the 

(a)  2  Day.  Cony.  688,  ed.  2 ;    137»  p.  667. 

ed.  4.  W  31  &  32  Vict.  c.  86. 

{b)  3  &  4  Anne,  o.  9  ;  7  ib,  c.  25,  s.  3.  (A)  Ftlku  y.  Neptune  Marine  Ineuranee 

{e)  4  Anne,  c.  16,  s.  20.  Co.  4  C.  P.  D.  139. 

{d)  11  Geo.  n.  c.  19,  s.  23.  (•)   18  &  19  Vict.  o.  HI. 

{e)  8  &  9  Vict.  0.  16,  s.  47.  (k)  1  Chit.  Fl.  p.  18,  n.  ed.  by  Gieen- 

(/)  30  &  31  Vict.  c.  144.    And  inf.  mg. 
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assignor's  right  of  action ;  and  suoh  power  of  attorney,  being  an  Power  of 
authority  coupled  with  an  interest,  is  irrevocable  (/).  vo«5S!ef  "^' 

In  regard  to  the  power  of  attorney,  the  assignment  of  a  legal  But  not 
debt  differs  from  that  of  a  merely  equitable  chose  in  action,  such  as  ^^Sitoble 
an  interest  in  a  trust  fund,  in  assigning  which  a  power  of  attorney  assignmente. 
is  useless,  and  ought  not  to  be,  though  it  sometimes  is,  inserted  (m). 

If  a  bond  is  the  subject  of  assignment,  not  only  should  the  Mortgage  of 
instrument  itself  be  given  up  to  the  assignee,  but  notice  of  such 
assignment  should  be  given  to  the  debtor,  to  prevent  his  payment 
of  the  bond  debt  to  the  original  obligee,  which,  in  default  of  such 
notice,  would  be  valid  and  discharge  the  security  (n). 

Under  the  old  bankrupt  laws,  a  debt  passed  to  the  assignees  of  Notice  of 
the  bankrupt,  unless  notice  of  the  assignment  had  been  given  by  ^^ 
the  particular  assignee  to  the  debtor  (0).  So,  a  promissory  note, 
not  payable  to  order,  indorsed  to  the  creditor,  passed  to  such 
assignees,  if  notice  had  not  been  given  by  the  creditor  to  the 
maker  {p).  But  a  mere  lien,  by  deposit  of  an  instrument,  was  not 
affected  by  the  bankruptcy  of  the  depositor,  though  the  debt  secured 
by  such  instrument  passed  through  failure  of  giving  notice  to  the 
debtor  (^).  As  to  the  necessity  of  notice  on  the  assignment  of 
debts,  however,  an  exception  was  made  of  those  which  were  secured 
by  negotiable  instruments  (r) ;  and,  as  against  the  assignees  in 
bankruptcy,  notice  of  the  assignment  of  a  debt  was  required  only 
to  be  given  to  the  person  from  whom  the  trader  was  to  have 
received  payment,  though  he  were  not  the  original  debtor  (»). 

But  now  choses  in  action  are  not  within  the  order  and  disposition  Now  choaes 

m  •11         X       /j\  ui  action  not 

clause  m  bankruptcy  (t).  in  order  and 

disposition. 

(2.)  Sub-mortgage. 

Where  there  is  a  sub-mortgage,  the  security  will  comprise :  first,  Frame  of  sab- 
the  personal  covenant  of  the  sub-mortgagor ;  secondly,  the  transfer  "^^'***fi^- 
of  the  original  mortgage  debt  and  mortgaged  property,  subject  to 

(l)  See  inf.  p.  806.  S.  716,  Exo.    And  see  Gh-een  v.  Ingham, 

(m)  2  Day.  Conv.  1124,  ed.  3 ;  672,  2  L.  R.  C.  P.  626. 
ed.  4.  (r)  JEzp.  FHee,  18  L.  J.  Bky.  N.  S.  16 ; 

(»)  HffoU  T.  Sowle9f  I  Vee.  S.  367  ;  1  Bekher  v.  Campbell,  tup, 
Atk.  177.  («)  Gardner  y.  Zaehlan,  6  Sim.  407 ;  4 

(0)  Buck  Y.Lee,  1  A.  &  E.  804.  My.  ft  Cr.  129.    See  SoU  t.  Bewell,  4 

{p)  Belcher  y.  Campbell,  8  Q.  B.  1.  Ha.  446  ;  £xp.  Waithman,  2  M.  ft  A7. 

{q)  Gibson  v.  Overbwy,  7  M.  &  W.  364. 
666.    See  Hawihom  t.  Neweattle  B.  Co,  {t)  Sup,  p.  496. 

3  Q.  B.  734 ;  Barton  t.  Gain^,  4  Jnr.  N. 
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redemption,  with  the  benefit  of  the  power  of  sale,  and  other  powers 
and  remedial  clauses  contained  in  the  original  mortgage ;  thirdly,  a 
power  of  sale  enabling  the  sub-mortgagee  to  dispose  of  the  original 
mortgage  debt  and  security.  If  the  sub-mortgagee  as  assignee 
of  the  original  mortgagee  sell  under  the  power  of  sale  in  the 
mortgage,  he  will  be  enabled  by  the  terms  of  the  power  to 
give  receipts  to  purchasers,  which  will  be  effectual  discharges  so 
far  as  regards  the  mortgagor  and  those  claiming  under  him ;  but 
a  further  and  special  receipt  clause  will  be  proper  in  order  to 
exonerate  the  purchaser  from  the  necessity  of  seeing  that  the  sub- 
mortgagee, after  satisfaction  of  the  debt  secured  by  the  sub-mort- 
gage, pays  the  balance  to  the  original  mortgagee  (u). 

Yice-Chancellor  Kindersley  suggested  in  a  judgment  (x)  what 
would  be  the  effect  on  the  power  of  sale  of  a  simple  transfer  by  way 
of  sub-mortgage — whether  it  would  have  the  effect  of  transferring 
the  power  of  sale,  or  of  destroying  or  suspending  it  (x).  When,  as 
in  well-drawn  deeds,  the  power  of  sale  is  expressly  made  exercise- 
able  by  any  person  entitled  to  receive  and  give  a  receipt  for  the 
mortgage  money,  the  transfer  of  the  mortgage,  though  by  way  of 
sub-mortgage  only,  would  no  doubt  generally  carry  with  it  the 
power  of  sale. 

On  every  assignment  of  a  debt  by  way  of  security,  it  is  essential 
that  the  assignee  should  be  specially  protected  against  the  obli- 
gation which — whether  by  analogy  to  a  mortgagee  in  possession 
who  is  bound  to  account  for  what  he  might  have  received  but  for 
his  own  default  (y) ;  or  to  a  creditor  who,  by  giving  time  to  the 
principal  debtor,  discharges  the  surety  (z) — would  otherwise  attach 
to  hiTTi  to  get  in  the  debt  in  due  course,  under  penalty  of  being 
charged  with  the  loss  in  case  any  arise  through  his  default  {a). 
Exp.  Mure  (a)  was  followed  in  Williams  v.  Price  (a),  though  a 
doubt  was  intimated  whether  all  the  principles  there  stated  should 
be  adopted.  A  similar  liability  would  no  doubt  attach  to  the 
mortgagee  of  any  chose  in  action  which  should  be  lost  or  impaired 
in  value  by  his  omitting  to  get  it  in  at  the  proper  time,  and 
should  always  be  guarded  against  by  a  clause  protecting  the  mort- 
gagee against  involuntaiy  losses ;  but  it  is  obvious  that  there  is 


(u)  2  Day.  Cony.  691, 692,  ed.  3;  188, 
ed.  4. 

(x)  Cruie  y.  Noioell,  2  Jnr.  N.  S.  636, 
y.  G.  Ejndersley. 

(y)  2  Day.  Oony.  638,  n.  (^),  ed.  3 ; 
^0,  ed.  4. 


{z)  See  Oumey  y.  Seppinfft,  2  Ph.  40, 
42. 

(a)  2  Day.  Cony.  692,  ed.  8;  140, 
ed.  4;  J?^.  Jfiffv,  2  0ox,63;  WiUUmu 
y.  iViM,  1  S.  &  8.  681. 
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both  much  more  uncertainty  as  to  the  time  for  realising,  and  muoh 
more  risk  of  loss  through  the  omission  to  realise  at  the  proper  time, 
where  a  mere  debt  is  in  question,  than  where  a  title  accrues  to  a 
specific  fund.  Hence,  a  mortgagee  should  be  as  careful  to  protect 
himself  in  this  respect  as  any  other  fiduciary  owner,  who  acquires 
the  right,  and  with  it  assumes  the  duty,  of  getting  in  a  debt  (6). 

As  a  person  who  takes  a  sub-mortgage  thereby  permits  the  Hort^igee 
mortgage  debt  to  be  appropriated  to  the  discharge  from  liability  to  surety. 
him  of  the  mortgagee  and  his  estate,  the  latter  is  in  a  position 
bearing  a  great  resemblance  to  that  of  a  surety,  and  the  sub-mort- 
gagee cannot  prevent  the  original  mortgagee  from  getting  in  the 
debt  from  his  mortgagor,  who  is  in  the  position  of  the  principal 
debtor,  except  upon  the  terms  of  releasing  such  mortgagee  and  his 
estate  from  liability.  Of  course,  if  the  debt  is  got  in  by  the 
original  mortgagee,  he  is  bound  to  apply  it  in  discharge  of  the 
sub-mortgage  (c). 

A  mortgagee,  after  a  sub-mortgage  of  a  debt  and  notice  given  Bankraptoy 
to  the  debtor,  cannot  so  deal  with  the  debtor  as  to  prejudice  the  ^  ^^  e^S^^- 
sub-mortgagee  {d) ;  and  if  the  mortgagor  become  bankrupt,  the 
sub-mortgagee  can  prove  for  the  whole  original  debt,  although  he 
cannot  receive  more  than  his  own  principal,  interest  and  costs  {e). 

In  the  case  of  a  sub-mortgage,  if  the  original  mortgage  debt  is 
secured  by  an  estate  in  land,  the  doctrine  of  reputed  ownership 
does  not  apply  (/),  and  on  the  same  ground  the  priority  of  charge 
of  the  sub-mortgagee  would  not  be  affected  by  want  of  notice. 


(3.)  Assignment  of  debts  under  the  Jud.  Act, 

By  the  Jud.  Act  (^),  it  is  provided  as  follows : — 

Any  absolute  assignment,  by  writing  under  the  hand  of  the  ABsignment 
assignor  {not  purporting  to  be  by  way  of  charge  only),  of  any  debt  ohoeoB^ 
or  other  legal  chose  in  action,  of  which  express  notice  in  writing  *<»*io^- 
shall  have  been  given  to  the  debtor,  trustee,  or  other  person  from 
whom  the  assignor  would  have  been  entitled  to  receive  or  daim 
such  debt  or  chose  in  action,  shall  be,  and  be  deemed  to  have  been, 
effectual  in  law  (subject  to  all  equities  which  would  have  been 

{b)  2  Day.  ConT.   692,  ed.  8 ;    140,  {e)  lb.    See  mp.  p.  427. 

ed.  4.  (/)  Jon4$  v.  Gibbons,  9  Vea.  407 ;  JBssp, 

{e)  Oumey  t.  Seppingt,  tup.  Mackay,  1  H.  D.  4;  D.  560. 

W£«  BwnU,    7   £q.   399,  Y.  0  <^)  86  *  87  Viot.  o.  66,  s.  25,  sub-t.  6. 
James. 
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entitled  to  priority  over  the  right  of  the  aamgnee  if  the  Act  had 
not  paased),  to  pass  and  transfer  the  l^al  right  to  sach  deht  or 
cho6e  in  action  from  the  date  of  sach  notice,  and  all  legal  and  other 
remedies  for  the  same,  and  the  power  to  give  a  good  discharge  for 
the  same  without  the  concurrence  of  the  assignor. 

InterplMder.  Provided  always,  that  if  the  dehtor,  trostee,  or  other  person  liable 
in  respect  of  sach  debt  or  chose  in  action,  shall  have  had  notice 
that  such  assignment  is  disputed  by  the  assignor  or  any  one 
claiming  under  him,  or  of  any  other  opposing  or  conflicting  claims 
to  such  debt  or  chose  in  action,  he  shall  be  entitled,  if  he  think  fit, 
to  call  upon  the  seyeral  persons  making  claim  thereto  to  interplead 
concerning  the  same,  or  he  may,  if  he  think  fit,  pay  the  same  into 

Tnistee  Belief  the  High  Court  of  Justice  under,  and  in  conformity  with,  the  pro- 
**^  visions  of  the  Acts  for  the  relief  of  trustees. 

The  following  remarks  upon  this  section  may  be  useful : — 

1.  The  section  only  applies  to  legal  choses  in  action  (A). 

2.  Assignments  of  equitable  choses  in  action,  whether  absolute 
or  by  way  of  mortgage,  are  unaffected  by  this  section  of  the  Act, 
and  can  be  sued  for  in  all  Courts,  the  assignor  and  assignee  both 
being  before  the  Court. 

3.  An  assignee  for  value  of  legal  choses  in  action  not  assignable 
at  law,  whether  by  way  of  charge  or  not,  without  writing  or  notice 
to  the  debtor,  could,  before  the  Jud.  Act,  have  sued  in  equity. 
There  is  nothing  to  prevent  such  assignee  now  suing  in  any  Court 
in  the  same  way  as  he  could,  before  the  Act,  have  sued  in  a  Court 
of  equity. 

4.  The  assignor  of  an  equitable,  or  of  a  legal,  chose  in  action, 
where  the  Act  is  not  complied  with,  cannot  be  joined  as  co-plaintiff 
in  an  action  without  his  consent  or  communication  with  him,  and 
aU.  terms  necessary  for  his  protection  from  liability  being  offered  to 

him  {%). 

5.  Under  this  section  the  property  in  the  debt  and  legal  chose  in 
action  and  the  right  to  sue  vest  in  the  assignee  ahne^  subject  to 
tlie  equities,  if  any,  in  the  section  mentioned,  which  may  be  proved 
by  parol  or  verbal  evidence ;  and  it  would  seem  that  this  would  be 
the  effect  if  the  assignment  were  absolute  and  did  not  purport  to 
be  by  way  of  charge,  although  in  fact  it  was  by  parol  a  mortgage. 

If  the  assignment  shows  on  its  face  that  it  is  by  way  of  mort- 

(h)  See  a  definitioa thereof,  1  Spenoe's         (Q  lUrqumid  ▼.  FwrM,  4  Q.  B.  D. 
Bq.  Jut.  852.  280. 
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gage,  it  is  not  within  the  Act  (k).    This  case  contained  a  proviso 
for  reconveyance. 

6.  If  the  assignment  were  really  a  mortgage,  although  apparently 
absolute,  the  rights  of  the  mortgager  would,  on  notice,  be  investi- 
gated in  manner  in  the  section  mentioned,  and  such  an  assignment, 
although  following  the  terms  of  the  section  could  not  safely  be  re- 
lied on  as  a  mortgage,  and  indeed  the  form  of  mortgages  of  debts 
and  sub-mortgages  will  remain  the  same  as  before.  But  it  has 
been  held  that  an  absolute  assignment  in  trust  to  pay  off  a  debt, 
though  a  mortgage,  is  not  a  charge,  and  that  the  section  applies  (/). 

7.  Before  the  Jud.  Act,  a  verbal  assignment  of  a  legal  chose  in 
action  was  valid  in  equity  (m),  and  will  now  be  valid  in  all  Courts, 
though  not  falling  within  the  section.  The  mode  of  transfer  under 
the  Act  is  not  compulsory. 

8.  Legal  choses  in  action  which  were  previous  to  the  Act  assign- 
able at  law  by  the  modes  indicated  by  their  special  enactments  {n)j 
would,  it  is  apprehended,  not  fall  within  the  section. 

9.  A  cheque  is  not  an  assignment  under  the  section  (o) ;  but  an  What  is 
order  to  pay  a  sum  out  of  a  debt  is  an  absolute  assignment  under  ^tion. 
this  section  ( p) ;  also  a  debt  to  become  due  under  a  building  con- 
tract (q) ;  and  the  assignment  is  valid  against  advances  subsequently 
made  to  the  assignor  to  enable  him  to  complete  his  contract  {q) ; 

and  payment  to  the  original  creditor  after  notice  is  bad  (q). 

10.  Interpleader  will  be  refused  if  there  has  been  no  written  Interpleadar. 
notice  of  the  assignment  (r) ;  but  it  appears  that  interpleader  may 

be  resorted  to  without  waiting  for  an  action  to  be  commenced  («). 

11.  Claims  in  respect  of  policy  moneys  assigned  in  terms  of  the  Trustee  Relief 
Act,  though  not  within  the  Trustee  Belief  Act,  are  within  this 

section  {f). 


{k)  Nat,  Frov.  Bk,  v.  EarU,  6  Q.B.  D. 
626. 

(0  BurliruoH  ▼.  Hall,  26  Ch.  D.  346, 
Day  and  Smith,  JJ. 

(m)  See  tup.  p.  542. 

(n)  Sup.  p.  652. 

(o)  Sehroeder  y.  The  Central  Bank,  24 
W.  R.  710,  C.  P. ;  34  L.  T.  N.  S.  735. 

(p)  Briee  v.  Bannister,  3  Q.  B.  D. 
669;  47  L.  J.  Q.  B.  722 ;  Buck  y.  Eobeim, 
3  Q.  B.  D.  686 ;  overruling  Exp.  SheUard, 


17  Eq.  109,  V.  C.  Bacon.  See  Fisher  r, 
Calvert,  W.  N.  1879—7,  Jesael,  M.  R. 

{q)  Briee  y.  Bannister,  sup.;  Walker 
y.  Bradford  Old  Bank,  12  Q.  B.  D.  511. 

(r)  Be  New  Hamburg,  ^e.  Co.  W.  N. 
1876—239;  20  Sol.  Jo.  121,  Quain,  J. 

(«)  Zaeey  y.  Wieland,  W.  N.  1876— 
24,  Lindley  J. ;  Wila.  Jud.  Act,  129, 
ed.  2,  29,  ed.  4. 

(0  Be  Hayeoek's  Pol.  1  Ch.  D.  611, 
Jeasel,  M.  R. 
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(1.)   Utility  of  mortgage  of  policies. 

Policies  of  assuranoe  frequently  form  the  subjects  of  mortgage. 
They  are  of  great  value  as  collateral  securities  when  coupled  with 
some  annual  income  (as  a  life  interest),  which  may  serve  as  a  fund 
for  the  payment  of  the  premiums ;  but  a  policy  of  assurance  alone 
is  not  a  satisfactory  security,  inasmuch  as  it  yields  no  income  for 
the  payment  of  interest,  requires  a  periodical  outlay  to  keep  it  up, 
and,  generally  speaking,  the  policy  produces  a  very  small  sum  if 
sold  in  the  lifetime  of  the  assured.  Still  policies  are  often  mort- 
gaged by  themselves.    A  policy  is  a  security  which  can  be  given 
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by  those  who  have  no  other  to  give ;  by  men  in  business,  who  can 
afford  to  pay  interest  and  premiums  for  the  use  of  capital,  or  by 
persons  who,  like  beneficed  clergymen  and  oiBScers  on  half  pay,  are 
in  receipt  of  an  assured  income  during  their  lives,  which  they  cannot 
legally  pledge  to  an  incumbrancer.  The  policies  which  are  met 
with  in  mortgage  transactions  have  generally  been  effected  on  the 
life  of  the  debtor,  but  sometimes,  as  for  example  where  an  estate 
pur  autre  vie  is  mortgaged,  the  insurance  by  which  the  security 
would  in  ordinary  course  be  completed  would  be  upon  the  life  of 
the  cestui  que  vie  (a). 

(2.)  Notice  nec£88ary  to  cofnplete. 
Before  the  B.  A.  1869,  if  a  policy  of  life  assurance  was  mort-  Order  and 

•I  •jj*jti._j  •  J.  J.  dispositioxi, 

gaged  or  assigned,  notice  of  such  mortgage  or  assignment  must      '^ 
have  been  given  to  the  office  in  which  the  assurance  was  effected, 
to  take  it  out  of  the  -reach  of  the  bankrupt  laws  {b) ;  but  now  choses 
in  action  are  excluded  from  the  order  and  disposition  clause  {c) ;  and 
a  policy  of  assurance  is  a  chose  in  action  within  the  section  (d). 

The  rule,  however,  as  to  notice  still  applies  as  between  different  Notice  etUl 
incumbrancers  on  the  policy,  quite  irrespective  of  the  bankrupt 
law  {e) ;  and  in  order  to  complete  the  title  to  a  policy  of  assurance,  /i 
notice  must  still  be  given  to  the  office.  The  reason  for  the  notice 
is  that  otherwise  the  office  might  safely  pay  the  money  to  the 
person  who  had,  without  the  knowledge  of  the  office,  ceased  to  be 
its  creditor,  and  it  would  be  impossible  to  make  the  office  pay  it 
over  again  (/) ;  or  the  mortgagee  might  defeat  the  assignment  by 
surrendering  the  policy  or  the  bonuses  to  the  office  {g). 

Notice  is  required  to  be  given  to  the  office,  whatever  the  prac-  What  roffi- 
tice  in  the  particular  office  may  be  (^),  but  before  30  &  31  Vict. 


(a)  2  Dav.  Con.  672,  ed.  2 ;  153,  ed.  4. 

(b)  EyaU  y.  Rowles,  1  Ves.  S.  348 ;  1 
Atk.  166 ;  WUliam  v.  Thorp,  2  Sim. 
257;  Thompson  y.  Speirs,  9  Jar.  933; 
13  Sim.  469;  oyermling  Duttean  y. 
Chamberlaynef  11  ib,  123.  And  see 
Thompton  y.  Tomkins,  2  Dr.  &  Sm.  8; 
8  Jnr.  N.  S.  185 ;  North  British  Inturanee 
Co.  y.  ffallett,  7  ib.  1263,  M.  B. ;  Jtickards 
y.  GletUtanes,  3  Giff.  298;  on  app.  8 
Jur.  N.  S.  465;  81  L.  J.  Ch.  142; 
JEdicarda  y.  Martin^  1  Eq.  121,  V.  C. 
Staart ;  ITeit  y.  Iteid,  2  Ha.  249 ;  Sxp. 
JPHcty  18  L.  J.  Bk.  15 ;  Sartlett  y.  B. 


1  De  a.  &  J.  127  ;  3  Jnr.  N.  S.  706. 

(e)  B.  A.  1869,  s.  15,  par.  5 ;  B.  A. 
1883,  8.  44,  iii. 

{d)  Exp.  Ibbetton,  8  Ch.  D.  519,  C.  A. 

(ip)   Wilmot  y.  Pike,  5  Ha.  19,  20. 

(/)  Jones  y.  Gibbons,  9  Vee.  410; 
North  British  Ins.  Co.  y.  Hallett,  sup. ; 
BiekardsY.  Oledstanes,  sup.;  Edwards  y. 
Martin,  sup. 

iff)  Forteseue  y.  Bamett,  3  My.  &  K. 
36  ;  Stocks  r.  Bobson,  5  De  G.  &  S.  760 ; 
17  Jar.  223  ;  affirmed  4  De  G.  M.  &  G. 
11 ;  17  Jur.  539. 

(A)  WiUiams  y.  Thorp,  tup. 
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lien  for 
premiums. 


No  notice  as 

between 

parties. 


0.  144,  very  slight  notification  was  sufficient  for  the  purpose  (»). 
Where,  however,  the  secretary  of  the  office  became  casually  aware 
of  the  existence  of  a  deposit  of  a  policy,  it  was  held  not  sufficient 
notice  (k) ;  but  verbal  notice  to  the  secretary  was  held  sufficient  (/). 

Under  the  old  bankrupt  law,  if  an  assignment  of  a  policy  was  not 
completed  by  notice,  the  assign  had  a  lien  on  the  policy  for  the 
premiums  paid  by  him,  with  interest,  as  against  the  assignees  of  a 
bankrupt  assignor  (w). 

But  the  rule  as  to  notice  does  not  apply  between  the  parties 
themselves  (n).  Nor  does  the  rule  that  notice  to  one  partner  is 
notice  to  all,  apply  to  an  assured  in  an  office,  by  the  constitution  of 
which  the  assured  are  partners  in  the  society  (o) ;  but  notice  to  an 
authorized  agent  of  the  office  is  sufficient,  though  such  agent  is 
only  acting  in  the  matter  as  the  attorney  of  the  assured  {p). 

Negotiation  through  the  country  agent  of  the  office  was  held 
not  sufficient  notice  to  the  office  {q), 

A  deposit  of  a  policy  by  a  director  with  his  bankers,  one  of  whom 
was  an  auditor  of  the  insurance  office,  was  held  good  notice  (r). 
The  notice  to  the  office  may  be  given  after  the  death  of  the  assured, 
and  priority  gained  thereby  (q).  And  now  by  the  30  &  31  Vict. 
0.  144,  the  notice  is  required  to  be  in  writing  («). 


(3.)  Insurances  in  mortgages  of  estates  for  Ikes. 

Where  a  mortgage  is  effected  by  a  tenant  for  life,  or  on  an  estate 
depending  upon  lives,  it  is  usual  to  insure  the  Kves  of  the  cestnis 
que  rie,  as  a  further  security  ;  but  in  the  absence  of  any  such  stipu- 
lation the  Court  cannot  compel  the  parties  interested  to  insure  the 
lives  (t). 

Where  a  mortgagee  of  leaseholds  for  lives  insures  one  of  the 
lives,  the  insurance  moneys  will  not  be  applied  in  part  redemption. 


(t)  JExp,  Stright,  2  D.  &  C.  314.  And 
see  Edicards  v.  Seotty  1  Man.  &  G.  962. 

{k)  Edwards  v.  Martin,  1  Eq.  121, 
V.  C.  Stuart. 

(/)  AUetaon  y.  Chichester,  10  L.  B. 
C.  P.  319. 

(m)  West  y.  Eeid,  2  Ha.  249. 

(n)  Cook  y.  Black,  1  ib,  390. 

(o)  Thompson  y.  Speirs,  13  Sim.  469; 
9  Jur.  933;  Exp,  Wilkinson,  13  Sim. 
476;  oyetruling  IHifteait  T.  Chambsrlayne, 


11  t».  123. 

{p)  Gale  V.  Ztftrw,  9  Q.  B.  730;  16 
L.  J.  Q.  B.  119.  But  see  Exp.  Pries,  3 
M.  D.  &  D.  586. 

(q)  RusselVs  Foliey  Tr.  15  Eq.  30,  V.  C. 
Malins. 

(r)  E$  Raikes,  4  D.  &  C.  412.  See 
Exp.  Waithman,  2  M.  &  A.  364. 

(s)  Alletson  y.  Chichester,  sup.  See 
Oale  y.  Zetois,  «f<p. 

(0  Orantley  y.  Garthwaite,  6  Mad.  96. 
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but  may  be  held  as  compensation  for  the  loss  to  his  seourity  by  the 
dropping  of  the  life  (u). 


(4.)   WTiere  mortgagee  company  is  its  own  insurer. 

Many  mortgages  of  policies  of  assurance  are  effected  by  insurance 
offices  for  securing  loans  on  lives,  and  other  terminable  life  in- 
terests ;  but  where  the  offices  are  their  own  insurers,  they  must  be 
careful  in  the  wording  of  the  covenant  for  securing  the  premiums  (a;), 
otherwise  they  may  not  be  able  to  recover  the  premiums. 

Where  money  advanced  by  an  insurance  company  is  secured  by  a 
policy  of  assurance  effected  at  that  office  by  the  borrower,  and  by  a 
bond  with  sureties  for  securing  the  principal  money  and  interest,  and 
premiums ;  if  the  policy  becomes  forfeited  by  non-payment  of  the 
premiums,  a  Court  of  equity  will  not,  it  seems,  upon  the  death  of 
the  assured,  deprive  the  company  of  the  benefit  of  the  forfeiture, 
though  at  the  time  of  the  death  of  the  assured,  actions  had  been 
brought  by  the  company  against  the  sureties  for  the  premiums ; 
and  the  company  will  be  at  liberty  to  prosecute  an  action  for  prin- 
cipal and  interest  against  the  same  parties  (y). 

Where  a  policy  holder  borrows  money  on  his  policy  from  the  Company 

•  T.*!."  J  ji'x  J.1-     wound  Tip. 

msurance  company,  which  is  wound  up,  and  a  value  is  set  upon  the  ' 

policy,  the  official  liquidator  of  the  company  cannot  set  off  the 
debt  against  such  value ;  nor  if  the  policy  holder  files  a  petition  for 
liquidation,  can  his  trustee  set  off  the  value  against  the  debt  (2). 

(6.)  Bonuses. 

Care  should  be  taken  that  the  mortgage  of  a  policy  carries  the 
bonuses  by  express  words  {a) ;  but  if  a  policy  of  assurance  be 
assigned  with  the  sum  assured,  future  bonuses  will  pass  with  it(i) ; 
and  if  a  power  to  give  receipts  be  given  to  the  assignee,  he  will  have, 
even  without  the  aid  of  the  new  statute  (c),  a  right  to  demand 
the  money  without  the  concurrence  of  the  assignor's  representa- 
tive ;  but  the  Court  refused  to  give  costs  on  either  side,  on  the 

(u)  MiUiJcen  t.  Kidd,  2  Conn.  &  L.  (2)  £xp,  THce,  10  Ch.  648. 

442 ;  4  Dr.  &  W.  274.  (a)  GiUjf  t.  BurUy,  22  Beay.  619 ;  2 

{z)  Orey  r,  EUimm,  1  Gifl.  438;  liiz-  Jnr.  N.  S.  S97  ;  Bt^rU  y.  Edwardt,  33 

William  y.  Frioe,  4  Jnr.  N.  S.  889,  V.  C.  Beay.  269 ;  9  Jar.  N.  S.  1219. 

Stnart.  {b)  Farkes  y.  Bott,  9  Sim.  388 ;  dfurt" 

(y)  Edffe  y.  Ihtke,  18  L.  J.  Ch.  183,  My  y.  Ferrers,  1  ib.  137. 

M.  B.  {e)  30  &  31  Vict.  c.  144. 
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ground  that  the  only  object  of  the  parties  was  to  fix  each  other 
with  costs  (^). 

(6.)  Suthtnorigage  of  policy. 

If  a  policy  of  assurance  is  sab-mortgaged,  notice  should  be  given 
both  to  the  office  and  to  the  grantee  of  the  policy.  Where  a  mort- 
gagee of  a  policy  of  assurance  created  an  equitable  sub-mortgage 
by  deposit,  but  no  notice  was  given  either  to  the  office  or  to  the 
original  mortgagor,  it  was  held  on  the  banlonptcy  of  the  original 
mortgagee  under  the  old  law  that  the  sub-mortgage  was  invalid 
against  his  assignees  {e).  In  such  a  case,  notice  of  the  sub-mort- 
gage to  the  original  mortgagor  would  probably  have  been  sufficient 
without  notice  to  the  office  (/).  But  if  notice  of  the  original 
mortgage  had  been  given  to  the  office,  then  notice  of  the  sub- 
mortgage to  the  office  would  have  been  necessary  and  sufficient  {g). 


(7.)   Whether  policy  belongs  to  debtor  or  creditor. 

Where  an  insurance  is  effected  in  the  name  of  a  creditor,  the 
question  may  arise  (unless  precluded  by  the  form  of  the  security) 
whether  the  policy  belongs  to  him  or  is  redeemable  by  the  debtor. 
In  the  absence  of  contract,  express  or  implied,  a  policy  effected  on 
the  life  of  another  will  belong  to  the  person  who  effects  it  {h) ; 
especially  where  the  grantee  of  an  annuity  so  insures  the  life  of  the 
grantor  {i) ;  but  if  upon  an  insurance  by  a  creditor,  the  debtor 
pays  the  premiums  (A),  or  is  charged  with  them  in  account  (/),  or 
the  creditor  is  in  the  position  of  a  trustee  (m),  or  an  inference  other- 
wise arises  that  the  insurance  was  intended  as  a  security,  or  the 


{d)  OttUy  T.  Qray^  16  L.  J.  Ch.  612, 
yL,'Bi,y  ted  quare, 

(«)  £xp.  Wood,  3  M.  D.  &  D.  315. 

(/)  MoU  y.  Ikwell,  4  Ha.  446. 

ijf)  JSxp.  Bamett,  1  De  G.  194 ; 
Thompson  y.  Tomkim^  2  Dr.  &  Sm.  8 ; 
8  Jiir.  N.  S.  186. 

(A)  2  Day.  Cony.  678-81,  ed.  3; 
Humphrey  y.  Arabin,  LI.  &  G.  temp. 
Plnnket,  318 ;  Brown  y.  Freeman^  4  De 
G.  &  Sm.  444  ;  Exp.  ZaneasUr,  ib.  624 ; 
Ooitlieb  y.  Oraneh,  4  De  G.  M.  &  G.  440; 
17  Jut.  704 ;  Freme  y.  Brade,  2  De  G.  & 
J.  682 ;  14  Jnr.  K.  S.  746. 


(t)  Law  y.  IFarrMf  Dru.  SI;  JTmm 
y.  Turner,  6  Ch.  616;  aflOrming  9  Eq. 
165 ;  I^reeion  y.  Neele,  12  Ch.  D.  760, 
V.  C.  Baoon. 

{k)  HoUand  y.  Smith,  6  Eap.  l\\  B§ 
Storie's  Tr,  1  Giff.  94;  6  Jur.  N.  S. 
1163. 

(/)  Morland  y.  leaae,  20  Beay.  389  ;  1 
Jur.  N.  S.  989 ;  Holland  y.  Smith,  sup.; 
JDrysdaU  y.  Fiff^oU,  22  Beay.  238 ;  re- 
yersed  8  De  G.  M.  &  G.  646 ;  2  Jur. 
N.  S.  1078. 

(m)  Exp,  Andrews,  1  Mad.  673;  2 
Boee,  410. 


Sect.  7.        WHETHER  POLICY  BELONGS  TO  DEBTOR,  &o. 


563 


debtor  has  an  option  to  require  an  assignment  of  the  policy  (w) ; 
the  policy  or  the  balance  of  the  insurance  moneys  will  be  the  pro- 
perty of  the  debtor  after  payment  of  the  debt,  and  the  result  is  the 
same  if  the  insurance  be  on  the  life  of  a  surety,  instead  of  on  the 
life  of  the  principal  (o).  Usually,  in  the  case  of  a  secured  debt, 
the  intention  is  that  the  premiums  shall  be  paid  by  the  debtor,  and 
that  the  policy  shall  eventually  belong  to  him,  and  the  security  is 
framed  accordingly  (p). 

It  may  be  doubtful  whether  the  principle  applies  when  a  policy  In  case  of  an 
is  effected  by  the  grantor  of  an  annuity  {q)y  unless  there  is  an 
express  contract  that  upon  the  annuity  being  redeemed,  the  policy 
shall  be  assigned  (r).  And  where  the  premiums  were  charged  to 
the  debtor's  account  in  the  books  of  the  creditor,  but  the  fact  was 
never  communicated  to  the  debtor,  who  was  ignorant  thereof,  the 
poKcy  was  held  to  belong  to  the  creditor  (s). 

When  the  grantee  of  an  annuity,  at  his  own  expense,  assured 
the  life  of  the  grantor  and  undertook,  when  the  annuity  was  re- 
deemed, to  assign  the  policy  to  the  grantor,  it  was  held  that  upon 
the  death  of  the  grantor  without  redeeming  the  annuity,  the  policy 
belonged  to  the  grantee  (t). 

Where  a  loan  was  agreed  to,  one  term  of  which  was,  that  the 
debtor's  life  was  to  be  insured  in  his  own  name,  but  the  loan  went 
off,  a  policy,  having  by  mistake  been  effected  in  the  name  of  the 
intended  creditor,  was  held  to  belong  to  the  debtor  (w). 

Where  a  purchase  of  a  reversionary  interest  in  other  property  On  Betting 
was  set  aside  for  undervalue,  a  policy  kept  up  by  the  purchaser  at  purohaae. 
his  own  risk  and  expense  was  held  to  belong  to  him  (x)/  But  where 
the  policy  had  been  included  in  the  purchase,  but  had  been  allowed 
to  lapse  and  afterwards  a  policy  substituted  for  it,  the  substituted 
policy  was  held  to  belong  to  the  vendor  (y). 


(n)  JFUUams  t.  Atkyns,  2  Jo.  &  Lai. 
603 ;  and  Ettwkim  y.  WoodgaU,  7  Beav. 
566  ;  8  Jnr.  743  (both  oases  of  azmni- 
iies) ;  Exp.  Andrews,  sup. ;  Lea  y.  Sin" 
hn,  19  Beay.  324  ;  affinned,  6  De  G.  M. 
k  a.  823 ;  CourUMty  y.  Wright,  2  Giff . 
337. 

{o)  Bell  y.  Aheame,  12  L*.  Eq.  678. 

(p)  2  Bay.  Cony.  679,  ed.  3 ;  129,  ed.  4. 

{q)  Morland  y.  Isaae,  sup. ;  Courtenay 
T.  Wright,  sup.;  2  Day.  Cony.  679, 
ed.  8 ;  129,  ed.  4. 

(r)  Bashford  y.  Cann,  33  Beay.  109. 


(«)  Bruce  y.  Garden,  5  Gh.  32;  re* 
yersing  8  Eq.  430,  V.  0.  James. 

{t)  Bashford  y.  Cann,  sup. 

{u)  Martin  y.  The  West  of  England,  ^e. 
Co.  4  Jnr.  N.  S.  158,  V.  0.  Wood. 

(x)  Foster  y.  Boberts,  29  Beay.  467 ;  7 
Jur.  K.  S.  400 ;  Fennell  y.  MiUar,  23 
Beay.  172 ;  3  Jur.  N.  S.  850 ;  Bromley 
y.  Smith,  26  Beay.  644 ;  5  Jur.  K.  S. 
833. 

(y)  Neshitt  y.  Berridge,  4  De  Ot.  J.  & 
Sm.  45 ;  10  Jnr.  K.  S.  53 ;  reyersing  32 
Beay.  282  ;  9  Jur.  K.  S.  1044. 
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(8.)  Extra  premium»  am  goimg  abroad. 

Where  the   aaBoied   moitgaged  his  policy  to  the  aaBoiaiioe 
company  itself  to  Mcore  an  annuity,  and  covenanted  to  pay  extra 
premiimis  on  going  afaioad,  the  company,  having  effected  no  policy 
except  in  a  separate  branch  in  their  own  office,  could  not  recover 
the  extra  premiums  (z). 

Care  mnst  be  taken  by  the  mortgagee  that  the  extra  premiums 
are  paid  on  the  assored  going  abroad ;  but  wh^e  an  agent  of  the 
company  received  the  premium  after  the  assured  went  abroad,  the 
company  was  precluded  from  inKiKtiiig  on  the  forfeiture  {a). 


(9.)  Effect  of  suiddt. 

Securities  of  this  kind  are  also  affected  by  the  death  of  the 
assured  by  the  hands  of  Justice  {h)y  or  by  suicide  when  sane  (r). 

A  policy  may  contain  a  stipulation  that  it  shall  be  valid  to  the 
extent  of  the  interest  of  any  bond  fide  assignee,  notwithstanding 
that  the  assured  should  commit  suicide  (c/).  And  where  a  policy 
containing  a  stipulation  to  this  effect  was  mortgaged  with  other 
property  for  a  sum  exceeding  the  amount  of  the  policy,  and  the 
assured  committed  suicide  (during  a  fit  of  temporary  insanity), 
it  was  held  that  the  payment  of  the  sum  assured  to  the  mort- 
gagee did  not  give  the  insurance  company  any  equity  against 
either  the  property  comprised  in  the  mortgage  or  the  estate  of  the 
assured,  neither  the  doctrine  of  marshalling  nor  that  of  principal 
and  surety  being  applicable  to  such  a  case  {e). 

Where  the  terms  of  the  condition  were,  that  the  third  party  was 
to  be  indemnified  out  of  the  sum  assured  to  the  extent  of  his  interest, 


(z)  6<rvr  T.  ^/mon,  1  Gifl.  438 ;  2Jiir. 
N.  S.  611 ;  HuUhinaon  r.  WiUon,  4  Bro. 
0.  G.  488.  But  see  Earl  rttzuniliam  y. 
iV»«,  4  Jur.  N.  S.  889,  V.  C.  Stuart ; 
Broum  y.  Price,  ib.  882,  V.  C.  Stuart. 

(a)  Win^  y.  Harvey,  5  Do  G.  M.  &  G. 
265  ;  18  Jut.  394. 

{b)  Amicable  Soc.  y.  Bolland,  4  Bligh's 
N.  S.  194;  2  Dow.  &  CI.  1. 

(c)  Moore  y.  Woohey,  4  E.  &  B.  254. 
But  see  Home  y.  Any lo- Australian,  ^. 
Co.  7  Jur.  N.  8.  673;  Borradaile  y. 
Hunter,   6  Man.    &   G.   639;    CHft  t. 


Sekufobe,  3  0.  B.  437,  481,  n. ;  Ihifaur 
y.  Frofemomai  Life  An.  25  Beay.  599; 
4  Jur.  N.  S.  841. 

(d)  Mow  y.  WooUey,  eup. ;  Cook  y« 
Black,  I  Ha.  390;  Jhtfaur  y.  Jhrofu* 
tional  Life  Aeooe.  Co.  sup. ;  Jones  y.  Oon^ 
solidated  Investment  Co.  26  Beay.  256 ;  5 
Jur.  N.  S.  214. 

{e)  Solicitors  and  General  Life  Assur^ 
ance  Society  y.  Lamb,  1  H.  &  M.  716 ;  2 
De  G.  J.  &  Sm.  251 ;  10  Jur.  N.  S.  739; 
City  Bank  y.  Sovereign  Au.  W.  N.  1S84> 
— 61,  Pearson,  J. 
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an  inquiry  was  directed  whether  he  had  any  securities  for  his  debt 
other  than  the  policy  in  order  to  ascertain  such  interest  (/). 

A  deposit  and  agreement  to  assign,  or  a  mere  letter  charging  What  an 
the  policy  with  a  floating  balance,  is  a  sufficient  assignment  within  within  dause, 
this  clause  {g) ;  and  notice  need  not  be  given  to  the  office  {g), 

A  stipulation  to  take  effect  in  case  of  the  suicide  of  the  assured, 
"  if  any  third  party  have  acquired  a  bond  fide  interest  by  assignment 
or  by  legal  or  equitable  lien  for  a  valuable  consideration,  or  as 
security  for  money,"  does  not  apply  in  favour  of  the  trustee  in 
bankruptcy  of  the  assured  (A). 

Where  an  insurance  company  advanced  money  on  the  security  of 
a  policy  effected  in  their  office,  and  containing  such  a  stipulation, 
the  company  was  held  to  be  a  **  third  party  "  within  the  meaning 
of  the  stipulation ;  the  condition  being  intended  for  the  benefit  of 
the  assured  in  order  to  render  the  policy  an  available  security  (t). 

Where  the  policy  is  to  be  void  if  the  assured  "  died  by  his  own 
hands,"  all  acts  of  voluntary  self-destruction  are  included,  and  the 
clause  is  not  limited  to  acts  of  felonious  suicide  {k). 


(10.)  Effect  of  misrepresentation. 

The  validity  of  a  security  on  a  policy  of  assurance  may  be  affected 
by  misrepresentations  of  the  assured  as  to  health  or  age  at  the 
time  when  the  policy  is  effected,  even  although  the  fact  may  be 
immaterial  (/). 

It  is  of  great  importance,  therefore,  that  the  mortgagee  of  a 
policy  of  assurance  should  ascertain  that  no  misrepresentation  or 
suppression  of  facts  was  used  in  effecting  the  policy,  and  also  if  the 
policy  is  not  in  the  naine  of  the  cestui  que  vie^  that  the  assured  had 
an  insurable  interest  at  the  date  of  the  policy. 


(/)  Cook  T.  £laekf  iup.  Malins. 

(^)  Cook  V.  Blacky  sup,;   Dufaur  y.  {k)  BorradaUe  v.  Hunter,  «f2». ;  CUft 

Frofemtmal  Life  Ass,  Co.  sup, ;  Jones  v.  t.  Schwabey  sup. 
Consolidated  Investment  Co,  sup,  (I)  Anderson  v.  Fitzgerald,  4  H.  L, 

(A)  Jackson  t.   Foster,  6  Jur.   N.   S.  484  ;  17  Jur.  995 ;   Casenove  y,  British 

647,  in  Exo.  Oh. ;  1  E.  &  E.  463 ;  5  Jnr.  Equitable  Insurance  Co.   5  Jur.  N.    S. 

N.  S.  1247.  1309  ;  28  L.  J.  C.  P.  259,  in  Exo.  Oh. ; 

(• )  mite  y.  The  BrUish  Empire  Mutual  6  Jur.  N.  S.  826 ;  29  L.  J.  0.  P.  160. 
Life  Assurance  Co.   7  Eq.   396,   V.  C. 
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U  Geo.  m. 
0.48. 


Insurable 
interest  in 
policy. 


(11.)  Interest  in  life. 

The  14  Geo.  EH.  o.  48,  prohibits  insurances  to  be  made  by 
persons  having  no  interest  in  the  event  insured ;  and,  by  s.  3,  pro- 
vides that  no  greater  sum  shall  be  recovered  or  received  from  the 
insurers  than  the  amount  or  value  of  the  interest  of  the  assured  on 
such  life.  It  is  a  question  whether  this  Act  applies  to  benefit 
insurance  societies  constituted  under  the  Friendly  Societies  Acts  {m). 

As  to  what  constitutes  a  sufficient  interest  to  support  a  life 
policy,  see  (w). 

An  insurance,  effected  upon  a  life  in  which  the  person  effecting 
it  has  no  interest,  is  void  under  14  Geo.  HE.  c.  48  ;  but  a  person's 
interest  in  his  own  life,  and  a  creditor's  interest  in  the  life  of  his 
debtor,  are  sufficient  to  give  validity  to  an  assurance  (o),  though 
the  debtor  be  an  infant  {p) ;  but  the  debt  must  not  be  won  at 
play  (p),  and  the  debtor  must  not  be  an  alien  enemy  {q). 

A  surety  has  an  insurable  interest  in  the  life  of  his  principal  (r). 

It  has  been  held  that  a  wife  has  an  insurable  interest  in  the  life 
of  her  husband  («) ;  but  the  principle  of  this  is  not  obvious,  for  a 
husband  has  not  an  insurable  interest  in  the  life  of  his  wife  («),  nor 
a  father  in  the  life  of  his  child  {t). 

The  Income  Tax  Act,  16  &  17  Yiot.  o.  34,  s.  54,  seems  to  assume 
that  a  husband  has  such  an  interest  in  the  life  of  his  wife. 

The  expectancy  of  an  heir  or  next  of  kin  does  not  give  an  insur- 
able interest  (u). 


(m)  Brown  t.  Frteman^  4  De  G.  &  Sm. 
444. 

(m)  2  Dav.  Conv.  630,  n.  ed.  3 ;  127, 
ed.  4  ;  Bimjoxi  on  Life  Assurance,  pp. 
14  et  seq. 

(o)  Lindmau  v.  Desborottffhf  8  B.  &  C. 
686 ;  Morland  v.  IsaaCy  20  Beav.  389  ;  1 
Jur.  K.  S.  989 ;  BrysdaU  v.  Figott,  Tl 
Beay.  238 ;  reyeraed,  8  De  G.  M.  &  0-. 
646  ;  2  Jur.  N.  8.  1078. 

(l?)  Pwyw  V.  Bdie^  2  Park,  914. 

\q)  Flindt  T.  JFaters,  15  East,  260 ; 
jffarman  y.  Kingatony  3  Camp.  163. 


(r)  lea  y.  mnton,  19  Beay.  324 ; 
affiimed,  6  De  a.  M.  &  a.  823 ;  24L.T. 
101. 

(«)  Seed  y.  Boyal  Exchange  Assurance 
Co.  Peake's  Add.  Ca.  70 ;  see  45  &  46 
Vict.  c.  75,  B.  11,  sup.  p.  234. 

(0  Sal/ord  v.  KymeTy  10  B.  &  C.  724 ; 
Henton  y.  Blaektcell^  4  Ha.  434 ;  9  Jur. 
890. 

(«)  Lwena  y.  Crawford,  2  B.  &  P.  N. 
B.  324.  But  see  Cooke  y.  Field,  19  L.  J. 
Q.  B.  441 ;  Bunyon,  Ass.  16. 
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(12.)  In  whme  7iame  jyoUcy  should  he  taken. 

As  an  insuranoe  effeoted  upon  a  life,  in  whioh  the  person  efieot- 
ing  it  has  no  interest,  is  void  (ir),  it  was  formerly  held,  that  the 
interest  in  a  policy  effected  in  the  name  of  the  creditor  failed  when 
the  debt  was  paid  off  (^),  and  consequently  the  policy  was  effected 
in  the  name  of  the  debtor  (2) ;  but  Oodsall  v.  Boldero  {y)  is  over- 
ruled (a),  on  the  ground  that  life  assurance  is  not  a  contract  of 
indemnity,  but  simply  a  contract  to  pay  a  certain  sum  in  the  event 
of  death. 

When  payment  had  been  made  covering  the  whole  amount  of  the 
plaintiff's  insurable  interest  in  the  life  assured,  payment  of  a 
further  policy  upon  the  same  life  could  not  be  enforced  ((). 

(13.)  Necessity  of  an  amgnnient. 

Hence,  if  a  policy  be  effected  for  the  purpose  of  a  mortgage 
security,  there  are  advantages  in  taking  it  in  the  name  of  the  mort« 
gagee,  which  removes  some  of  the  risks,  and  avoids  the  necessity  of 
an  assignment. 

Where  a  policy  is  deposited  as  security  without  assignment,  the 
assignees,  though  entitled  to  the  money,  must  take  it  subject  to 
the  lien  {c). 

(14.)  Statute  30  ^  31  Vict.  c.  144. 

Before  this  statute,  the  receipt  of  or  consent  by  the  representa- 
tives of  the  mortgagor  was  necessary  before  the  assurance  company 
could  be  compelled  to  pay  {d) ;  and  that,  although  the  mortgage 
debt  exceeded  the  policy  moneys,  and  the  mortgagor  died  insol- 
vent (^),  but  his  personal  representative  might  have  been  dispensed 
with  under  s.  44  of  the  Chancery  Amendment  Act,  1852  (e). 

By  30  &  31  Vict.  c.  144,  an  assignee  of  a  policy  of  assurance, 


(x)  14  G«o.  m.  0.  48. 

(y)  Oodaall  v.  Boldero,  9  East,  72. 

{z)  AthUy  T.  A,  3  Sim.  149. 

(a)  Dalbyy,  The  India  and  London  Life 
Aeauranee  Co,  15  G.  B.  366  ;  LatP  y. 
The  London  and  IndieptOable  Life  Foliey 
G>.  1  K.  &  J.  223 ;  1  Jur.  N.  S.  178 ; 
Mebton  y.  MeCreighty  26  Bear.  272 ;  4 
Jut.  N.  S.  269. 

(h)  Hebdon  t.  Wett,  3  B.  &  S.  679. 


{e)  Gibson  y.  Overhury,  7  M.  &  W. 
667.  But  see  Oreen  y.  Ingham^  2  L.  B. 
0.  P.  626 ;  Broadbentf  app.  Varley,  resp. 
12  0.  B.  N.  S.  214. 

{d)  Webster  y.  British  Empire,  ^e.  Go, 
15  Ch.  D.  169,  0.  A. 

(e)  16  &  16  Vict.  c.  86 ;  Webster  y. 
B.  E,  ^c,  Co.  sup.;  and  see  Crossley  y. 
City  of  Glasgow,  ^e.  Co.  4  Oh.  D.  421, 
Jessel,  M.  B. ;  Curtius  y.  Caledonian^ 
%e.  Co.  19  Ch.  D.  634,  0.  A. 
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30  ft  31  Vict,  who  has  given  notice  to  the  aararanoe  oompanj  as  required  hy  the 
^*  Act  (/),  may  aae  in  his  own  name,  and  the  date  of  the  receipt  of 

the  notice  wiU  regnkte  the  piioriiy  of  aU  daima  nnder  anj  aasign- 
ment  (g). 

An  agreement  for  a  mortgage,  though  accompanied  by  a  dq)06it 
of  the  policy,  ia  not  an  equitable  aadgnment  within  the  Act  (A). 

A  written  notice  must  be  given  of  the  date  and  purport  of  the 
assignment  to  the  insurance  company,  at  their  place  of  busmess,  as 
in  the  Act  mentioned,  and  the  assignment  may  be  in  the  f  oim  set 
forth  in  the  schedule  to  it  {%). 

As  to  the  necessity  of  a  power  of  attorney,  and  receipt  clause  in 
-a  mortgage  of  a  policy  since  this  statute,  see  (k). 


(15.)  Contingencies  far  which  the  mortgage  should  provide. 

Mortgages  of  policies  and  other  analogous  descriptions  of  pro- 
perty, in  order  to  give  proper  securiiy  to  the  mortgagee,  should  be 
prepared  with  a  view  to  three  contingencies :  namely,  foreclosure, 
for  which  purpose  there  should  be  the  ordinary  proviso  for  redemp- 
tion (/) ;  the  receipt  by  the  mortgagee  of  the  money  assured  or 
other  property  mortgaged,  which  is  the  object  of  the  usual  declara- 
tion of  trust ;  and  sale,  for  which  the  usual  power  is  inserted, 
with  such  additions  or  qualifications  as  the  nature  of  the  property 
may  suggest,  and  which,  where  there  is  a  policy,  should  include  an 
authority  to  sell  by  way  of  surrender  to  the  office  granting  it  (m). 

(16.)  Covenant  to  keep  up  policy. 

The  mortgage  must  contain  a  covenant  to  keep  up,  and  if  re- 
quired, to  restore  the  policy.  The  covenant  to  keep  up  the  insur- 
ance should  be  in  tenns  negative,  ue.^  that  the  mortgagor  will  not 
do  any  act  by  which  the  policy  may  be  avoided,  and  not  merely 
affirmative  that  he  will  do  all  acts  requisite  for  keeping  up  the 
policy,  otherwise  the  avoidance  of  the  policy  by  the  suicide  of  the 

(/)  30  &  81  Vict.  0.  144.  (k)  2  Dav.  Cony.  1048,  ed.  3 ;  132, 

ig)  lb,  0.  8.  494,  ed.  4. 

(A)  CronUy  t.   City  of  Glasgow  Life  (t)  See  Slade.  t.   Rigg,   3    Ha.   36 ; 

Amtranee  Co,  4  Gh.  D.  421,  Jessel,  M.  Wayne  y.  ffanham,  9  Ha.  62 ;  15  Jur. 

R. ;  Speneer  r.  Clarke,  9  ib.  137,  V.  C.  606;  aiid,;w  Turner,  L.  J.  in  I>irytdale 

HaU.    See  Se  Eayooek'e  Foliey,  1  ib.  611,  y.  Hggoit,  8  De  G.  M.  &  O.  652 ;  2  Jur. 

Jeesel,  M.  B. ;   and  Seottieh  AmieabU  N.  S.  1078. 
JSooieiy  y.  Fuller,  2  Ir.  Eq.  L.  B.  63.  (m)  2  Day.  Cony.  681,  ed.   2;  629, 

(i)  Ss.  3,  6.  ed.  4. 
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assured  will  not  be  a  breach  of  the  covenant  («) .  Where  a  policy 
was  assigned  with  a  oovenant  to  do  no  act  by  which  the  policy 
might  be  avoided,  and  the  covenantor  avoided  it  by  going  beyond 
the  limits  of  Europe  without  the  required  licence,  the  Court 
directed  that  the  measure  of  damages  should  be  the  market  value 
of  the  policy  at  the  time  of  the  breach  of  covenant,  considering  as 
a  fact  that  the  defendant  had  covenanted  to  pay,  and  would  pay 
the  premiums  (o). 

Where  the  mortgagor  merely  covenants  to  keep  up  the  policy,  or 
in  default  that  the  mortgagee  may  pay  the  premiums  and  add  the 
amount  to  his  debt,  the  damages  for  breach  of  such  covenant  are 
nominal;  the  remedy  is  to  add  the  premiums  to  the  debt;  but 
where  the  oovenant  is  to  repay  the  premiums,  the  amount  paid  is  the 
measure  of  the  damages  (p). 

Where  the  policy  lapses  through  the  misconduct  of  the  mort- 
gagor, a  substituted  policy  forms  part  of  the  mortgage  (q). 


(17.)  Future  premiums  barred  by  certificate  in  bankruptcy. 

A  covenant  by  the  mortgagor  to  pay  future  premiimis  is  now 
provable  in  bankruptcy,  and  any  daim  for  them  is  barred  by  the 
certificate. 

Under  the  earlier  bankruptcy  laws  contingent  debts  were  in- 
admissible to  proof. 

By  6  Geo.  IV.  c.  16,  s.  66,  and  B»  A.  1849,  s.  177,  debts  payable 
upon  a  contingency  were  admissible  to  proof ;  but  a  oovenant  to 
pay  future  premiums  was  held  not  to  fall  within  these  sections  (r). 

By  B.  A.  1861,  s.  154,  a  special  provision  enabled  a  value  to  be 
set  upon  a  covenant  to  pay  future  premiums  for  the  purpose  of 
proof,  and  the  certifloate  was  a  bar,  whether  the  covenantee  proved 
or  not  («). 

By  B.  A.  1869,  s.  31,  a  still  wider  provision  was  made  for  proof 


(n)  lb,  683,  684;  Dormayr^Sorradaile, 
6O.B.380;  llJiir.231;  S.  C.  lOBeay. 
336.  See  2  Day.  Cony.  628,  n.  (c),  ed.  3 ; 
134,  ed.  4. 

(o)  Hawkins  y.  CouUhwrst,  12  W.  B. 
826 ;  2  Day.  683,  684,  ed.  3 ;  134,  ed.  4. 

{p)  Brawn  y.  FHce,  4  Jur.  N.  8. 882— 
889,  V.  0.  Stuart. 

(g)  Nubiti  y.  Berridff^,  83  Beay.  282 ; 


9  Jar.  N.  S.  1044,  M.  B. 

(r)  Atticood  y.  Fartrid^e,  4  Bing.  209 
(under  Act  Geo.  IV.);  Mitetilfe  y.  Man- 
ton,  I  L.  B.  H.  L.  242  (under  B.  A. 
1849) ;  Warburg  y.  Tucker,  6  E.  &  B. 
384 ;  1  B.  B.  &  E.  914 ;  1  Jnr.  N.  S. 
871 ;  4  1^.  1142. 

(»)  Saund^t  y.  Beat,  17  C.  B.  N.  S. 
731 ;  10  Jnr.  N.  S.  1204. 
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A  ir.TrtLiiLt  IT  1  n:r:rif:r,  wr.:  Lis  n&ie  «a  appcsntiMEOt  by 

A  Zi>/ZItT  v.  calls  nL^ier  m  wir.Ihvg  iq>  cf  m  ecsnpanj  is  jkot- 

ViA^  B.  A-  1^*-1,  tie  tililitTto  futGreoJIs  on  m  eanafUBj 
wa*  liCrt  proTalle,  nctwitiistan-iing  2->  &  26  Tict.  cl  89,  s.  75  (r)  ; 
I'lt  it  wo:;ld  seem  to  be  prorable  under  B.  A.  1869  i<i),  and 
also  under  B.  A.  of  1&S3,  irhidi  iollon  that  ol  1869  in  ttiis 


(18.)  Gtnemlhj. 

Where  a  mortgagor  of  m  policy  of  aflsaranoe  heoonieB  bankrupt^ 
hut  oontinaes  to  pay  the  premiums,  his  estate  has  a  lien  on  the 
\y(j]i(sj  moneys  with  interest  at  4  per  cent,  (r) ;  and  the  administrator 
of  a  mortgagor  not  hankmpt  was  held  entitled  to  asimilar  lien  (d) ; 
hnt  a  stranger  paying  the  premioms  has  no  lien,  except  under  special 
circumstances  U). 

Where,  on  the  bankruptcy  of  the  assured,  a  policy  held  by  a 
creditor  becomes  forfeited  by  non-payment  of  the  premium,  a  new 
policy  subsequently  taken  out  by  the  creditor  does  not  belong  to 
the  trustee  (/). 

Under  the  usual  dedaration  of  trust  to  receive  the  policy  moneys 


(t)  32  k  33  Vict.  c.  71,  0.  31. 

(m)  Exp,  Waters,  8  Ch.  662 ;  Exp. 
Kadertf  9  ib.  670 ;  and  see  Exp.  Neal,  14 
Ch.  D.  579,  C.  A. 

{x)  Eobinton  t.  Ommanef/,  23  Ch.  D. 
286,  C.  A. ;  affirming  Kay,  J.  21  ib. 

780. 

(y)  MereaniiU,  ^e.  Au.  26  Ch.  D.416, 
Chitty,  J.;  Tiindl.  Ptap.  4th  ed.  p.  179  ; 
not  following  Furdow^jee' t  Com,  3  Ch.  D. 
264,  V.  C.  Bacon. 

(«)  Martin's,  %o.  Co.  t.  Morton,  3  L. 
R.  Q.  B.  306  ;  JIattie'a  Case,  7  Eq.  3, 
M.  R. ;  afflrmed,  4  Ch.  274;  Financial 
Corp.  T.  Zawr0ne0f  4  L.  R.  C.  P.  731 ; 
Jlolmst  V.  Symont,   13  Eq.  66,  V.  0. 


Wood ;  XeUoek  y.  Enthoven,  8  L.  R.  Q. 
B.  458 ;  affiimed,  9  ii.  241 ;  bat  see 
Exp.  Pickering,  4  Ch.  58  ;  and  MeEwen^t 
Case,  8  Ch.  682 ;  Exp.  Marshall,  7  Ch. 
324. 

(a)  Ldndl.  Ptnp.  ed.  3,  pp.  661,  1218, 
1398,  and  ed.  4,  pp.  1179,  1180 ;  BuokL 
Jt.  St.Co.  178,  ed.  4. 

{b)  S.  37  (3). 

(e)  Shearman  y.  British  Empire,  fc.  Co, 
14  Eq.  4,  M.  R.  Bnt  qu.  see  Saunders 
y.  Dunman,  7  Ch.  D.  826,  829,  Fry,  J. 

{d)  Norris  y.  Caledonian  Ihsuranee  Co. 
8  Eq.  127,  M.  R.  sed  gu. 

{e)  Be  Leslie,  23  Ch.  D.  662,  Eiy,  J. 

(/)  Be  Gaskell,  W.  N.  1881—130. 
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on  the  death  of  the  mortgagor^  the  mortgagee  cannot,  without  a 
special  power,  sell  the  policy  {g) ;  but  upon  foreclosure  of  the  rest  of 
the  mortgaged  property,  he  is  stiU  entitled  to  retain  the  policy  (A). 

Where  notice  of  a  mortgage  on  a  policy  has  been  given  to  the  Proof  of 
office,  they  are  entitled  to  require  proof  of  satisfaction  of  the  mort-  mortgage, 
gage,  although  no  claim  has  been  made  by  the  mortgagee ;  as  the 
latter  might,  by  virtue  of  the  Policies  of  Assurance  Act,  1867 
(30  &  31  Vict.  c.  144),  have  sued  the  office  in  his  own  name  (*). 

A  mortgage  of  a  life  policy  is  a  mortgage  of  "  property,"  so  as  to  stamp, 
require  an  ad  valorem  stamp  {k). 

A  policy  of  assurance  is  included  in  the  term  "  securities  for  "  Securities." 
money  "  in  a  will  {I). 

A  policy  of  assurance  on  the  life  of  a  debtor  is  a  security  for  a  "Deben- 
sum  to  be  paid,  and  may  pass  in  a  wiU  under  the  word  "  deben- 
ture "  (w). 

A  mortgagee  of  a  policy  is  usually  entitled  to  a  sale  on  default ;  Bight  of 
but  if  the  policy  haa  been  assigned  to  the  mortgagee  on  trust  to 
receive  the  moneys  to  become  payable,  and  thereout  pay  the 
expenses  and  mortgage  debt,  and  pay  the  residue  to  the  mortgagor, 
the  Court  cannot  direct  a  sale  of  the  policy ;  the  mortgagee  must 
wait  till  the  death  of  the  mortgagor  before  he  can  make  the  security 
available  (n). 

A  power  of  attorney  to  receive  the  insurance  money  is  valid.  Power  of 
although  it  cannot  come  into  operation  until  the  death  of  the  *  ™^^" 
principal  (o) ;  and  the  concurrence  of  the  executors  cannot  be 
required  (j9).  The  express  power  to  give  receipts  waa  once 
material  (y),  but  is  now  of  no  moment,  having  regard  to  the  ex- 
tensive powers  of  giving  receipts  now  conferred  on  mortgagees  and 
trustees  (r). 


{ff)  Byt&n  V.  Morritf  1  Ha.  413 ; 
Brougham  v.  Squire,  1  Brew.  161 ;  The 
Stamford,  Spalding  and  Boston  Banking 
Co.  V.  Ball,  4  Be  G.  F.  &  Jo.  310 ;  8  Jnr. 
K.  S.  420  ;  31  L.  J.  Ch.  143. 

(A)  Dgson  v.  Morris,  sup. 

(i)  Be  Eayeock's  Policy,  1  Ch.  B.  611, 
Jessel,  M.  B. 

(k)  Caldwell  Y,  Dawson,  6  Exc.  1. 

(I)  Laieranee  v.  Galsworthy,  3  Jnr.  K. 
S.  1049. 

(m)  BhilUps  v.  Eastwood,  LI.  &  G. 
temp.  Sag.  270. 


(«)  Dyson  v.  Morris,  sup.  See  Brougham 
Y.  Squire,  sup.;  Stamford,  ^e.  Banking 
Co.  Y.  Ball,  sup. 

(o)  Fearson  y.  Amicable  Office,  27  BeaY. 
229. 

(p)  Ottley  v.  Gray,  16  L.  J.  Ch.  612, 
M.  B. 

(q)  Brazier  y.  Sudson,  9  Sim.  1 ;  Des' 
borough  Y.  Sarris,  6  Be  G.  M.  &  G.  439 ; 
Glyn  Y.  Locke,  3  Br.  &  W.  11. 

(r)  Lord  St.  Leonards'  Act,  22  &  23 
Vict.  0. 36,  B.  23.  And  Lord  Cranworth'a 
Aet,  23  &  24  Viot.  o.  146,  88.  29,  84. 
Conv.  Act,  1880,  s.  22. 
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Where  a  person^  with  whom  a  policy  of  assurance  is  deposited  by 
waj  of  security,  is  appointed  executor  of  the  mortgagor,  and  lie  is 
obliged  to  give  a  receipt  as  executor j  that  will  not  render  the  whole 
sum  assets  in  his  hands  {s). 
Interest.  An  assurance  company  is  not  chargeable  with  interest  on  the 

policy  moneys,  omless  they  have  been  guilty  of  default  or  delay  (t), 

(«)  Olaholm  v.  Rowniree^  6  A.  &  E.  {t)  TTebtter  y.  British  Empire^  ^c.  Co. 

710.  16  Ch.  D.  169,  0.  A. 
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FRAUDULENT  MORTGAGES  UNDER  13  ELIZ.  C.  6. 
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2.  St.  13  EUz.  C.5 674 

3.  Presumption  of  fraud  from  contimuince  in  possession     .  675 

4.  JFhat  insolvency  is  within  the  statute       .         .         .     .  677 

5.  The  intent  to  defraud 678 

6.  Subsequent  creditors 580 

7.  Ante-nuptial  and  post-nuptial  settlements    .         .         .  581 

8.  Trust  deeds  for  creditors 683 

9.  Consideration  may  he  proved  aliunde  ....  ib. 

10.  Purchase  in  name  of  wifcy  8fc 684 

11.  Actions  to  set  aside  settlements  under  the  statute  .         .      ib. 

(1.)  Preference  at  common  law. 

At  oommon  law  a  debtor  maj  prefer  any  arediior,  or  anj  set  of 
creditors  {a) ;  and  that  although  he  is  insolvent  (6),  and  though 
such  preference  would  be  void  under  the  Bankruptcy  Acts.  Even 
a  declaration  of  trust  by  the  debtor  of  property  for  his  creditor, 
though  uncoTTininm'oated  to  him,  is  yalid,  notwithstanding  the 
debtor  knew  he  was  insolvent  {c).  And  a  warrant  of  attorney 
given  voluntarily,  although  to  the  prejudice  of  other  judgment 
creditors,  is  not  unlawful  or  fraudulent  {d). 

But  even  at  common  law  and  independently  of  statutes,  a 
security  to  a  creditor  may  be  void,  if  fraudulent  or  made  upon  a 
secret  trust  for  the  debtor ;  and  the  effect  which  the  retention  of 

(a)  Eolhird  v.  AndertoHy  5  T.  B.  236 ;  {b)  Nunn  ▼.  WiUnrne,  8  T.  B.  628  ; 

Ettufiek  y.   Cartland,   ib.  424 ;   Oou  ▼.      Evans  y.  Jones^  3  H.  &  C.  423 ;  11  Jar. 
NeaU,  6  J.  B.  Moore,  19 ;  Eveleigh  y.      N.  S.  784 ;  Middleton  y.  FoUoek^  2  Gh. 
Furufard,  2  Mo.  &  Bob.  639 ;   Wettbury      D.  104,  M.  B. 
V.  Clapp,  12  W.  B.  611,  V.  0.  Wood.  (c)  MiddUUm  v.  FoUoek,  aup. 

(d)  Holbird  y.  Anderton,  iup. 
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Chap.  48. 


possession  has  upon  mortgages  of  chattels  has  already  been  oon- 
sidered  (c). 

But  specific  provision  has  been  made  by  the  legislature  for 
declaring  void  all  dispositions  of  property  made  to  defeat  creditors, 
and  specially  by  the  following  statute,  and  the  bankrupt  laws. 


Intent  to 

delay 

creditors. 


JSondJtde 
purchasers 
not  affected. 


(2.)  St.  13  Mz.  c.  5. 

The  13  Eliz.  o.  6  (/)  enacted,  that  "  all  and  every  feofEment, 
gift,  grant,  alienation,  bargain,  and  conveyance  of  lands,  tenements, 
hereditaments,  goods,  chattels,  or  of  any  of  them,  or  of  any  lease, 
rent,  common  or  other  profit  or  charge  out  of  the  same  lands,  tene- 
ments, hereditaments,  goods,  and  chattels,  or  any  of  them,  by 
writing  or  otherwise ;  and  all  and  every  bond,  suit,  judgment,  and 
execution,  at  any  time  had  or  made  to  or  for  any  intent  or  purpose 
to  delat/y  hifider^  or  defraud  creditors  or  others  of  their  just  and 
lawful  actions,  suits,  debts,  accounts,  damages,  penalties,  for- 
feitures, heriots,  mortuaries,  or  reliefs,  shall  be  deemed  and  taken 
(only  as  against  such  person  or  persons,  his  or  their  heirs,  suc- 
cessors, executors,  administrators,  and  assigns,  and  every  of  them, 
whose  actions,  suits,  debts,  accounts,  damages,  penalties,  forfeitures, 
heriots,  mortuaries,  and  reliefs,  by  such  guileful,  covinous  or 
fraudulent  devices  and  practices  as  is  aforesaid,  are,  shall,  or  might 
be  in  any  ways  disturbed,  hindered,  delayed,  or  defrauded),  to 
be  clearly  and  utterly  void,  frustrate,  and  of  none  effect,"  And 
a  penalty  is  inflicted  of  one  year's  value  of  the  lands,  and  the  whole 
value  of  the  goods,  and  the  sum  contained  ^^in  the  covinous  or 
feigned  bond,"  on  parties  and  privies  to  the  transaction  who  shall 
defend  the  same,  or  alien  or  assign  the  lands  or  goods  to  him  or 
them  conveyed  or  assured,  And  imprisonment  for  one-half  year  {g) ; 
one  moiety  of  the  penalty  to  go  to  the  queen,  and  the  other  to  the 
party  grieved. 

But  it  is  provided  {h)  that  the  Act  shall  not  extend  to  any  estate 
or  interest  in  lands,  goods,  or  chattels,  had,  made,  conveyed,  or 
assured,  which  estate  or  interest  shall  be  upon  good  consideration^ 


{e)  Tioyn^i  Case^  8  Bep.  80;  9up, 
p.  476. 

(/)  Made  perpetual  by  29  Eliz.  c.  6. 

(^}  S.  3.  Nota.  Althongh  in  the 
latter  part  of  this  seotioii,  the  word 
**bond^*  only  is  used,  yet  it  must  be 
taken  to  extend  to  feoffments,  judg- 
ments, &c.,  as  mentioned  in  the  other 


parts  of  the  clause,  4  East,  15  ;  but  see 
Butcher  y.  Sarrison,  4  B.  &  Ad.  129. 
The  trustees  in  bankruptcy  are  parties 
grieved  within  the  Act.  lb,  and  inf,  p. 
585  (y).  See  Exp.  Brown,  2  Oh.  D.  799, 
0. A. ;  JExp.Evans,W.N,  1881—62,  C. A. 
(h)  S.  6. 
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and  bond  fide  (?)  lawfully  conveyed  or  assured  to  any  person  or 
persons,  not  having  at  the  time  of  such  conveyance  or  assurance  any 
manner  of  iwtice  or  knoickdge  oi  such  covin,  fraud,  or  collusion  as 
aforesaid  (Ar). 

Tliis  statute  only  applies  to  such  things  as  may  be  taken  in  What  pro- 

perty  witliiii* 

execution,  and,  therefore,  previous  to  1  &  2  Vict.  c.  110,  the 
assignment  of  a  bond  was  not  within  the  statute  (/) ;  nor  an  assign- 
ment of  stock  (w) ;  nor  of  any  chose  in  action  (n) ;  nor  were  copy- 
holds, it  seems,  within  the  Act  (o),  unless  by  tenure  or  special 
custom  they  were  subject  to  debts  (o). 

But  it  seems  that  such  property  might  have  been  affected  by 
that  Act,  taken  in  connexion  with  the  Insolvent  Debtors  Act,  in 
the  event  of  a  subsequent  insolvency  (n),  or  taken  in  connexion 
with  the  subsequent  death  of  the  debtor,  when  the  creditors  might 
reach  all  the  personal  property  (n) ;  and  now  cash,  bank  notes,  and 
stock,  and  all  such  choses  in  action  as  by  virtue  of  1  &  2  Yict. 
0.  110,  s.  12  {p)y  may  be  taken  in  execution,  fall  within  the  Act  {q)y 
as  also  a  policy  of  insurance  (r) ;  and  even  property  which  cannot 
be  taken  in  execution  under  1  &  2  Yict.  c.  110,  is,  in  bankruptcy, 
brought  within  18  Eliz.  c.  6  («) ;  as  also  copyholds,  which  are  now 
subject  to  execution  (s). 


(3.)  Presumption  of  fraud  from  continuance  in  possession. 

Continuance  in  possession  by  the  grantor,  after  a  biU  of  sale,  is 
a  sign  of  a  trust  for  his  benefit ;  and  the  effect  thereof,  in  cases 
irrespective  of  the  statute,  has  been  already  considered  {u). 

It  is  xmneoessary  that  the  assignment  of  the  chattels  should  be 
followed  by  possession,  in  order  to  make  it  valid  against  the  assignor 
himself,  or  against  his  creditors,  who  are  cognisant  of  and  take 
part  in  the  arrangement  under  which  it  is  made,  or  which  proceeded 
upon  the  assumption  of  its  validity,  or  against  strangers  (x). 


(t)  See  1  Fonbl.  Eq.  270—276. 

{k)  See  Morewood  y.  8.  Yorkshire  JS. 
Cb.  8  H.  &  K.  798. 

(I)  Sims  v.  Thonuuy  12  A.  &  E.  636. 

(m)  Dunehu  v.  Dutens,  1  Yes.  jon.  196. 

(ft)  Noreutt  v.  Dodd,  Or.  k  Ph.  100 ; 
10  L.  J.  Ch.  296,  N.  S. 

(o)  Mathews  y.  Feaver,  1  Ooz,  278. 

ij)  Sup.  pp.  147,  148. 

is)  Barrack  y.  McCuUoch,  3  E.  &  J. 


110. 

(r)  Stokoe  y.  Oowan^  29  Beay.  637; 
7  Jnr.  N.  S.  901. 

(s)  1  Sm.  L.  C.  38-9,  ed.  6 ;  39,  ed.  8. 

{u)  Sup.  p.  476,  and  oaaes  there  oited. 

(x)  Steel  y.  Broum,  1  Taunt.  381 ; 
Bohinaon  y.  McDonnell,  2  B.  &  Aid. 
134 ;  Beseei/  y.  Windham,  6  Q.  B.  166 ; 
TThiUT.  Morris,  11  C.  B.  1016;  OUiver 
y.  Zinff,  8  De  G.  M.  k  G.  110. 
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qualified. 


Mortgage. 


S either  k  the  poMBBOfi  of  the  ■■tigimr  frmJiiVni  iriioe  he  is 
tenant  in  eomm<m  with  the  [Miirhiwrj  hcenae  the  iifwiiMm  of 
one  tenant  in  oominofi  is  theposHBODof  aC  jf'.  The  poBBBaiaa 
is  not  frmdolent  aa  Lei  w  em  the  oontiaclzng  paities  vhoe  the 
aasigcee  lends  the  grpjds,  or  lets  them  on  hire  to  the  debtor  if  they 
aie  pulilijlr  purchaecd,  and  a  VHI  of  sale  is  taken  from  the 
^leriff  z  .  A  fictltioas  sale  nith^nt  assignment*  lesdng  upon  a 
receipt  and  delivery  maj  he  aroided  '?;. 

The  rule  as  to  continuance  in  posse wrion  also  does  not  ^ffply  to 
an  unfinished  chattel  which,  having  been  appropriated  as  the  pro- 
perty  of  the  afeignee  by  payment  of  part  of  the  pckse  or  other 
equivalent,  is  left  in  the  assignor's  poooooaion  dming  a  reaaonaUe 
time  for  completion  or  repair.  8ach  is  an  irnfiniAflH  sfaip  in  the 
yard  of  the  builder  (l^. ;  and  the  right  of  the  assignee  will  not  be 
affected  by  a  paiticolar  custom  of  the  assignor  to  build  ships  for 
sale  on  his  own  account  (r). 

The  earlier  decisions  in  r^ard  to  retention  of  poooocnion  {d)  have 
been  qualified  by  the  later  cases.  Thus  the  notoriety  of  the 
transfer  will  negative  the  presumption  of  fraud,  as  in  the  case  of 
seizure  by  a  sheriff  (f) ;  and  although  remaining  in  poasession  is  a 
verj  material  circumstance  where  the  conveyance  is  absolute,  yet 
where  the  transaction  is  a  mortgage,  the  absence  of  diange  of  pos- 
session is  no  evidence  of  fraud  (/)  if  the  possession  is  consistent 
with  the  mortgage  deed  (^).  But  if  the  security  be  absolute  in 
form,  with  an  agreement  that  the  debtor  shall  remain  in  possession 
for  a  limited  time,  or  that  it  shall  be  void  on  payment  at  a  future 
day,  it  will  be  bad  unless  the  grantee  take  possession  as  if  there 
were  no  such  provision  (A). 


(y)  £4  MatthetCB,  1  Atk.  185. 

(z)  Kidd  y.  Sawlinton,  2  B.  ft  P.  69 ; 
3  E«p.  62 ;  Watkifu  v.  Birehy  4  Tannt. 
822  ;  Daw9on  y.  Wood,  3  ib.  266 ;  Wood- 
ham  y.  Baldock,  Qow,  36  ;  J.  B.  Hoofre, 
11 ;  Otahriey.  Wood,  1  Stark.  367. 

(a)  Bowe$  v.  Fotter,  2  H.  ft  K.  779. 

(b)  Fish.  Mtg.  239,  ed.  3 ;  229,  ed.  4. 
Woodt  y,  RuueU,  6  B.  ft  Aid.  942  ;  Clarke 
y,  Spenee,  4  A.  ft  E.  448  ;  Holdemeta  y. 
JRankin,  28  Beav.  180  ;  2  De  G.  F.  ft  J. 
268;  Swaintton  v.  Clay,  4  GiflP.  187; 
9  Jnr.  N.  S.  401 ;  Taried,  3  De  G.  J.  ft 
Sm.  668 ;  32  L.  J.  Ch.  603. 

(0)  Uoldirnm  t.  Eankin,  tup. 


(d)  Seed  T.  BUdet,  6  Taunt.  212 ; 
Faget  y,  JPertkard,  1  Esp.  206 ;  Mmiin 
y,  Perehard,  2  W.  BL  702 ;  WordaU  T. 
Smithy  1  Gamp.  333. 

{e)  Latimer  t.  Batmm,  4  B.  ft  Gr.  662; 
Leonard  y.  Baker,  1  M.  ft  S.  261 ;  Wat- 
kins  y.  Birch,  tup. ;  Jezeph  y,  Jngramj 
8  Taunt.  838;  Kidd  y,  Bawlinton,  tup,; 
Cole  y.  Daviet,  1  Lord  Baymond,  724 ; 
Maedona  t.  Swiney,  8  Ir.  C.  L.  73. 

(/)  Sup,  p.  478,  and  caaee  there  cited. 

(^)  Ib,  and  Bieltet  y,  Evant,  9  C.  ft  P. 
640. 

(A)  Edwarde  y,  Sarben,  2  T.  B.  687 ; 
Cramph^fmey.  — ,  6L.  J.  Gh.  91 ;  affizm* 
ing  3  ib,  223. 
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(4.)   What  insolvency  is  mthin  the  statute. 

If  the  debtor  is  at  the  time,  or  by  such  conveyance  becomes,  in 
insolvent  circumstances,  it  falls  within  the  Act  (i) ;  but  the  mere 
owing  some  debts  is  not  suflScient  {k).  It  is  not,  however,  necessary 
to  prove  a  state'of  actual  insolvency  (/). 

If,  after  deducting  the  property  which  is  the  subject  of  the 
voluntary  settlement,  sufficient  available  assets  are  not  left  for  the 
payment  of  the  settlor's  debts,  then  the  law  infers  an  intent  to 
defeat  creditors  (m) ;  but,  although  a  settlor  is  in  embarrassed 
circumstances,  yet,  if  the  property  not  included  in  the  settlement  is 
ample  to  pay  his  debts,  the  settlement  will  be  good,  even  if  some  • 
of  the  debts  remain  unpaid  (n). 

The  question  is,  whether  the  settlor  was  in  a  position  that  would 
justify  him  in  putting  a  considerable  part  of  his  property  into  a 
volomtary  settlement  (o). 

If  there  is  an  actual  intent  to  defeat  creditors,  it  is  immaterial  Act  may 
whether  the  settlor  was  or  was  not  solvent  at  the  date  of  the  settle-  Be^or      ^ 
ment  (p) ;  or  whether  he  was  or  was  not  indebted  at  the  time  ;  as  ^^^®^*- 
if,  being  a  trader,  he  settled  all  his  present  and  future  property  (q) ; 
and  that,  notwithstanding  the  settlement  was  of  a  veiy  trifling 
amount  considering  the  extent  of  his  business  (r). 

It  was  said  by  Lord  Westbury  (p)  that  if  the  debt  of  the  creditor 
by  whom  the  volomtary  settlement  is  impeached  existed  at  the  date 
of  the  settlement,  and  it  is  shown  that  the  remedy  of  the  creditor 
is  defeated  or  delayed  by  the  existence  of  the  settlement,  it  is 
immaterial  whether  the  debtor  was  or  was  not  solvent  after  making 
the  settlement;  but  this  dictum  has  been  disapproved  of,  and 
dearly  goes  too  far  (t). 


(i)  Shears  v.  Sogersy  8  B.  &  Ad.  362  ; 
Kidney  v.  Coustmaker,  12  Yes.  148  ;  Lush 
T.  JFUkinson,  6  ib.  387  ;  NoraUt  v.  Dodd, 
Cr.  &  Ph.  100. 

{k)  SkarfY.  Soulbpy  1  Mao.  &  G.  364. 

(/)  Ibvmsmd  y.  Westacotty  2  Beav. 
340;  4BeaY.  58. 

(m)  Freeman  t.  B>pe,  6  Oh.  638,  645 ; 
affinmng9Eq.  210,  y.C.  James;  Taylor 
v.  Cdenen,  1  Gh.  D.  641,  V.  G.  Malins ; 
Spirett  T.  WUlow8y  3  De  G.  Jo.  &  Sm. 
293;   34   L.    J.   Oh.   366;    Jackson  ▼. 

C. — VOL.  I. 


Bowleyy  1  Car.  &  M.  97,  Erakme,  J. ; 
and  see  Mex  v.  Sadler's  Co.  10  H.  L.  404 ; 
32  L.  J.  Q.  B.  337. 

(»)  Kent  V.  Rileyy  14  Eq.  190,  M.  R. 

(o)  Crossley  v.  Klworthy,  12  t*.  158, 
V.  C.  Malins. 

(p)  Spirett  V.  Willows,  sup. 

(q)  Ib. ;  Ware  v.  Oardner,  7  Eq.  317, 
V.  C.  James ;  Taylor  v.  Coencn,  sup. 

(r)  Taylor  v.  Coenen,  sup. 

(t)  Freeman  y.  Pope,  sup. 

P  P 
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(5.)  The  intent  to  defraud. 

The  intent  to  defraud  may  be  inferred  from  yarioiiB  GircumstanoeSi 
but  a  voluntary  conveyanoe  is  not  within  the  statute  unless  the 
grantor  is  in  insolvent  oiroumstanoes  (f/). 

In  Shears  v.  Hogers,  Taunton,  J.,  said,  "  It  is  established  by 
a  long  train  of  decisions,  that  a  voluntary  assignment  made  wiUiont 
valuable  oonsideration,  so  as  to  defeat  the  rights  of  creditors,  is 
fraudulent  within  the  meaning  of  the  statute  "  (y) .  But  a  voluntary 
assignment,  by  a  person  in  embarrassed  circumstances,  which  would 
amount  to  an  act  of  bankruptcy,  is  not  void  omder  the  statute  as 
against  a  subseqttent  creditor,  and  will  hold  good  against  an  execu- 
tion by  him  (2). 

On  this  statute  Lord  Ellenborough  has  remarked  (a),  that  it  is 
not  every  feo£Ement,  judgment,  &c.,  which  will  have  the  effect  of 
delaying  or  hindering  creditors  of  their  debts,  &c.,  that  is,  therefore, 
fraudulent  within  the  statute ;  for  such  is  the  effect  pro  tanto  of 
every  assignment  that  can  be  made  by  one  who  has  creditors. 
Every  assignment  of  a  man's  property,  however  honest  and  good 
the  consideration,  must  diminish  the  fund  out  of  which  satisfaction 
is  to  be  made  to  his  creditors.  But  the  feoffment,  judgment,  &c., 
must  be  devised  of  malice,  fraud,  and  the  like,  to  bring  it  within 
the  statute  (b) ;  and  if  the  consideration  is  bond  fide,  the  intent  to 
defeat  other  creditors  is  not  a  fraud,  independently  of  the  bank- 
rupt and  insolvent  Acts;  as  where  a  debtor  mortgaged  all  his 
property  to  secure  some  creditors  to  the  exclusion  of  the  rest,  the 
deed  was  held  not  to  fall  within  the  statute  (0),  though  it  contained 
a  proviso  that  the  debtor  should  remain  in  possession  for  six 
months  (d). 

Similarly  a  sale  of  goods,  if  bond  fide^  is  not  invalidated  by 
knowledge  that  an  execution  is  intended  (<?). 

So  an  assignment  by  an  insolvent  debtor  of  all  his  property  for 
his  creditors,  in  order  to  defeat  a  particular  creditor's  execution,  is 


(u)  Eoleroft's  Case,I>j,2d4h;  Stephen 
T.  Olave,  2  Bro.  C.  C.  90 ;  BuU.  N.  P. 
257  ;  Batterihee  v.  Farringtonf  1  Sw.  106 ; 
Bussell  v.  Hammond,  1  Atk.  16  ;  Middle^ 
eomhe  v.  Marlatc,  2  ib,  220  ;  Lord  TownS' 
end  y.  Windham,  2  Yes.  S.  1. 

(S^)  3  B.  &  Ad.  370. 

(z)   Oswald  Y.  Thompson,  2  Ex.  215. 

(a)  Meux  qui  tarn  ▼.  JHotcell,  4  East,  13. 


{b)  See  Gaie  v.  JTUliamson,  8  M.  &W. 
405. 

(c)  Alton  ▼.  Harrison,  4  Ch.  622; 
Gladstone  y.  Padwick,  6  L.  B.  Exc.  211 ; 
Allen  Y.  Bonnett,  5  xb,  581. 

(d)  Alton  y.  Harrison,  sup. 

{e)  Hale  y.  Saloon  Omnibus  Co,  4  Drew. 
492 ;  28  L.  J.  Ch.  777 ;  Wesibury  y. 
Clapp,  12  W.  R.  611,  V.  C.  Wood; 
Wood  V.  Dixie,  7  Q.  B.  892. 
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not  within  the  statute  (/) ;  but  persons  claiming  under  a  writ  of  When  to 
sequestration  issued  by  the  Court  have  priority  over  a  mortgagee  particular 
who  takes  his  security  with  a  knowledge  that  it  was  made  to  avoid  °'^®^*<>'^- 
the  effect  of  the  sequestration  {g), 

A  deed,  though  made  for  valuable  consideration,  may  yet  be  void  Consideration 
under  the  statute  if  an  actual  and  express  intent  to  defeat  creditors  if  intent  to 

is  proved  (A).  defraud  exist. 

Actual  intention  to  defeat  or  delay  creditors  need  not  be  proved 
if  the  circumstances  are  such  that  the  settlement  would  necessarily 
have  that  effect  {%) ;  but  the  mere  fact,  that  it  has  in  the  result 
prevented  an  antecedent  creditor  from  being  paid,  is  not  of  itself 
sufficient  to  invalidate  the  settlement  (Jc). 

A  bill  of  sale  of  all  the  grantor's  then  existing  and  after-acquired 
property,  by  way  of  mortgage  to  secure  an  existing  debt  and  future 
advances,  is  not  necessarily  void  under  the  statute.  It  wiU  only  be 
void  if  it  is  not  made  bond  fide — L  ^.,  if  it  is  a  mere  cloak  for 
retaLoing  a  benefit  to  the  grantor  (/). 

A  dissolution  of  an  insolvent  firm  and  an  assignment  of  the  joint  Assignment 
assets  by  the  outgoing  to  the  continuing  partner  is  void  within  the    ^^"^      ^* 
statute  against  the  joint  creditors  (m). 

A  purchase  from  the  office  of  a  policy  at  an  undervalue  by  a 
stranger  with  a  view  to  benefit  the  assured  is  fraudulent  (n) : 
but  a  lease  by  the  execution  creditor  of  chattels  to  his  debtor  at  a 
rent  is  not  (o) ;  and  an  assignment  of  a  policy  of  assurance  by  a 
man  in  extremiSy  for  a  past  debt,  is  also  void  against  creditors  {p). 

A  voluntary  assignment  of  a  man  about  to  be  tried  for  felony,  of  Ddeds  bv 
all  his  effects  in  trust  for  his  wife,  was  within  the  statute,  and  void  conviction, 
against  the  Grown  (^),  and  semble  since  forfeiture  for  felony  is 


(/)  Tieksioek  T.  Zystefy  3  M.  &  S. 
871 ;  JFolverhampiany  ^e.  Co.  v.  Marstofiy 
7  EL  &  N.  148;  7  Jur.  K.  S.  1040; 
LarviU  ▼.  Tsfry,  6  H.  &  K.  807 ;  30 
L.  J.  Ex.  254  ;  Marhw  v.  Orgill,  8  Jur. 
N.  S.  829,  L.  C. 

{g)  JFardY.  Sooth,  14  Eq.  195,  M.  B. 
See  JBmpringham  y.  Shorty  3  Ha.  461. 

(A)  Fer  Lord  Mansfield  in  Cadogan  ▼. 
Kennetty  Oowg.  432;  Strong  v.  8,  18 
Bea7.  408 ;  Holmes  ▼.  Ftnneyy  3  K.  &  J. 
99 ;  Bott  v.  Smithy  21  Beav.  511,  affirmed 
p.  617 ;  Comith  t.  CVarAr,  14  Eq.  184, 
M,  R. ;  CorUtt  v.  Badcliffey  14  Mo.  P.  C. 
121 ;  Three  Ibtcne  Banking  Co.  W.  N. 
1883— 104,  North,  J. 


(t)  Freeman  y.  Fope,  5  Oh.  538,  545, 
affirming  9  Eq.  210,  V.  C.  James;  Be 
BidkTy  22  Ch.  D.  74,  0.  A. 

(k)  Freeman  y.  Fopoy  tup,;  qualifying 
Spirett  y.  Willow8y  3  Be  Qc.  J.  &  Sm. 
293 ;  34  L.  J.  Gh.  365. 

(/)  Exp,  Oamesy  12  Gh.  D.  314,  C.  A. 

(m)  Exp.  Mayouy  4  De  G.  J.  &  S.  664; 
11  Jur.  N.  S.  433. 

(ft)  Baekett  y.  Cafe^  4  De  G.  &  S.  388. 

(o)  Watkint  y.  Birehy  4  Taunt.  822 ; 
lAngham  y.  Biggsy  1  B.  &  P.  82. 

(p)  Stokoe  y.  Cowan,  29  Beay.  637; 
7  Jur.  K.  S.  901. 

(q)  Shaw  y.  Beany  1  Stark.  319 ;  Jonea 
y.  Aehurtf  Skiim.  357 ;    Morewood  y. 
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Void 
exeoatioDfl. 


Debt  of 
ancestor. 


Settlor  may 

abandon 

intent. 


abolished  (r),  is  void  against  the  administrator  appointed  by  the 
Crown ;  but  an  assignment  before  conviction  by  a  person  guilty  of 
felony,  if  made  bo)id  fide  and  for  good  consideration,  was  and  is 
good  («). 

Executions  may  be  void  within  the  statute ;  thus,  if  a  man  seize 
the  goods  of  his  debtor  and  suffer  them  to  remain  long  in  his  hands, 
this  is  evidence  of  fraud  (f) ;  and  as  to  the  duty  of  the  sheriff  in 
case  of  a  fraudulent  execution,  see  (ti). 

The  statute  applies  where  the  debt  was  contracted,  not  by  the 
party  making  the  conveyance,  but  by  the  ancestor  from  whom  he 
derived  the  estate  (x) ;  and  a  fraudulent  conveyance  may  be  made 
by  an  executor  as  well  as  by  an  heir  (y). 

The  intent  with  which  a  deed  was  executed,  whether  or  no  to 
defeat  creditors,  is  a  question  of  fact  for  the  jury  (s). 

Where  a  settlement  is  made  with  the  intention  of  defrauding 
creditors,  the  settlor,  upon  abandoning  the  intention,  may  recover 
the  property  from  the  trustee  (a). 

The  liability  in  a  settlement  of  leaseholds  is  not  a  sufficient  con- 
sideration to  avoid  the  statute  (b). 


(6.)  Subseqiient  creditors. 

It  has  been  held  at  law  that  an  assignment  of  goods  cannot  be 
void  against  a  person  who  only  became  a  creditor  after  its  date  {c). 
But  in  equity  an  assignment  is  void,  if  made  with  a  view  to  defeat 
future  debts  {d) ;  and  when  a  voluntaiy  settlement  is  once  avoided 


WHkei,  6  0.  &  p.  145  ;  Fauneeforfi  C<ue^ 
Lane,  44,  6.  See  Rex  Y.-^Bridger^  1  M. 
&  W.  146 ;  Saundera  v.  Wharton,  32  L. 
J.  Gh.  224,  y.  0.  Stuart;  Manning  v. 
Gill,  13  Eq.  486,  V.  C.  Bacon. 

(r)  See  aup.  p.  46. 

(«)  Chowne  y.  Saiflis,  31  Beav.  361 ;  8 
Jnr.  N.  S.  1028  ;  31  L.  J.  Ch.  767. 

{t)  JFett  y.  Skip,  1  Yes.  S.  246 ;  and 
see  Lovick  y.  Crotoder,  8  B.  &  Gr.  132 ; 
Imray  y.  Magnay,  11  M.  &  W.  267, 
doubted  in  Remmttt  y.  Zawrmee,  14  Jur. 
1067,  Q.  B. ;  16  Q.  B.  1010 ;  Sunt  y. 
Hooper,  12  M.  &  W.  664  ;  8  Jur.  203. 

(u)  Chrittopherson  y.  Burton,  3  Exo. 
160;  Shattoeks  y.  Oardm,  6  ih,  727; 
Bemmett  y.  Lawrence,  eup. 

{x)  Apharry  y.  Bodinghatn,  Cro.  El. 
360;  GoochU  Gate,  6  Bep.  60.  See 
Bickardion  y.  Horton,  7  Beay.  112. 


(y)  Doe  y.  Fallows,  2  C.  &  J.  481 ;  2 
Tyrw.  460. 

(«)  BCendereon  y.  Lloyd,  3  F.  &  F.  7 ; 
Carr  y.  Burdiss,  5  Tyrw.  316;  Beedy. 
Blades,  6  Taunt.  212  ;  Lindon  y.  Sh(aj), 
6  Man.  &  Gt,  898 ;  7  Soott,  N.  R.  730  ; 
Pennell  Y  Dawson,  18  G.  B.  366;  Biddulph 
y.  Goold,  11  W.  R.  882,  Q.  B. ;  Saie  y. 
Metropolitan  Saloon  Omnibus  Co.  28  L.  J. 
Ch.  777  ;  4  Drew.  492. 

(a)  Sytnes  y.  Sughes,  9  Eq.  476,  M.  R. ; 
Taylor  y.  Bowers,  1  Q.  B.  D.  291. 

{b)  Be  Bidler,  22  Ch.  D.  74,  C.  A. ; 
and  see  Be  Marsh,  24  Oh.  D.  18,  Fry,  J. 

{e)  Oswald  y.  Thompson,  2  Exo.  215. 
But  see  Graham  y.  Furber,  14  0.  B.  410, 
per  Williams,  J. 

{d)  Stileman  y.  Ashdown,  2  Atk.  481 ; 
Tarback  y.  Marbury,  2  Vem.  610;  St. 
Amand  y.  Lady  Jersey,  1   Com.   266 ; 
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tuider  this  statute,  subsequent  creditors  may  be  let  in  together 
with  antecedent  creditors  (e) ;  and  a  subsequent  creditor  may  him-  Subsequent 
self  bring  an  action  to  avoid  the  settlement,  if  any  antecedent  debt 
remains  due  (/).  A  settlement  may  be  executed  under  such  cir- 
cumstances as  to  be  void  against  subsequent  creditors,  although 
all  the  antecedent  creditors  are  paid  off  {g) ;  as  where  it  is  executed 
to  defeat  a  plaintiff  in  an  action  {?i) ;  or  where  the  settlor  imme- 
diately afterwards  realises  all  the  rest  of  his  property  and  denudes 
himself  of  everything  {i) ;  or  where  he  executes  the  settlement  on 
the  eve  of  entering  into  an  hazardous  trade  (A;),  in  which  case  the 
onus  would  fall  on  him  to  show  that  he  was  in  a  position  to  make 
it  (A). 

A  creditor  under  a  voluntary  post  obit  bond  is  as  much  entitled 
to  the  benefit  of  this  statute  as  any  other  creditor  (/). 


(7.)  Ante-nuptial  and  post-nuptiul  settlements. 

If  there  is  an  intent  to  defeat  creditors,  the  deed  will  not  be  sup-  Fraudulent 
ported  as  being  an  appointment  under  an  ante-nuptial  settlement  [m) .  ments. 
So  a  joint  power  of  appointment  in  a  father  and  son  under  a  settle- 
ment of  property  vested  in  a  son  subject  to  the  power,  must  not  be 
exercised  so  as  to  defeat  the  son's  creditors  (n). 

An  ante-nuptial  settlement  by  a  man  in  insolvent  circumstances  Ante-nuptial 
will  not  be  set  aside  against  the  wife,  if  she  was  not  implicated  in 
any  design  to  defeat  the  creditors  {o) ;  but  it  was  set  aside  when  the 
settlor,  to  the  knowledge  of  the  wife,  had  previous  to  its  execution 
committed  acts  of  bankruptcy  {p).    An  ante-nuptial  settlement  by 


Eungerford  v.  EarU^  2  Vem.  261 ;  Ware 
▼.  Gardner,  7  Eq.  317  ;  38  L.  J.  Ch.  348, 
y.  G.  James. 

{e)  Barton  v.  VanJ^effthtitteny  11  Ha. 
126,  133  ;  Strong  y.  8.  18  Beav.  408. 

(/)  Jenkyn  v.  Vaughan,  3  Drew.  419 ; 
2  Jur.  N.  S.  109 ;  Freetnan  y.  Bope,  9 
£q.  210,  y.  G.  James ;  affirmed,  6  Ch. 
545 ;  Crostley  v.  Ekoorthy,  12  Eq.  167, 
y.  G.  Malins. 

tg)  Riehardion  y.  Smalhooodf  Jao.  552; 
Rohus  y.  JPenney,  3  E.  &  J.  90,  99 ;  3 
Jut.  K.  S.  80. 

(A)  Barling  y.  Bishqpp,  29  Beay.  417 ; 
6  Jur.  K.  S.  812 ;  Kidney  y.  Cotmmaker, 
12  yes.  148. 

(i)  Spirett  y.  WiUowe,  3  De  G.  J.  & 
Sm.  293,  302 ;  34  L.  J.  Ch.  365 ;  Free- 
man  y.  Fiope^  nsp. 


{k)  Maekay  y.  Douglas,  14  Eq.  106, 
y.  0.  Malins ;  £xp.  Smsell,  19  Ch.  D. 
588,  C.  A. 

(0  Adamet  y.  JECallett,  6  ib.  468,  y.  C. 
GtiSard ;  Dening  y.  JFare,  22  Beay.  184. 

(m)  Acraman  y.  Corbett,  1  Jo.  &  H. 
410. 

(«)  Beyfus  y.  BuUoeky  7  Eq.  391,  y.  C. 
Malins. 

(o)  Exp,  MeBumie,  1  De  G.  M.  &  G. 
441 ;  16  Jur.  807 ;  Campion  y.  Cotton,  17 
yes.  263;  ffardeyy.  Green,  12  Bea.YAB2; 
Exp,  Mayor,  1  Mont.  292 ;  Colombine  y. 
PenhaU,  1  Sm.  k  G.  228;  Btdmer  y. 
Hunter,  8  Eq.  46,  y.  C.  Malins ;  Aera- 
man  y.  Corbett,  sup, 

(p)  Eraser  y.  Thompson,  4  DeG.  &  Jo. 
659,  reyersing  1  Giff.  49 ;  5  Jur.  N.  S. 
669. 
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a  lady  of  all  her  property,  so  far  as  relates  to  limitatioxis  in  &Yoiir 
of  oollateraky  is  Toluntaiy  and  within  the  statute  (q) ;  anda  general 
oovenant  by  a  trader  in  an  ante-nuptial  settlement  to  settle  all  his 
after-aoquired  property  upon  the  wife  and  children,  is,  independently 
of  the  Bankruptcy  Acts  (r),  void  as  against  creditors,  although  the 
marriage  be  bond  fide  and  the  settlor  solvent  at  the  date  of  settle- 
ment («) ;  and  generally  no  ante-nuptial  settlement  is  valid,  which 
contains  provisions  intended  to  evade  the  bankrupt  laws  if). 

A  post-nuptial  settlement  of  a  man's  life  estate  on  his  wife  and 
children  in  consideration  of  the  payment  by  her  brother  of  his 
debts,  is  valid  (t<),  though  the  husband  concealed  a  debt  from  the 
brother  (u).  So  an  honestiy  intended  family  arrangement  is  valid, 
although  some  creditors  are  defeated  {x) . 

A  post-nuptial  settiement,  in  pursuance  of  a  verbal  contract 
before  marriage  is  voluntary,  and  if  settior  was  insolvent  at  the 
time,  is  void  (y). 

A  mere  meritorious  consideration,  such  as  a  debt  for  advances  by 
a  parent  barred  by  the  Statute  of  Limitations,  is  not  sufficient  to 
support  a  post-nuptial  settiement  against  creditors  (s). 

So  where  a  man,  not  being  a  trader  or  indebted,  makes  a  post- 
nuptial settiement  of  stock  on  trust  for  himself  till  bankruptcy,  and 
then  to  his  wife  for  life,  with  remainder  to  his  children,  it  was  held 
void  under  the  statute  (a). 

A  post-nuptial  settlement  by  a  debtor,  in  embarrassed  circum-  • 
stances  but  not  insolvent,  on  his  family,  in  consideration  of  a  loan 
to  pay  o£E  other  debts,  was  held  not  to  be  void  (6). 

A  deed  of  separation,  whereby  a  husband  grants  an  annuity  to 
trustees  for  his  wife's  benefit,  is  void  under  the  statute  (c). 


{q)  Smith  V.  Chernll,  4  Eq.  390,  V.  C. 
Malins. 

(r)  See  inf.  p.  606. 

(«)  Be  Clint,  17  Eq.  115,  V.  0.  Baoon. 

\i)  Higinhotham  v.  Holme,  19  Vee.  88 ; 
Lester  y.  Oarland,  6  Sim.  205. 

(m)  Hohnee  y.  Fenney,  3  K.  &  J.  90. 

(x)  Be  Johnson,  20  Oh.  D.  389,  Fry,  J. 

(y)  Warden  r.  Jones,  23  Beav.  487; 
8  Jur.  N.  S.  456 ;  affirmed  2  De  G.  & 
Jo.  76;  4  Jur.  N.  S.  269;  oyermling 
Borkwwrth  v.  Young,  4  Drew.  1 ;  3  Jar. 


N.  S.  34 ;  and  see  Tro%oeU  t.  Shenion, 
8  Ch.  D.  324,  C.  A. 

{z)  Fenhall  y.  Blwin,  1  Sm.  &  G.  258. 

(a)  Be  Pearson,  3  Ch.  D.  807,  V.  0. 
Baoon. 

{b)  Thompson  Y.  Webster,  4  Drew.  628 ; 
5  Jur.  N.  S.  668 ;  affirmed  4  De  G.  & 
J.  628 ;  5  Jnr.  N.  S.  921 ;  and  7  t6.  531, 
H.  L. 

{e)  CUmgh  y.  Lambert,  10  Sim.  174. 
See  Frampton  y.  F,  4  Beay.  287,  295 ; 
Cfowx  y.  Foster,  1  Jo.  &  H.  30. 


SXOT.   S. 


TRUST  DEED  FOR  CREDITORS. 


S83 


(8.)  TrtMt  deed  for  creditors, 

A  trust  deed  by  a  man  in  insolvent  droumstanoes,  for  all  his 
creditors  equally,  is  not  void  within  this  statute  {d) ;  and  a  trust 
deed  for  creditors  who  oome  in  and  execute  the  deed,  will  be  valid 
and  binding  as  soon  as  each  creditor  assents  (^),  or  without  his 
assent  if  the  assignment  be  to  a  creditor  and  communicated  to 
him  (/) ;  imless  the  deed  impose  terms  on  the  creditors  to  which 
they  ought  not  to  submit  {g);  as  if  it  authorize  the  creditors  to 
carry  on  the  debtor's  trade  and  contains  such  terms  that  the 
creditors  subscribing  would  become  partners  in  the  business  (g) ; 
but  not  if  the  power  to  carry  on  the  trade  is  restricted  to  the  pur- 
pose of  winding  up  (h) ;  and  a  trust  deed  for  all  creditors  who 
executed  was  held  void  omder  the  statute,  where  the  creditors  were 
deprived  by  its  provisions  of  their  ordinary  remedies,  and  were  to 
indemnify  the  trustees  {i). 


(9.)  Consideration  may  be  proved  aliunde. 

A  voluntary  settlement  may  be  supported  by  the  proof  of  a  con- 
sideration aliunde^  such  as  a  loan  by  a  mother  to  a  son  on  condition 
that  he  made  a  settlement  on  his  children  {k) ;  or  a  bond  by  the 
settlor  to  his  father  binding  himself  to  maintain  his  father's  wife 
and  children  (/).  But  the  proof  of  such  consideration  must  be 
clear  {m) ;  and  in  such  cases  costs  will  not  be  allowed,  as  it  would 
tend  to  induce  persons  to  manufacture  considerations  to  support 
fraudulent  settlements  {k). 

The  marriage  of  a  volunteer  does  not  make  the  husband  .a  pur- 
chaser for  value,  so  as  to  set  up  the  voluntary  deed  (n). 


(d)  JoMt  ▼.  WhithrMd,  16  Jnr.  612, 
C.  P. ;  11  0.  B.  406 ;  £van$  v.  Jones, 
11  Jur.  N.  S.  784;  3  H.  &  C.  423; 
Siehnan  y.  Cox,  18  0.  B.  817 ;  3  ih. 
N.  S.  628  ;  8  H.  L.  268 ;  9  C.  B.  K.  S. 
4.  See  Lee  t.  Green,  6  De  G.  M.  &  Qc. 
166  ;  26  L.  J.  Ch.  269  ;  jrolverhampton, 
^e,  Co,  Y.  Marston,  7  H.  &  N.  148 ;  30 
L.  J.  Ezo.  402. 

{e)  EarlandY.  BinJca,  16  Q.  B.  713. 

(/)  Siffgere  v.  Bvane,  6  B.  &  B.  367. 

(^)  lb,;  Owen  v.  Bodff,  6  A.  &  E.  28. 


(A)  JansB  Y.  JFhitbready  sup.;  and 
ffiekman  y.  Cox,  sup.;  Coaies  y.  Wil' 
liams,  7  Exo.  206. 

(0  Spencer  y.  Shier,  4  Q.  B.  D.  13. 
See  Evans  y.  Jones,  sup. 

{k)  Thompson  y.  Webster,  sup, 

{I)  Gale  y.  Williamson,  8  M.  &  W. 
406 ;   Wakefield  y.  Gibbon,  1  Gifl.  401. 

(m)  Graham  y.  CKeefe,  16  Ir.  Ch.  1. 

(n)  Collins  y.  Burton,  6  Jnr.  N.  S. 
962,  y.  G.  Stuart;  reyeraed  on  other 
groundfl,  ib.  1113;  4  De  G.  &  J.  612. 


584 


FRAUDULENT  MORTGAaES. 


Chap.  48. 


Creditor 
assenting 
cannot  set 
aside. 


(10.)  Purchase  in  ttame  oftci/e^  Sfc. 

Before  money  was  made  liable  to  execution  tinder  1  &  2  Vict. 
0. 110,  a  purchafie  in  the  name  of  a  wife  or  child,  or  other  volunteer, 
was  probably  not  void  under  the  statute,  for  as  the  settlor  might 
have  given  the  money  to  the  volunteer  who  might  have  made  the 
purchase  himself,  the  purchase  with  the  money  was  the  same  thing 
in  effect  (o) ;  but  since  1  &  2  Vict.  c.  110,  a  purchase  followed  by  a 
conveyance  by  the  purchaser's  direction  to  trustees  for  his  wife  £ind 
children,  haa  been  held  to  be  within  it  {p)  and  now  a  purchajBe 
with  cash  or  bank  notes  is  within  the  statute,  if  the  other  circum- 
stances of  the  case  warrant  it  (q). 

An  annuity,  or  bond  to  secure  an  annuity,  for  the  wife  of  the 
settlor,  has  been  held  void  under  the  statute  (r). 

Where  a  creditor  was  cognisant  of  the  preparation  of  the  volun- 
tary deed,  and  as  executor  of  the  settlor  acted  on  it  for  several 
years,  the  executors  of  the  creditor  were  not  permitted  to  dispute 
it  after  his  death  (s). 

An  execution  creditor  can  set  aside  a  settlement  fraudulent 
under  13  Eliz.  c.  5  ;  but  where  the  execution  creditor  is  a  debtor 
to  the  execution  debtor,  and  holds  property  of  the  latter  of  greater 
value  than  his  debt,  he  has  no  locus  standi  to  set  aside  a  voluntary 
settlement  of  the  debtor  {t). 


ii 


(11.)  Actions  to  set  aside  settlements  tinder  the  statute. 

An  action  by  a  creditor  to  set  aside  a  settlement  under  this  statute 
is  not  affected  by  the  insolvency  of  the  settlor  subsequent  to  the 
conmiencement  of  the  action  (u).  If  the  settlor  has  become  bank- 
rupt, the  trustees  in  bankruptcy  are  the  proper  persons  to  bring 


(o)  Sug.  V.  &  P.  917,  ed.  11 ;  706, 
ed.  14  ;  Fletcher  t.  Sidley,  2  Vem.  490 ; 
Proctor  V.  Warren^  Sel.  C.  C.  78 ;  Glaister 
T.  HeweTi  8  Ves.  199.  See  Drew  v. 
MartiUy  2  H.  &  M.  130 ;  10  Jur.  K.  S. 
356. 

{p)  Barton  v.  Vanheythuien^  11  Ha. 
126,  133;  18  Jut.  344. 

is)  French  v.  F.  6  De  Qt.  M.  &  G.  96  ; 
KeaU  V.  Lay,  4  Jur.  N.  S.  1226 ;  28 
L.  J.  Ch.  45,  V.  C.  Wood ;  Barrack  v. 
McCuUoch,  3  K.  &  J.  110  ;  3  Jur.  N.  S. 
180;  Sim»  v.  Thomas,   12  A.  &  "E,,  per 


Lord  Denman;  Christy  y.  Courtenay, 
13  Beav.  96 ;  Cornish  ▼.  Clark,  14  Eq. 
184,  M.  B. 

(r)  French  v.  F.  sup.;  Hue y. French, 
26  L.  J.  Ch.  317,  V.  C.  Kinderaley. 

(«)  OUiver  v.  Kiny,  8  De  0.  M.  &  Q. 
110;  4  W.  R.  382;  reversmg  1  Jur. 
N.  S.  1066,  V.  C.  Wood. 

(0  JFhite  V.  Witt,  W.  N.  1876—162, 
V.  C.  MalinB. 

(u)  Goldsmith  y.  Bussell,  5  De  G.  M. 
&  G.  647 ;  1  Jur.  N.  S.  985. 
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the  action  (x).     The  trustees  in  bankruptcy  are  "  parties  grieved '^  Suits  for 
within  the  statute  (y).  ^tti^e^f 

It  is  not  necessary  for  a  creditor  to  have  a  lien  or  charge  on  the 
property  the  subject  of  the  settlement,  to  entitle  him  to  a  decree 
to  set  it  aside  (s).  Where  the  settlor  has  subsequently  mortgaged 
all  his  personal  estate,  the  chattels  which  are  the  subject  of  the 
fraudulent  settlement  do  not,  upon  its  being  declared  void,  vest  in 
the  mortgagee  (a).  He- has  only  the  right  of  a  general  creditor, 
and  must  take  independent  proceedings  to  have  execution  of  the 
property  {b). 

The  form  of  the  decree  is  that  the  deed  be  declared  void  against  Form  of 
the  creditors,  and  that  the  defendants  join  in  all  necessary  acts  for     *^'^' 
raising  the  money  for  the  creditors  (c) ;  and  the  decree  must  be  on 
behalf  of  all  the  creditors  [d). 

In  one  case  {e)  Lord  Cranworth  gave  the  trustees  and  infant  Costs  on 
c^^ww  ^1^  ^rt^^  their  costs ;  but  this  case  has  not  been  followed,  "^^"^  ***"«• 
and  the  utmost  that  can  be  done  is  to  meike  the  decree  without 
costs  (/),  and  if  they  appeal  and  fail  they  will  be  fixed  with 
costs  {g). 


{x)  Collins  V.  Burton,  4  De  G.  &  Jo. 
612;  5  Jnr.  N.  S.  1113;  reyersmg  t&. 
952  ;  OoUUmith  v.  Bttssellf  sup. 

(y)  JButeher  y.  Harrison,  4  B.  &  Ad. 
129  ;  Doe  v.  BaU,  11  M.  &  W.  631. 

{e)  lUese  Itiver  Silver  Mining  Co.  v. 
Atwell,  7  Eq.  347,  M.  B. ;  QolUemith  v. 
Russell,  sup.  But  see  Lister  v.  Turner, 
6  Ha.  281 ;  CoUins  v.  Burton,  sup, 

(a)  Barton  v.  Vanheyihusen,  sup. 


{b)  Reese  River  Silver  Mining  Co.  ▼. 
Atwell,  sup. ;  Lister  y.  Turner,  sup. 

{e)  Bott  V.  Smith,  21  Beay.  611; 
affirmed,  L.  J.  p.  617.  Boe  DarvillY. 
Terry,  6  H.  &  N.  807 ;  80  L.  J.  Exc. 
264. 

((f)  Strong  y.  S.  18  Beay.  408 ;  Reese 
River,  ^e.  Co.  y.  Attoell,  sup. 

{e)  Goldsmith  y.  Russell,  sup. 

(/)  Rlsey  y.  Cox,  26  Beay.  96. 

(si)  Exp.  Russell,  19  Gh.  D.  688,  0.  A. 
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(1.)  Statute  27  Eliz.  c.  4. 

By  27  Eliz.  o.  4,  s.  2  (a),  every  oonveyanoe,  grant,  charge,  lease, 
estate,  inoumbranoe,  and  limitation  of  use  of,  in  or  out  of,  any  lands, 
tenements,  or  other  hereditaments,  hetd  or  made  for  the  intent  and 
of  purpose  to  de£raud  and  deoeive  such  person  or  persons,  bodies 
politic  or  corporate,  as  shall  afterwards  purchase  in  fee  simple,  fee 
tail  for  life,  lives,  or  years,  the  same  lands,  tenements,  and  here- 
ditaments, or  any  part  thereof,  or  any  rent,  profit  or  commodity, 
in  or  out  of  the  same  or  any  part  thereof,  are  declared  void,  as 
against  purchasers  for  money  or  good  consideration,  and  persons 
claiming  under  them. 

Saving,  however  (by  s.  4),  all  estates  in  and  assurances  of  lands 
made  for  good  consideration  and  bond  fide. 

By  s.  5,  every  conveyance  or  assurance  of  lands,  with  a  clause  of 
revocation,  is  declared  to  be  void  as  against  a  subsequent  assurance 
of  the  same  hereditaments  or  any  part  thereof  metde  without 
exercise  of  the  power  of  revocation,  for  money  or  other  good 
consideration.  Provided  that  no  lawful  mortgage,  made  bond  fide 
without  fraud  upon  good  consideration,  shall  be  impeached  by  force 
of  the  Act  {b). 


(a)  Made  perpetnal  "by  39  Eliz.  o.  18,  b.  31. 


(h)  S.  6. 


Sbof.  2. 


PBOPERTT  mOLUDED  IN  THE  STATUTE. 
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(2.)  Property  included  in  the  statute. 

Copyholds  are  induded  in  the  statute  {c) ;  but  not  personal 
estate  {d). 

The  property  need  not  be  partioularly  described  in  the  voluntary 
deed ;  a  description  of  ^^  all  real  estate/'  suffices  (a). 


(3.)   What  deeds  are  voluntary  and  fraudulent. 

Not  merely  conveyances  executed  with  express  intent  to  de«  Mera 
fraud  (/) ;  but  voluntary  conveyances  are  fraudulent.  A  convey-  JetSSSSte. 
ance  for  good  and  meritorious  but  not  valuable  eonsiderationy 
and  although  free  from  actual  fraud  (^),  is  voluntary,  and,  because 
voluntary,  fraudulent  and  capable  of  being  set  aside  in  favour  of 
a  subsequent  mortgagee  or  other  purchaser  for  value,  even  with 
notice  of  the  voluntary  settlement  (A). 

The  settlement,  however,  is  not  voluntary  if  there  is  anything  Any  oon- 
in  the  shape  of  consideration  which  can  be  called  value  (t) ;  as  i^iudo.^ 
where,  in  a  post-nuptial  settlement  of  the  wife's  land,  the  husband 
and  wife  alter  iiieir  relative  estates,  giving  up  part  of  their  rights 
respectively  (A;) ;  or  the  wife  joins  to  destroy  an  ante-nuptial  settle- 
ment (/) ;  or  the  husband  gives  up  his  interest  in  the  wife's 
estate  (m) ;  but  not  his  possible  estate  by  the  curtesy  where  {here 
are  no  children  (n).  So  on  a  settlement  of  leaseholds,  the  liability 
of  the  trustee  to  the  covenants  of  the  lease  is  a  sufficient  con- 
sideration to  prevent  its  being  fraudulent  against  a  subsequent 
mortgagee  (o). 


{e)  Do$  T.  BoUrieO,  6  B.  &  Ad.  131 ; 
Currie  ▼.  ITind,  1  M.  &  Cr.  17 ;  Do$  v. 
Solfe,  8  A.  &  E.  650. 

(d)  Bin  T.  Curgton,  2  My.  &  K.  608, 
612;  Wataon  v.  FarkeTf  10  Jup.  N.  S. 
677,  L.  G. ; /mm  ▼.  ChMft^A^,  1 S.  &  S.  315. 

(«)  Barton  y.  Vanheythuten,  11  Ha. 
126  ;  18  Jnr.  344. 

(/)  BurrePt  Cote,  6  Eep.  72 ;  Oooeh^$ 
Ca$e,  6  ib,  60;  Standen  y.  Bulloek, 
Moore,  605,  615 ;  Bridgm.  28. 

{ff)  Buckle  y.  MiteheU,  18  Yes.  100. 

(A)  Doe  y.  Jfannin^f  0  East,  59; 
Chapman  y.  Smery,  Gowp.  278;  Good" 
right  y.  ifoMf,  2  W.  Bl.  1019. 

(t)  Be  lottery  6  Gh.  D.  89,  M.  B. ; 
Btwiaon  y.  Neguty  16  Beay.  694;  17 
Jnr.  446 ;  a£Biiiied  t^.  667 ;  22  L.  J. 
Gh.  656,  L.JJ. ;  Tuudale  y.  BraithwaiU, 


4  Gh.  D.  86 ;  affizmfid  6  ib.  630 ;  in 
which  cases  Goodright  y.  Mote$y  tup.  and 
Currie  y.  Nind^  tup,  were  commented  on ; 
and  Butterjleld  y.  Reath,  16  Beay.  408  ; 
22  L.  J.  Gh.  270,  was  disappioyed  of. 

(k)  Be  JPotter,  tup,;  Atkinton  y.  Smithy 
3  De  G.  &  J.  186 ;  4  Jnr.  N.  S.  1160 ; 
reyersing  t^.  962,  Y.  G.  Ejnderoley. 

(/)  Scott  y.  BeU,  2  Ley.  70. 

{m)  Sewiton  y.  Ifegut,  tup. 

(n)  Shurmur  y.  Sedgwick,  24  Gh.  D. 
697,  Y.  G.  Bacon. 

(o)  H-ice  y.  Jenkint,  46  L.  J.  Gh.  214 ; 
6  Gh.  D.  619,  G.  A. ;  reyersing  4  ib. 
483,  Y.  G.  HaU;  fforrockt  y.  Bigby,  9 
ib.  180-4 ;  Bxp.  DobU,  26  W.  E.  407, 
G.  J.  Baoon ;  see  Be  Bidler,  22  Gh.  D. 
74,  G.  A. ;  Shurmur  y.  Sedgwick^  tup. 
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FRAUDULENT  SETTLEMENTS. 


Chap.  49. 


Adj  con- 
sideration 
will  do. 


Inpursnanoe 
of  parol 
artioloB. 


Gifts  to 
charities. 

Consideration 
aliunde. 

Onus  of  proof. 


A  family  arrangement,  on  the  supposition  of  the  existence  of  a 
will,  is  not  voluntary  (/?),  nor  a  lease  for  lives  at  a  small  rent  (q) . 

A  purchase  of  land  in  the  joint  names  of  husband  and  wife  is  an 
advancement,  and  not  fraudulent  within  the  statute  (r) ;  nor  is  a 
post-nuptial  settlement  for  valuable  consideration  for  etdvancement 
of  the  issue ;  and  the  value  paid  is  not  to  be  too  strictly  examined, 
there  being  room  for  bounty  («). 

An  agreement  to  pay  oS  mortgages  and  take  a  larger  house  for 
the  grantor  to  live  in  is  sufficient  consideration  (^) ;  so  is  a  loan 
from  a  relative  {u) ;  but  a  vague  covenant  to  build,  which  would  be 
of  no  advantage  to  the  grantor,  was  held  to  be  insufficient  {x), 

A  post-nuptial  settlement  in  pursuance  of  parol  articles  is  volun- 
tary (y) ;  and  a  post-nuptial  settlement  was  held  voluntary,  although 
there  was  a  letter  before  the  marriage  by  the  infant  settlor  pro- 
mising a  settlement  of  the  property,  there  being  no  reference  to  the 
previous  agreement,  and  the  property  being  settled  in  a  different 
way  («). 

A  voluntary  recovery  with  a  voluntary  deed  leading  the  uses  is 
within  the  statute  {a), 

A  voluntary  deed  by  husband  and  wife  of  a  trust  term  of  the 
wife,  is  not  fraudulent  against  the  purchaser  from  the  wife  sur- 
viving (6).     The  deed  had  divested  all  the  rights  of  the  wife  (b). 

The  joinder  of  a  necessary  party  in  a  conveyance  is  not  always  a 
sufficient  consideration  {c). 

It  seems  that  voluntary  gifts  to  charities  are  not  within  the 

statute  ((/). 

Although  the  deed  be  apparently  voluntary,  the  consideration 
may  be  proved  aliunde  (e)  ;  and  the  onus  of  proving  some  valuable 
consideration  falls  on  the  person  sustaining  the  deed  (/). 


{p)  Heap  v.  Ibnge,  9  Ha.  90.  And 
see  Ferue  v.  P.  7  CI.  &  F.  279.  See 
BayspooU  y.  Collina,  6  Ch.  228. 

{q)  Owen  V.  0.  3  H.  &  0.  88. 

(r)  Jh-ew  V.  Martin,  2  H.  &  M.  130 ; 
10  Jut.  N.  S.  366.  And  see  Ford  v. 
Stuart,  16  Beav.  493—9. 

(»)  J<me»  V.  Marsh,  Ca.  t.  Talb.  64. 

{t)  Toumend  v.  Taker,  1  Ch.  446. 

(«)  Baytpoole  y.  Collins,  sup, 

{x)  Bosher  ▼.  Williams,  20  Eq.  210, 
y.  C.  Malins. 

{y)  Spurgeon  y.  Collier,  1  Ed.  66. 


(z)  TroweU  ▼.  Shenton,  8  Ch.  D.  318, 
C.A. 

(a)  Tarleton  y.  Ziddell,  16  Jnr.  1170, 
Q.  B. ;  17  Q.  B.  390;  Doe  Y.Bolfe,  8 
A.  &  E.  650. 

{b)  Richards  y.  Leu)is,  16  Jnr.  612, 
C.  P.  See  Shurmur  y.  Sedywiek,  24 
Ch.  D.  697,  V.  C.  Baoon. 

(e)  Doe  y.  Bolfe,  sup, 

(d)  Corp.  of  Newcastle  y.  Att.'Oen, 
12  01.  &  F.  402. 

(e)  Fott  y.  Todhunter,  2  Coll.  76; 
Gale  y.  TTtlliamson,  8  M.  &  W.  406. 

if)  ZelsoHY,  K.IOBa,  386;  17  Jnr.  129. 


Sect.  3.        WHAT  DEEDS  ARE  VOLUNTARY  AND  FRAUDULENT. 
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But  where  the  volunteer  has,  before  the  subsequent  purchase,  Persons 
conveyed  the  settled  property  for  marriage  or  other  valid  con-  throug^the 
sideration,  the  settlement  cannot  be  set  aside  {g).  volmiteer. 

A  deed  for  valuable  consideration  may  yet  be  fraudulent.  Thus  Erandulent 
a  secret  mortgage  to  secure  a  valid  debt,  retained  by  the  mortgagor  ^^'^^y*^*^- 
for  his  own  purposes,  is  fraudulent  within  the  statute  against  a  ho)i& 
fide  mortgagee  (A).  So  also  a  mortgage  to  a  relative,  the  title 
deeds  being  left  with  the  mortgagor  to  enable  him  to  raise  money 
on  them,  is  volimtary  and  fraudulent  {%) ;  and  the  assignee  for  value 
from  the  volunteer,  if  he  allows  the  deeds  to  remain  with  the 
original  mortgagor,  is  also  postponed  (t) ;  and  the  settlement  is 
fraudulent  if  it  reserves  to  the  settlor  an  unlimited  power  to  mort- 
gage (/) ;  but  a  power  to  charge  with  a  particular  sum  is  not  so  {m) ; 
and  it  is  fraudulent  if  it  reserve  a  power  to  make  leases  for  any 
term  with  or  without  rent  {n) ;  but  a  power  to  be  exercised  with 
the  consent  of  a  third  person  is  not  (o). 

(4.)  Limitations  to  collaterals. 

A  marriage  settlement,  by  which  interests  in  lands  are  limited 
to  collaterals,  is  voluntary  and  fraudulent  so  far  as  they  are  con- 
cerned {p)y  unless  there  is  some  other  consideration  (q) ;  but  a 
settlement  by  a  woman  on  her  marriage  in  favour  of  her  illegiti- 
mate children  (r),  or  of  the  children  of  a,  former  marriage  («),  is  not. 


{ff)  Frodgers  ▼.  Langham,  1  Sid.  133 ; 
Owrg$  V.  Millbanke,  9  Ves.  190  ;  Parr  v. 
£liason,  1  East,  95;  Payne  ▼.  Mortimer^  1 
Gi£P.  118;  6  Jut.  N.  S.  307;  28  L.  J. 
Ch.  716 ;  a£Brmed,  4  De  G.  &  J.  447  ;  6 
Jnr.  N.  S.  740 ;  The  Eaet  India  Co,  t. 
Clavel,  Preo.  in  Ch.  377,  is  not  law. 
And  see  Smarile  y.  Williama,  3  Lev.  387 ; 
Newport^a  Caae,  Skinn.  423;  Kirk  ▼. 
Clarkf  Pteo.  in  Ch.  276 ;  Sroum  v.  Carter, 
6  Ves.  862 ;  Meggison  ▼.  Foeter,  2  Y.  & 
C.  C.  0.  336. 

(A)  CraekneU  y.  Janwn,  11  Ch.  D.  1, 
C.  A. 

(i)  LloydY.Attwood,  3  De  G.  &  J.  614; 
6  Jnr.  N.  S.  1322;  Ferry-Herrick  v. 
AUuH>od,  25  Beay.  205;  3  Jnr.  N.  S. 
995  ;  2  De  G.  &  J.  21 ;  4  Jur.  N.  S.  101. 

(/)    Tarback  y.  Marburg,  2  Vem.  510. 

(m)  Jenkins  y.  Kegmity  1  Ley.  150. 

(n)  Lavender  Y,Flak$Umey  2  ib,  146. 

(0)  Butler  y.  WaUrhome,  2  Show.  46. 


{p)  Heap  y.  Tonge,  9  Ha.  104  ;  Sutton 
y.  Cfhetwgndy  3  Mer.  249.  See  Sag.  on 
the  Law  of  Firoperty,  153;  Mauey  y. 
Traversy  10  Lr.  0.  L.  459,  0.  P. ;  Re 
CuUin,  14  Lr.  Ch.  506;  Smith  y.  Cherrilly 
4  Eq.  890,  V.  C.  Malins;  Jenkins  y. 
Kemishsy  Hard.  395  ;  White  y.  Stringer, 
2  Ley.  105 ;  Osgood  y.  Strode,  2  P.  Wms. 
245  ;  Ball  y.  Bamfordy  Prec.  in.  Ch.  1 13 ; 
Beeves  y.  B.  9  Mod.  132;  Hart  y.  Middle- 
hursty  8  Atk.  371. 

{g)  Ford  y.  Stuart,  sup, 

(r)  Diekenson  y.  Wright,  6  H.  &  N. 
401 ;  7  Jnr.  N.  S.  1032,  Eio.  C. ;  30  L. 
J.  Exo.  113.  See  3  Jar.  N.  S.  pt.  II. 
p.  485  ;  bat  see  Clarke  y.  Wright,  6  H. 
&  N.  849,  Exo.  Ch. 

(«)  Newstead  y.  Searles,  1  Atk.  265; 
West,  Ch.  287 ;  Ithell  v.  Beane,  1  Ves. 
S.  215  ;  Chapman  y.  Emery,  Cowp.  280  ; 
4  Cm.  Dig.  443,  ed.  4.  Bat  see  Sag. 
V.  &  P.  717,  ed. 
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FRAUDULENT  SETTLEMENTS. 


GaiP.  49. 


Trusts  in  fayour  of  the  ohildren  of  2k  future  marriage  are  yolun- 
tary  {t)^  uiiless  suoh  trosts  are  interposed  between  the  limitations 
to  the  sons  and  the  limitations  to  the  daughters  of  the  first 
marriage  {u). 

So,  limitations  in  a  settlement  of  the  wife's  lands  in  default  of 
ohildren,  in  favour  of  her  brothers  and  sisters  are  yoluntary  {ai),  or 
in  favour  of  her  niece  {y).  What  act  is  sufficient  consideration  to 
support  a  limitation  to  younger  brothers  in  a  marriage  settlement, 
see  (2) ;  but  limitations  to  collaterals  may  be  supported  if  there  be 
any  party  to  the  settlement  who  purchases  on  their  behalf  (a). 

A  voluntary  settlement  with  an  ultimate  limitation  to  collaterals 
is  binding  on  the  settlor,  and  cannot  be  set  aside  (6),  and  an 
ultimate  limitation  to  the  next  of  kin  of  the  settlor,  a  married 
woman,  was,  although  there  was  no  possibility  of  issue,  held 
irrevocable,  so  that  the  hnsband  and  wife  could  not  deal  with  tiie 
corpus  of  the  settled  property  (c). 

A  purchase  for  value  without  notice  from  a  fraudulent  grantee 
is  valid  (d?). 

(5.)   Who  are  purchasers  unthin  the  statute. 

Persons  claiming  under  ante-nuptial  settlements  are  purcha8ers(^); 
so  if  under  post-nuptial  settlements  made  in  consideration  of  ante- 
nuptial articles,  or  of  an  additional  portion  (/). 

An  equitable  purchaser  is  within  the  statute  (^),  and  a  mort- 
gagee is  a  purchaser  pro  tanto  within  it  (A),  as  also  an  equitable 
mortgagee  (t),  and  a  mortgagee  by  deposit  of  title  deeds  (k\ 
although  the  contrary  was  held  at  law  (/) :  also  the  purchaser  under 
a  settlement  made  in  consideration  of  an  intended  marriage  (m)  ; 


(0  JFolkuion  y.  Tribe,  9  Eq.  44,  M.  B. 

(11)  Clayton  V.  Barl  of  Wilton,  3  Mad. 
802  n. ;  6  M.  &  S.  67  n. ;  Be  CuOin,  14 
Ir.  Ch.  606. 

(x)  CottereU  v.  Homer,  18  Sim.  606. 

(y)  Smith  V.  CKonriU,  4  Eq.  890,  V.  C. 
Malins. 

(s)  Boe  T.  Mitton^  2  Wils.  356.  See 
Johmon  Y.  Legard,  2  Mad.  283 ;  T.  &  B. 
296 ;  Stackpoole  v.  8,  4  Dr.  &  W.  326. 

(a)  SeapY.  Tonge,  9  Ha.  90;  Fulvertoft 
V.  P.  18  Vee.  92. 

(b)  Anderson  ▼.  Dauaon,  16  Ves.  632 ; 
Eanson  v.  Miller,  14  Sim.  22 ;  8  Jur. 
209 ;  Bill  ▼.  Cureton,  2  My.  &  K.  603. 

(e)  Paul  ▼.  P.  20  Ch.  D.  742,  C.  A. ; 


overraling  V.  0.  Malina,  16  t^.  680. 

(rf)  DoeY.  Martyr,  IB.  &P.N.  B.  832. 

(e)  Kirk  v.  Clark,  Preo.  in  Ch.  276. 

(/)  Brown  ▼.  Jonea,  1  Atk.  190. 

(^)  Barton  y.  Vanheythusen,  11  Hs. 
126  ;  18  Jar.  844. 

{h)  Chapman  y.  Smery,  Cowp.  278; 
JThite  y.  Huseey,  Free,  in  Ch.  13 ;  Lister 
y.  Turner,  6  Ha.  281 ;  Lloyd  y.  Atttcood, 
3  De  a.  &  J.  614. 

(i)  Zloyd  y.  Atttcood,  sup. 

{k)  Lister  y.  Turner,  sup.;  Ede  y. 
KnowUs,  2  T.  &  C.  C.  C.  172. 

{I)  Kerrison  v.  Dorrien,  9  Bing.  76 ; 
Solford  y.  JJ.  1  Ch.  C.  217. 

(m)  Douglas  y.  TTard,  I  Ch.  Ca.  79. 
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80  a  person  who  releases  a  contested  right  in  consideration  of  the 
convey ance  to  him  (n),  also  lessees  at  rack  rent  (o) ;  but  a  lessee 
without  fine  or  rent  is  not  (p). 

The  subsequent  purchaser  or  mortgagee  can  recover  in  an  action  Ejecfanent  by 
for  land  (as  he  could  formerly  by  ejectment)  against  the  volun- 
teers {q)i  and  he  may  bring  an  action  to  complete  his  purchase  or  Suit  to  set 
mortgage  and  set  aside  the  volimtary  deed.     The  volunteer  is  a  lent  settle- 
proper  party  to  a  suit  by  the  purchaser  or  mortgagee  to  set  the  ^^^* 
voluntary  deed  aside  (r),  but  the  volunteer  has  no  equity  to  the 
purchase-money  («).     And  even  if  the  sale  is  effected  under  a 
power  contained  in  the  voluntary  settlement,  the  purchaser  can 
safely  pay  the  vendor  the  purchase-money,  although,  by  the  settle- 
ment, they  ought  to  be  held  upon  the  trusts  of  the  settlement  {t). 

The  purchaser  or  mortgagee  cannot  require  the  voluntary  settle- 
ment to  be  delivered  up  to  be  cancelled  {u). 

The  settlor  is  himself  bound  by  the  settlement,  and  cannot  bring 
an  action  to  compel  the  purchaser  to  complete  the  contract  {x)y 
unless  the  defendant  is  a  willing  purchaser  (^).  Nor  can  the  pur^ 
chaser  or  mortgagee  obtain  relief  in  a  suit  instituted  to  set  aside 
the  settlement  by  himself  and  the  settlor  as  co-plaintiffs  (2). 

The  volunteer  may  however  shew,  by  evidence  of  the  inadequacy 
of  the  consideration,  that  the  purchase  was  colourable  {q).  And  the 
declarations  of  the  mortgagor  are  not  admissible  after  his  death,  to 
prove  payment  of  the  mortgage  money  against  the  parties  claiming 
under  the  settlement  (a). 

K.  judgment  creditor  is  not  a  purchaser  within  the  statute  (i),  Jad^ent 
for  he  cannot  be  said  to  be  one  who  gives  money  or  other  valuable 
consideratibn  in  order  to  have  the  land  (c). 

The  husband  of  a  volunteer  cannot  on  his  marriage  be  treated  as 


creditor. 


(fi)  ma  y.  BuUp  ofExeUr,  2  Taunt. 
69. 

(0)  Oaodright  v.  Mo8C$,  2  W.  Bl.  1021. 

{p)  Upton  y.  Baasett,  Oro.  Eliz.  444. 

Ig)  Doe  y.  Jamei,  16  East,  212. 

(r)   Toumend  y.  Toker^  1  Gh.  446. 

(«)  lb, ;  Baking  y.  Whimper,  26  Beay. 
668. 

(4  Ewlyn  y.  Templar,  2  Bro.  0.  G. 
148. 

(ti)  De  Hoghien  y.  Money,  85  Beay.  98 ; 
1  Eq.  154  ;  affizmed,  2  Gh.  164. 

(ar)  Clarke  y.  WiUoit,  7  Exc.  813; 
Smith   y.   Garland,  2  Mer.   123.     See 


Ayerat  y.  Jenkins,  16  Eq.  275,  Lord 
Selbome. 

(y)  Peter  y.  meoUs,  11  Eq.  391,  V.  G. 
Stuart. 

(c)  Bill  y.  Oureton,  eup, 

(a)  Doe  y.  Webher,  1  A.  &  E.  733. 

{b)  Beavany.  lord  Oxford,  ejyeGt.M. 
&  G.  607 ;  2  Jur.  N.  S.  121 ;  Dolphin 
y.  Aylward,  4  L.  B.  H.  L.  486  ;  oyer- 
mling  Garth  y.  JEreJUld,  Bridg.  22; 
Girling  y.  Lowther,  2  Rep.  in  Gh.  136. 
See  Barton  y.  Vanheythuaen,  11  Ha. 
131;  18  Jur.  346. 

(e)  6  Be  G.  M.  &  G.  617,  per  L.  G. 
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a  purcliaser  under  the  statute  (d)  :  nor  is  a  person  olalming 
under  a  post-nuptial  settlement,  unless  metde  in  pursuance  of  ar- 
ticles which  were  entered  into  before  the  marriage  {e)  and  are 
binding  (/). 

(6.)  Purchaser  from  heir  or  devisee  not  within  statute. 

The  heir-at-law  or  devisee  of  the  settlor  cannot  avoid  the  deed 
by  a  mortgage  or  conveyance  for  value  {g). 

(7.)  Generally/. 

Where  a  fraudulent  conveyance  is  made  to  a  man  who  makes  a 
mortgage  hon&fide^  and  the  conveyance  is  set  aside  by  the  creditors 
of  the  grantor,  the  title  of  the  mortgagee  is  paramount  to  that  of 
the  creditors  (A). 

A  voluntary  grantee  has,  against  all  other  persons  except  a  pur- 
chaser for  value,  a  complete  estate,  and  can  set  aside  a  previous 
voidable  conveyance  (t). 

The  existence  of  a  voluntary  settlement  on  the  title  is  not  a  valid 
objection  (A). 


(d)  CoUina  v.  Burton,  6  Jur.  N.  S.  962, 
y.  C.  Stuart ;  reversed  on  other  points, 
ib.  1113;  4  Be  a.  &  J.  612;  Doe  v. 
lexoU,  11  0.  B.  1035  ;  15  Jar.  612;  20 
L.  J.  0.  P.  177. 

{e)  Martin  y.  Seamore,  I  Ch.  Ga.  170. 

(/)  Jhe  ▼.  S0we,  4  Bing.  N.  0.  737. 
See  TroweU  v.  Shenton,  8  Oh.  D.  318. 

(^)  Fark^  ▼.  Carter,  4  Ha.  409 ;  Doe 
y.  Lewie,  sup, ;  Doe  y.  £t48ham,  16  Jar. 


359,  Q.  B. ;  Zetois  y.  Itees,  3  K.  &  J. 
132;  3  Jar.  N.  S.  12;  explaining  BurreVe 
Case,  6  Bep.  72,  and  observing  on  Jones 
y.  JFhitaker,  I  Long.  &  Town.  141. 

(h)  Major  y.  Ward,  5  Ha.  698. 

(0  Dickinson  y.  BurreU,  36  Beav.  267 ; 
1  Eq.  337. 

(k)  Butierjield  v.  Heath,  15  Beav.  408  ; 
22  L.  J.  Ch.  270 ;  Clarke  y.  WiUott, 
7  Ex.  313. 
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FRAUDULENT  AND   VOID   MORTGAGES    UNDER   THE   BANKRUPT   LAWS 
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(1.)  Mortgages  by  voluntary  preference  gefierally. 

There  are  many  cases^  particularly  of  voluntary  preference,  Voluntary 
which,  although  not  falling  within  the  letter,  have  been  held  void  within  apirit 
as  a  fraud  upon  or  an  evasion  of  the  bankruptcy  laws  {a).    The  fa^^^*^^* 
Court  of  Bankruptcy,  it  is  said,  has  gone  behind  the  code  of  laws 
established  by  parliament  in  adopting  principles  previously  esta- 
blished (J).    Thus  a  voluntary  preference  on  the  eve  of  bankruptcy, 
although  not  void  as  an  act  of  bankruptcy  to  which  the  trustees' 
title  could  relate  as  the  adjudication  was  on  the  bankrupt's  own 
petition,  is  void  as  against  the  spirit  of  the  bankrupt  laws  {c).     So 
a  payment  or  security  to  any  particular  class  of  creditors,  as  the 
Stock  Exchange  creditors  of  a  member  thereof,  is  fraudulent  (d) ; 
and  a  sale  to  an  execution  creditor  to  avoid  a  sale  by  the  sheriff  (e) ; 
and  it  has  been  contended  that  the  fraudulent  preference,  although 

(0)  JRuat  y.  Cooper,  Gowp.  629 ;  Alder^  And  see  £xp,  Bailey,  3  De  Or.  M.  &  a. 

eon  y.   Temple,  4  Burr.  2234;    1  Sm.  546;  Jonee  y.  Harher,  6  L.  B.  Q.  B. 

L.  0.  33,  ed.  8 ;   Exp,  Fearson,  8  Ch.  77 ;   Mereer  y.  Petereon,  2  L.  R.  Exc 

673.  304. 

(b)  JSxp.  Fottmger,  8  Ch.  B.  624,  L.  J.  (d)  Exp,  Saffery,  4  Ch.  D.  666,  0.  A. ; 

James.  affirmed  Tomkine  y.  Saffery,  3  App.  C. 

(e)  Marke  y.  Feldman,  5  L.  B.  Q.  B.  213,  on  different  grounds. 
275,    Exo.  Ch. ;    reyersing   4  %b,  481.  {f)  Exp.  Peareon,  »up. 
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tls  cpedftm  gencsallr,  if  made 
i:rT:;£scz:iz>ait,  or  if  made  at  anj 
•1  tbr  iiLt.?ct£:c  cf  nlr-g  tie  beTie£t  of  the  Act,  or  if  made 
after  ti*  h^jTiscTLn-rrt  Lid  legrin,  was  T::d  against  the  aisignees 
iii:d€r  7  G«).  IT.  c  57,  s.  3i  and  1  4  2  YIv^.  e,  110,  s.  59  T,  and 
the  Acts  aeciaed  to  &7t!j  ec^iaTTy  to  sich  an  assgnmt-nt  of  part  of 
Lis  e5€cc« ;  an!  a  vaznnt  of  altc-mg'  f  t  the  express  purpose  of 
entering  up 


•GiTen<^, 


judgment  and  in  ontemplation  of  in- 
gTT  *ithin  these  aecdons  ^i-  ;  tut  7  Geo.  IV. 
c  57  has  ex^'ired,  and  14  2  Yid.  c  110,  8.  59  has  beoi  repealed, 
and  fcanGTiIeikt  or  TolTmtaiy  pi^ferences  are  now  regolaied  by 
B-  A.  1SS3,  a.  4S ;  i,/.  p.  6«>2,  which  creates  little  diSerenoe. 

The  following  decdaons  were  made  under  theold  ActSybnt  are 
Etill  naefol  as  a  guide  in  construing  the  daose  against  acts  of 
preference  which  are  declared  Toid  by  the  preaent  Act  An 
assignnient  or  payment  by  an  insolTent  was  not  Tduntaiy,  if 
made  for  a  bond  fide  eonsidention  \l\ ;  or  under  preflsuie  on  the 
part  of  the  creditor  {uts ;  or  even  without  preHWire  cor  threat,  if 
there  were  a  bond  fi*lt  demand  on  the  part  of  the  creditor  (n)  ; 
if,  m  fact,  anything  were  done  by  the  creditor  to  interfere  with 
or  control  the  debtor's  will  (o) ;  and  the  circumstance  of  the 
grantor  being  the  grantee's  solicitor  made  no  difference  in  this 
respect  (/>).    Though  the  debtor  may  have  desired  to  faTOur  the 


(/)  Inf.  p.  602. 

is)  1  Sm.  L.  C.  33,  ed.  8.  See  Exp. 
JfortoH,  16  Eq.  404,  C.  J.  Baoon,  as  op- 
poted  to  Exp.  Feanom^  8  C3i.  673. 

(A)  AlUn  y.  Botmett,  6  Ch.  676 ;  Alton 
T.  Sarrisan,  4  L.  B.  Ch.  622 ;  inf.  p. 
M6(Ar). 

(t)  Bkmt  T.  Towtey,  7  A.  &  E.  869 ; 
Eeeke  ▼.  Smith,  2  M.  &  W.  191 ;  Thomp- 
son  ▼.  Jackson,  4  Sooti,  N.  B.  234  ;  3 
ICan.  k  G.  621 ;  OTemding  in  part 
Davist  T.  Acoeki,  2  C.  M.  ft  B.  461. 

(Ar)  Sharpe  v.  ThonuUy  6  Bing^.  416; 
Thorpe  v.  Eyre,  1  A.  &  E.  926. 


^0  AwmU  T.  Betm,  8  Bing.  87. 

(m)  IWrwst  T.  Aeoekty  tup. ;  Ekifht  t. 
Forfumn,  6 IC.  ft  W.  889. 

(m)  Moff  Y.Bmkor,  4  i».  348  ;  Etynttrd 
T.  Bob'moon,  9  Bmgr.  717;  Beldur  t. 
FrUtU,  10  a.  408 ;  Tmn  Ctuteel  r.  Booker, 
2  Ezo.  691 ;  Oyy  t.  SAnUr,  10  L.  R. 
C.  P.  165. 

(o)  Vachor  r.  Cocke,  1  B.  ft  Ad.  152 ; 
Strachan  y.  Barton,  11  Exe.  650 ;  John* 
eon  T.  Feeemeyer,  3  I>e  O.  ft  Jo.  13 ; 
alBimiiig  25  Bear.  88;  London  and 
County  Bank,  16  Eq.  391,  G.  J.  Baoon. 

( p)  Johneon  ▼.  Feeemeyer,  eup. 
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creditor,  yet  if  there  was  a  bond  fide  application,  and  the  act  in  any 
degree  proceeded  from  such  application,  it  was  not  entirely  volim- 
tary,  and  therefore  not  fraudulent  {q).  There  must  not  have  been 
any  collusion :  as  if  the  creditor  acted  on  a  hint  from  his  debtor  as 
to  his  circumstances  (r).  SectiSy  if  the  creditor  derived  his  infor- 
mation from  a  third  person  (s). 

The  security  was  protected,  though  the  debt  was  not  actually 
payable  {t) ;  but  the  demand  must  have  been  made  by  some  one 
entitled  to  make  it  (t/),  as  by  a  guarantor  {x)^  and  the  transaction 
must  have  been  in  the  usual  course  of  business  {y) ;  but  knowledge 
by  the  creditor  of  the  insolvent  state  of  the  debtor's  affairs  was  held 
to  be  immaterial  where  the  question  was  merely  as  to  the  voluntary 
character  of  the  act  (s).  Where  the  security  contained  provisions 
for  the  benefit  of  third  persons,  the  demand  did  not  deprive  those 
provisions  of  their  voluntary  character  {a) ;  nor  had  the  holder  of  a 
collateral  security  the  benefit  of  the  demand  {b).  So  a  transfer  of 
a  part  of  a  trader's  goods  in  satisfaction  of  a  pre-existing  debt,  if 
made  voluntarily  and  in  contemplation  of  bankruptcy,  was  held 
void  as  against  the  assignees  under  a  subsequent  adjudication  (c). 

The  question  of  fraudulent  preference  depends  upon  the  inten-  The  qaestion 
tion  of  the  bankrupt ;  if  such  intention  is  to  defeat  the  distribution  i^^^on?^ 
of  the  property  under  the  bankruptcy  laws,  the  circumstance  of 
there  being  a  demand  by  the  particular  creditor  will  go  for  nothing ; 
but  if  the  moving  cause  was  the  solicitation  of  the  creditor,  and 
not  the  desire  of  the  bankrupt  himself  to  defeat  the  general  dis- 
tribution, that  is  no  fraudulent  preference  (d). 

Considerable  difference  of  opinion  prevailed  as  to  the  meaning  « in  oontem- 
of  the  words  "  in  contemplation  of  bankruptcy : "  see  the  cases  S|^^^ »» 
collected  (e) ;  but  if  the  circumstances  of  the  debtor  were  such  that  ^  ®^^  '^^*®- 


{q)  Broum  ▼.  KemptoHf  19  L.  J.  0.  P. 
169 ;  JSdwardi  v.  Olyny  2  E.  &  E.  29 ;  5 
Jur.  N.  S.  1397 ;  Bills  ▼.  Smith,  34  L. 
J.  Q.  B.  68;  6  B.  &  S.  314;  UJur. 
N.  S.  166. 

(r)  Singleton  y.  Butler,  2  B.  &  P.  283. 

(«)  Belcher  v.  Jones,  2  H.  &  W.  268 ; 
see  inf,  601. 

(0  Thompson  v.  Freeman,  1  T.  R.  166 ; 
Sartshom  ▼.  Sladden,  2  B.  &  P.  684 ; 
Crosbif  y.  Crouch,  11  East,  266;  Straehan 
▼.  Barton,  sup,;  but  Bee  Exp,  Palmer, 
W.  N.  1882—130,  Bacon,  C.  J. 


(tf)  Beleher  v.  I^tie,  sup. 

(x)  Edwards  y.  Olyn,  sup. 

(y)  Alderson  y.  Temple,  4  Burr.  2234  ; 
Ahell  y.  Daniel,  M.  &  M.  370. 

(«)  Davison  y.  Robinson,  3  Jur.  N.  S. 
791,  V.  0.  Wood. 

(a)  Morgan  y.  Horseman,  3  Taunt.  241. 

\b)  MarshaU  y.  Lamb,  6  Q.  B.  116  ;  7 
Jur.  860. 

(<?)  Bevan  y.  Nunn,  9  Bing.  107. 

(rf)  Per  Parke,  B.  in  Van  Casteel  v. 
Booker,  18  L.  J.  Exc.  9,  14,  20. 

[t)  Robs.  Bkty.  139,  ed.  8;  144,  ed.  4. 


Q  Q  2 
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bankruptoy  or  iiiBolyeiioy  was  ineyitable,  that  would  satisfy  ihe 
expression  "  in  contemplation  of  bankruptoy  "  (/). 

A  parol  agreement  for  valuable  oonsideration  supported  a 
subsequent  equitable  assignment  of  a  debt  due  to  the  insolvent 
made  within  three  months  before  the  imprisonment,  and  enabled 
the  transferee  of  the  debt  to  hold  the  money  received  from  the 
debtor,  to  the  amount  of  the  advance,  as  against  the  insolvent's 
assignees  (^).  And  the  Act  was  held  not  to  apply  to  the  case  of 
an  adverse  judgment  recovered  against  the  insolvent  within  the 
three  months,  though  by  default,  without  clear  proof  of  collusion 
between  the  creditor  and  the  insolvent  (A).  Where  the  debtor 
executed  the  security  when  in  embarrassed  ciroumstances,  and 
under  expectation  of  going  to  prison,  it  was  held  to  be  a  £rauda- 
lent  preference,  although  no  distinct  act  of  bankruptcy  was  con* 
templated  (t ). 


Sale  of  all 
Btook. 


(2.)  Mortgages  of  all  a  nian^s  property, 

A  mortgage  of  all  a  man's  property  to  secure  a  past  debt  is,  in 
the  absence  of  actual  fraud,  valid  apart  from  the  bankruptcy 
laws  {k). 

A  bond  fide  sale  by  a  trader  of  all  his  stock  has  always  been  held 
not  to  be  an  act  of  bankruptoy,  if  the  purchaser  was  ignorant  of 
any  fraudulent  intention  on  the  part  of  the  trader  (/),  although  the 
purchaser  had  knowledge  that  an  execution  is  intended  {m) ;  and 
the  same  will  of  course  apply  to  a  bond  fide  assignment  by  way  of 
mortgage /or  an  actual  advance. 

Under  the  old  bankruptoy  law,  a  general  assignment  by  a  trader 
of  all  his  effects  for  the  benefit  of  all  his  creditors  was  an  act  of 
bankruptcy,  because  he  thereby  disabled  himself  from  continuing 
his  trade  (n). 


(/)  Johnson  V.  Feaemeyer,  3  De  G.  &  J. 
13;  26  Beav.  88;  Qibton  v.  BoutU,  3 
Scott,  229  ;  Qibton  v.  Mmlcett,  4  Man.  & 
G.  169. 

(^)  lUbits  Y.  George,  5  A.  &  E.  107 ; 
Gumell  y.  Gardner,  4  Giff.  626  ;  9  Jar. 
N.  S.  1220. 

(A)  Thorpe  v.  Eyre,  1  A.  &  E.  926. 

(i)  AldredY.  ConatahU,  4  Q.  B.  674. 

(k)  Alton  T.  SarrUony  4  Oh.  622; 
Allen  y.  Bonnett,  6  ib.  581 ;  Jones  y. 
HarbeTy  6  L.  R.  Q.  B.  77 ;  Shrubsole  y. 
Sussams,  16  G.  B.  N.  S.  462.    See  Mabbs 


y.  Feldman,  6  L.  B.  Q.  B.  276. 

(/)  Baxter  y.  Fntchard,  1  A*  &  E. 
456 ;  Eose  y.  Hayeock,  ib.  460,  n.  And 
see  Harwood  y.  Bartlett,  6  Bing.  N.  C. 
61. 

(m)  Wood  y.  Dixie,  7  Q.  B.  892 ;  Sale 
y.  Saloon  Omnibus  Co,,  4  Drew.  492 ;  28 
L.  J.  Ch.  777* 

(ft)  Eobertson  y.  Ziddell,  9  East,  487 ; 
Stewart  y.  Moody,  1  0.  M.  &  R.  777 ; 
Topping  v.  Xeysell,  16  C.  B.  N.  S.  258  ; 
10  Jur.  N.  S.  774 ;  10  t*.  Pt.  2,  407. 
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It  was  generally  considered  that  nnder  the  B.  A.  1861  (since  By  non- 
repealed),  an  assignment  by  a  non-trader  of  all  his  property  in  trust 
for  all  his  creditors  was  an  act  of  bankruptcy,  as  being  a  deed 
fraudulent  within  the  policy  of  the  bankrupt  law  (o) ;  and  under 
the  B.  A.  1883  {p),  such  conveyance  or  assignment  is  an  act  of 
bankruptcy. 

An  assignment  by  a  trader  of  all  his  ejects  to  a  particular  By  a  trader, 
creditor,  as  a  security  for  a  pre-existing  debt,  has  always  been  held 
to  be  a  fraudulent  preference  and  an  act  of  bankruptcy ;  and  the 
knowledge  by  the  creditor  that  the  assignment  comprises  all  the 
debtor's  property  affects  him  with  notice  of  the  act  of  bankruptcy, 
though  the  assignment  do  not  purport  to  convey  all  his  effects  (q). 
And  all  the  cases  on  this  subject  under  repealed  statutes  apply  Caaes  under 
under  this  section  (r).  etatutes 

A  mortgage  of  all  a  debtor's  property,  or  with  a  colourable  ex-  *PP  ^'    .  , 

.  •  .  ...  Substantial 

ception,  whether  to  a  particular  creditor  or  for  distribution  among  or  eolourable 

aU  the  creditors  («),  and  though  without  fraud,  is  an  act  of  bank-  ®^^^  °^' 

ruptcy  {t).     The  exception  of  a  pension  which  would  not  pass  to 

the  assignee,  is  not  substantial  {it) ;  nor  is  the  exception  of  tenant 

right  under  a  lease,  which  is  a  mere  contingent  right  (a?).     In 

estimating  whether  a  bill  of  sale  comprises  the  whole  of  a  debtor's 

property,  the  value  of  his  book  debts  is  to  be  taken  into  account  (y). 

A  mortgage  of  a  moiety  of  all  the  goods  is  not  per  se  void  («).     It 

is  sufficient  if  the  debtor  is  left  in  possession  of  sufficient  materials 

to  carry  on  his  trade  {a).    If  the  mortgage  passes  all  the  stock  in 

trade,  so  that  he  cannot  carry  on  his  business,  it  is  held  void, 

although  he  has  other  property  besides  his  stock  in  trade  (t). 

The  mortgage  of  all  the  property  is  void  whatever  the  motives  Motives  im- 
material. 


(o)  £xp,  Zuekes,  26  L.  T.  N.  S.  113 ; 
20  W.  R.  403 ;  41  L.  J.  Bky.  21 ;  Se 
Wood,  7  Ch.  302 ;  41  L.  J.  Bl^.  21. 

{p)  S.  4  b. 

(q)  Linden  v.  Sharpy  6  Man.  &  G, 
895 ;  7  Scott's  N.  R.  780 ;  Exp.  Bhrnd, 

6  De  G.  M.  &  G.  761 ;  Exp,  Lewis,  31 
L.  J.  Bk.  11,  L.  J. ;  The  Oriental  Bk. 
Co,  ▼.  Cokman,  8  Giff.  11 ;  Graham  v. 
Chapman,  12  C.  B.  85. 

(r)  Be  Wood,  tup. ;  Exp.  Trevor,  I  Ch. 
D.  297,  V.  0.  Bacon. 

(#)  Siebert  v.  Spooner,  1  M.  &  W. 
718  ;  Exp.  Bland,  tup. ;  Smith  y.  Timmt, 

7  Jur.  N.  S.  1015,  a£Brmed  9  ib.  1285 ; 


Woodhcute  y.  Murray,  2  L.  R.  Q.  B. 
638;  affirmed  4  ib.  27;  Exp.  Foxley^ 
3Ch.  615. 

(0  Towiff  V.  Fletcher,  3  H.  &  G.  732 ; 
34  L.  J.  Exo.  154  ;  11  Jur.  N.  S.  449. 

(tf)  Exp.  Hawker,  7  Ch.  214 ;  41  L.  J. 
Bky.  34. 

{x)  Exp.  Daun,  17  Ch.  D.  26,  C.  A. 

(y)  Exp.  Burton,  13  Ch.  D.  102,  C.  A. 

(2)  Tounff  y.  Waud,  8  Exo.  221. 

(a)  Johnson  y.  Fetemeyer,  sup.;  Good' 
rieke  y.  Taylor,  2  De  G.  Jo.  &  Sm.  135 ; 
10  Jur.  N.  S.  414 ;  affirming  2  H.  &M. 
380 ;  Smith  y.  Cannon,  2  E.  &  B.  35 
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or  olBewhers. 

Plresent  or 
f ntore  ad- 
vances. 


Small  £resh 
adyanoe. 


i 


of  the  parties  may  be  (i).  And  the  piinoiple  of  these  oases  applies 
whether  the  mortgagor  be  a  trader  or  a  non-trader  (c),  and  is 
re-enaotedy  with  some  variation  of  language,  in  the  present  law. 

By  s.  4  of  B.  A.  1883,  it  is  declared  to  be  an  act  of  bankraptcj 
if  any  debtor  has  in  England  or  elsewhere  made  a  oonveyance  or 
assignment  of  his  property  to  trustees  for  the  benefit  of  his  creditars 
generally ;  or  if  the  debtor  has,  in  England  or  elsewhere,  made  a 
fraudulent  conveyance,  gift,  delivery,  or  transfer  of  his  property, 
or  of  any  part  thereof ;  or  if ,  in  England  or  elsewhere,  he  makes 
conveyance  or  transfer  of  his  property,  or  any  part  thereof,  or 
creates  any  charge  thereon,  which  would,  under  that  or  any  other 
Act,  be  void  as  a  fraudulent  preference  if  he  were  adjudged  bank- 
rupt.  But  the  act  of  bankruptcy  on  which  the  adjudication  is 
grounded  must  have  occurred  within  three  months  before  the 
presentation  of  the  petition  for  adjudication  (d). 

The  meaning  of  the  word  "  fraudulent "  has  not  been  altered, 
but  the  words  "  with  intent  to  defeat  or  delay  creditors  "  in  former 
Acts  (e),  have  been  left  out  as  superfluous  and  misleading  (/). 

As  to  the  effect  of  acts  of  alien  traders  abroad,  see  (g). 

A  mortgage  of  all  a  trader's  property  to  secure  a  present  advance, 
or  present  and  future  advances,  or  future  advances  bond  fide  made 
to  enable  him  to  carry  on  his  business,  is  not  an  act  of  bankruptcy 
if  the  mortgagor  obtains  at  the  time  the  full  benefit  of  the  advance. 
There  must  be  an  equivalent  (h) ;  but  if  the  security  is  for  a  present 
substantial  etdvance,  it  is  not  necessary  that  the  full  value  of  the 
property  should  be  advanced  (t) ;  a  small  fresh  advance  however 
is  strong  evidence  that  the  principal  object  was  not  to  enable  the 
bankrupt  to  continue  his  trade,  but  to  secure  the  past  debt  (k).  A 
mortgage  of  all  the  property  to  secure  a  past  debt  and  further 
advances,  is  good  (/) ;  also  if  there  is  a  contemporaneous  parol 
agreement  for  further  advances  which  are  made  afterwards,  although 


{b)  Exp,  JBUis,  2  Ch.  D.  797,  C.  A.; 
45  L.  J.  Bky.  169. 

(e)  Ite  Wood,  7  Gh.  302 ;  Exp,Lueke$y  26 
L.T.N.S.  113,L.JJ.;  Exp.  Eawktr,  7 
Ch. 214. 

(d)  B.  A.  1883,  8.  4. 

(e)  B.  A.  1849,  8.  67. 

(/)  R9  Wood,  wp.  And  see  Exp. 
Hawker,  tup. 

(17)  Exp.  CrUpin,  8  Ch.  374  ;  42  L.  J. 
Bky.  66. 

(A)  HutioH  V.  CrutticeUy  1  E.  &  B.  15; 


BUileaUme  ▼.  Cooke,  6  ib.  296;  Harrit 
▼.  Riekett,  4  H.  &  K.  1 ;  notwithstand- 
ing Exp.  Sparrow,  2  De  Q.  M.  ft  G.  907. 

(t)  BiUle$tone  v.  Cook$,  tup.;  AUmy. 
Bonnett,  5  Ch.  677. 

(*)  Exp.  liaher,  7  i*.  644 ;  41  L.  J. 
"Bkj.  62 ;  Exp.  ElUs,  8up.  And  see  Exp. 
Winder,  I  Ch.  D.  290,  C.  J.  Bacon; 
Exp.  Greener,  46  L.  J.  Ch.  76,  C.  A. 

(/)  Exp.  Sheen,  I  Ch.  D.  660,  C.  A. ; 
affirming  Exp.  Winder,  tup. 
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the  deed  oontams  no  covenant  to  make  such  advances  (m).  The 
true  test  is  whether  the  fresh  advance  was  made  by  the  lender  with 
the  intention  of  enabling  the  debtor  to  continue  his  business  (n). 

The  fact  that  future  advances  were  contemplated  will  not  suffice, 
if  there  is  no  agreement  to  that  effect  (o),  but  it  is  sufficient  if  such 
agreement  is  contained  in  the  assignment,  although  the  mortgagee 
does  not  sign  it  (p). 

The  fact  that  further  etdvances  are  afterwards  made,  but  without 
any  undertaking  to  make  them,  is  not  sufficient  (r). 

Where,  upon  an  advance,  an  agreement  is  made  for  a  bill  of  sale  Agreement 
at  a  subsequent  period,  the  bill  of  sale  will  be  treated  as  having  biU  of  sale, 
been  executed  at  the  date  of  the  agreement  («),  unless  the  giving 
of  the  bill  of  sale  is  purposely  postponed  till  the  situation  of  the 
trader  is  hopeless,  or  where  the  bill  of  sale  is  not  to  be  given 
"  until  the  lender  has  lost  confidence  in  the  borrower  "  or  "  until  the 
lender  requires  it "  (t) ;  but  in  such  case,  the  promise  to  give  the 
future  bill  of  sale  to  be  effectual  must  be  absolute  (u) ;  and  the 
onus  probandi  is  upon  the  person  who  sets  up  the  prior  agreement 
to  prove,  not  only  that  the  agreement  did  exist  in  fact,  but  that  it 
was  in  all  respects  a  bond  fide  agreement  (x)^  and  there  must  be  a 
very  clear  explanation  why  the  giving  of  the  bill  of  sale  was 
delayed  (y);  and  the  device  of  renewing  the  bill  of  sale  from  time 
to  time  will  not  avail  (s). 

A  bond  fide  security  for  a  present  advance  will  not  be  invalidated  Past  debt 
by  its  also  extending  to  secure  an  antecedent  debt  (a),  or  by  the 
borrower  applying  the  money  in  payment  of  existing  debts  (6),  or 


(m)  Exp,  Winder t  tup, 

(«)  Exp.  Johmon,  W.  N.  1884—80, 
O.A. 

(o)  Exp,  Daun,  17  Ch.  D.  26,  0.  A. 

(p)  Exp,  mikinton,  22  Gh.  D.  788, 
O.A. 

(r)  Exp.  Cooper,  10  Gh.  D.  313,  0.  A. ; 
Exp.  Damn,  eup. 

(«)  Mereer  ▼.  J^etereon,  2  L.  R.  Exo. 
804  ;  affizmed  3  id.  104  ;  Jonee  y.  Mar- 
ker, 6  L.  R.  Q.  B.  77 ;  Exp.  Izard,  9 
Ch.  271 ;  Exp.  Hodgkin,  20  Eq.  746, 
y.  0.  Baocm ;  Be  Jaekeon,  4  Ch.  D.  682, 
V.  0.  Baoon. 

(0  Exp.  King,  2  ih.  256,  C.  A. ;  Exp, 
Burton,  13  ib,  102,  C.  A. ',  Exp.  KUner, 
id.  246,  C.  A. 

(«)  •Exp.  lUher,  eup. 


(x)  Exp.  KUner,  eup. 

(y)  Ib. ;  Exp,  HauxweU,  23  Ch.  D. 
638. 

(r)  Exp.  Cohen,  7  Ch.  20;  Exp. 
Stevene,  20  Eq.  786,  V.  C.  Bacon  ;  but 
see  B$  Jaekeon,  eup.   And  see  eup.  p.  531. 

(a)  Fennell  v.  Beynolde,  11  C.  B.  N.  S. 
709,  722 ;  Shrubeole  v.  Sueeame,  16  C.  B. 
N.  S.  452 ;  Lomax  v.  Buxton,  6  L.  R. 
C.  P.  107;  notwithstanding  Zacon  ▼. 
Zifen,  4  GifP.  76 ;  9  Jur.  N.  S.  13 ; 
afBimed  id.  477;  11W.R.474;  Graham 
Y.  Chapman,  12  G.  B.  86,  is  a  peonliar 
caee ;  6  L.  R.  G.  P.  113, 116  ;  22  Gh.  D. 
638,  Lindley,  L.  J.  See  Robs.  Bk.  129, 
ed.  3  ;  137,  ed.  4. 

(b)  Be  Colemere,  1  Gh.  128. 
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by  the  money  being  advanced  by  the  lender  in  disoharge  of  debts 
of  the  borrower  at  his  request  (c). 

Such  a  security  will  be  valid  if  the  advance  is  made  bond  fide  to 
enable  the  debtor  to  meet  his  engagements,  and,  if  a  trader,  to 
carry  on  his  business  (d ) ;  but  a  stipulation  by  the  banker,  the 
lender,  that  no  future  advances  would  be  made  until  the  balance 
was  reduced  to  a  certain  amount  invalidated  the  deed  (e);  and  the 
security  will  not  be  valid  if  the  advance  is  not  made  to  enable  the 
trader  to  caory  on  his  buainess  (/). 

Where  an  execution  creditor,  to  prevent  his  execution  being 
impeached,  agreed  to  withdraw  the  execution  and  make  a  further 
advance  to  enable  the  debtor  to  pay  his  bankers,  who  were  threaten- 
ing bankruptcy  proceedings,  upon  having  a  bill  of  sale  of  all  the 
debtor's  property  to  cover  the  past  debt  and  present  advance,  the 
biU  of  sale  was  held  to  be  a  device  to  defeat  and  delay  creditors, 
and  void,  but  the  payment  to  the  bankers  was  sustained  as  a  bond 
fide  and  protected  transaction  {g). 

An  assignment  of  a  man's  whole  property  is  also  void  if  by  way 
of  indemnity  or  as  a  surety,  where  the  debtor's  estate  gets  no 
equivalent  (A),  and  the  giving  of  further  time  to  the  debtor  may 
be  a  sufficient  fresh  consideration  to  render  the  conveyance 
valid  (t). 

An  assignment,  imder  pressure,  of  the  bulk,  with  a  substantial 
exception,  of  a  trader's  effects  on  trust  for  certain  creditors,  will  not, 
in  the  absence  of  fraud,  be  an  act  of  bankruptcy  (j),  unless  the 
necessary  effect  of  enforcing  the  deed  would  be  to  stop  the  trader's 
business  and  to  defraud  his  creditors,  and  the  assignee  is  aware  of 
that  consequence  (A).     If,  however,  the  effect  of  the  mortgage  of 


(e)  Whitmore  v.  Claridge,  8  Jur.  N.  S. 
1069,  Q.  B. ;  10  VT.  E.  693;  31  L.  J. 
Q.  B.  141;  3N.R.210;  12W.R.214; 
33  L.  J.  Q.  B.  87 ;  Button  v.  CruttfceU, 

1  E.  &  B.  16. 

(d)  Bell  V.  Simpson,  2  H.  &  N.  410 ; 
26  L.  J.  Exc.  363  ;  Whitmore  v.  Bowling, 

2  F.  &  F.  134 ;  Fennell  v.  Dawton,  18 
C.  B.  365  ;  Alkn  v.  Bonnett,  6  Ch.  677 ; 
18  W.  R.  874  ;  Exp,  Fishery  7  Ch.  644. 

(e)  Laeon  v.  Liffen,  4  Gifl.  76. 

(/)  Be  JuUff,  W.  N.  1883—32,  C.  J. 
Bacon. 

{g)  Exp.  Clater,  48  L.  T.  648,  Bacon, 
C.J. 


{h)  Leake  y.  Young,  6  E.  &  B.  965 ;  2 
Jur.  K.  S.  616;  Woodhoute  v.  Murray^ 
2  L.  B.  Q.  B.  634 ;  affinned  4  t^.  27 ; 
Goodrieke  v.  Taylor,  2  De  G.  J.  &  Sm. 
136 ;  10  Jnr.  K.  S.  414  ;  2  H.  &  M.  380. 

(•)  Fhilps  V.  Homstedt,  8  L.  R.  Exo. 
26  ;  42  L.  J.  Exo.  12  ;  affirmed  1  Ex.  D. 
62  ;  Exp.  Sheen,  I  Ch.  D.  561 ;  45  L.  J. 
Bky.  89. 

(/)  Smith  V.  Itmme,  7  Jur.  N.  8. 
1015 ;  1  H.  &  C.  849,  a£Brmed  9  Jur. 
N.  8.  1286,  Exo.  Ch. 

(k)  Toung  v.  Fletcher,  3  H.  &  C.  732 ; 
34  L.  J.  Exc.  N.  8.  164  ;  11  Jur.  N.  8. 
449,  460 ;  Exp.  Wensley,  1  De  O.  J.  & 
Sm.  273  ;  Goodrieke  ▼.  Ihglor,  sup.  • 
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the  property  by  the  debtor  is  to  stop  the  trade  within  the  above 
principles,  or  the  transaction  is  fraudulent  in  its  inception,  no 
amount  of  pressure  by  the  creditor  wiU  save  the  deed  (/).  If 
the  security  is  obtained  by  pressure,  it  will  not  in  the  absence  of 
collusion  (m)  be  a  fraudulent  preference,  although  the  creditor  was 
aware  of  the  insolvency  of  the  debtor  (n) ;  although  a  trans- 
action, under  which  a  power  of  sale  is  given  to  a  creditor  prac- 
tically over  aU  the  debtor's  property,  may  be  within  the  B.  A, 
1883,  B.  4  (o),  yet,  where  the  trader  receives  a  fair  equivalent,  the 
transaction  is  not  void  under  the  bankrupt  law,  though  the  trader 
assigns  his  whole  property  (p). 

It  is  not  a  fair  equivalent  when  the  assignee  makes  a  secret 
verbal  promise  to  pay  all  the  assignor's  creditors,  from  whom  it  is 
studiously  concealed,  and  who  have  no  power  to  enforce  it  (q). 

Forbearance  to  issue  execution  is  not  an  equivalent  (r). 

If  a  deed  executed  by  a  debtor  cannot  be  set  aside  under  the  Deed  mdm. 
statute  of  13  Eliz.  c.  5,  or  generally  as  fi-audulent  against  creditors,  after  12 
but  only  on  the  ground  that  it  is  an  act  of  bankruptcy  within  the  "^**^""» 
policy  of  the  bankrupt  law,  it  wiU  become  valid  and  unimpeachable  by 
the  lapse  of  twelve  months  from  its  execution,  if  during  that  period 
no  adjudication  of  bankruptcy  is  made  against  the  debtor  (a) ;  and  if 
the  mortgage  was  made  a  year  before  the  bankruptcy,  the  trustee 
must  show  some  debt  in  existence  which  was  so  at  the  date  of  the 
mortgage  (f). 

An  actual  sale  of  goods  for  money,  the  vendor  intending  to 
make  a  fraudulent  preference  with  the  purchase-money,  is  not  a 
fraudulent  transfer,  although  the  purchaser  knew  of  the  transac- 
tion {i(). 


(0  £xp.  Bailey,  3  De  G.  M.  &  G.  534 ; 
17  Jut.  475 ;  £xp.  Reader,  20  Eq.  763, 
V.  C.  Bacon;  Exp,  Saffery,  4  Ch.  D. 
555,  C.  A. ;  affirmed  3  App.  0.  213. 

(m)  Beleher  r.  Jones,  2  M.  &  V7.  258. 
See  aup,  p.  595. 

(n)  Smith  V.  Pilgrim,  2  Ch.  D.  127, 
0.  A. ;  Exp,  Hall,  19  Ch.  D.  580,  C.  A. 

(0)  Philpe  V.  Hormtedt,  sup.  See  Exp, 
Norton,  16  Eq.  397. 

{p)  lb.;  Mercer  v.  Peterson,  2  L.  R. 
Ex.  304;  3  t^.  101.  And  see  Exp, 
Cooper,  10  Ch.  D.  313,  C.  A. ;   Btll  v. 


Simpson,  sup,;  JFhitmore  y.  Claridge^ 
sup, 

{q)  Exp.  Chaplin,  W.  N.  1884—73, 
C.  A. 

(r)  Exp,  Cooper,  sup, 

(«)  Allen  V.  Bonnett,  sup.  See  also 
Jones  V.  Harher,  6  L.  R.  Q.  B.  77 ;  40 
L.  J.  Q.  B.  69 ;  19  VT.  R.  248.  See 
B.  A.  1869,  8.  11 ;  Mercer  v.  Peterson, 
sup. ;  and  see  sup.  p.  594  (A). 

(0  Be  Taylor,  5  De  G.  M.  &  G.  892 ; 
Allen  V.  Bonnett,  sup, 

(«)  Exp,  Stubbins,  17  Ch.  D.  58,  0.  A. 
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(3.)  Fraudulent  mortgages  under  B.  A.  1883. 

By  s.  48  of  B.  A.  1883  (a?),  it  is  enacted  (following  s.  92  of  the 
Act  of  1869)  that  every  conveyance  or  transfer  of  property  or 
charge  thereon  made,  every  payment  made,  every  obligation  in- 
curred, and  every  judicial  proceeding  taken  or  suffered  by  any 
person  unable  to  pay  his  debts,  as  they  become  due,  from  his  own 
money,  in  favour  of  any  creditor  or  any  person  in  trust  for  any 
creditor  with  a  view  of  giving  such  creditor  a  preference  over  the 
other  creditors  shall,  if  the  person  making,  taking,  paying,  or 
suffering  the  same,  is  adjudged  bankrupt  on  a  bankruptcy  petition 
presented  within  three  months  after  the  date  of  making,  taking, 
paying,  or  suffering  the  same,  be  deemed  fraudulent  and  void  aa 
against  the  trustee  in  the  bankruptcy. 

But  it  is  provided  that  the  clause  shall  not  affect  the  rights  of 
any  person  making  title  in  good  faith,  and  for  valuable  considera- 
tion through  or  under  a  creditor  of  the  bankrupt  (y). 
Liquidation.        These  provisions  applied  equally  to  cases  of  liquidation  by 
arrangement  {z). 

What  amounts  to  suffering  judicial  proceeding,  see  (a). 

In  order  to  constitute  a  fraudulent  preference,  the  mortgage  or 
other  conveyance  must  still  be  voluntary,  and  practically  the  old 
law  requiring  the  act  to  be  the  spontaneous  act  of  the  debtor, 
applies  (6).  The  word  "voluntary,"  in  the  technical  sense  which 
it  had  under  the  old  law,  means  practically  the  same  thing  as 
"  with  a  view  of  giving  such  creditor  a  preference  over  the  other 
creditors"  (c).  If  there  is  pressure,  or  a  request  by  the  creditor, 
the  act  is  not  fraudulent ;  the  Court  must  be  satisfied  that  the 
debtor's  substantial  motive  was  to  prefer  the  creditor  (rf).  It  is 
not  necessary  that  it  should  be  the  sole  motive  {e).  A  deposit  of  a 
builder's  certificate,  in  pursuance  of  a  previous  verbal  agreement, 
was  held  valid  (/).  The  fraudulent  preference  is  made  void,  not 
voidable  only  as  it  was  under  the  old  law  {g). 


onfreriDg^ 

jndidal 

proceeding. 

Act  must  be 
▼oluntarj. 


(;r)  See  Irish  Bky.  Act,  1872,  o.  68, 
B.  63. 

(y)  lb.  snb-s.  2. 

{z)  B.  A.  1869,  c.  71,  b.  126  (6). 

(a)  Exp.  Lancaster,  26  Ch. D.  31 1,  C.  A. 

(4)  £xp.  Craven,  10  Eq.  648,  V.  C. 
Bacon;  £xp.  Tempest,  6  Ch.  70;  40  L.  J. 
Bky.  22 ;  £xp.  Bolland,  7  Ch.  24;  Exp. 
Wreford,  24  L.  T.  N.  S.  638,  V.  C. 
Baoon ;  Exp,  Ealliday,  8  Ch.  283;  Smith 


V.  Fil^Hm,  2  Ch.  D.  127,  V.  C.  MalinB. 

(c)  Exp.  Eolland,  sup.,  per  Ij»  J.  Mel- 
lifih,  p.  27. 

(d)  Exp.  Topham,  8  Ch.  616;  Exp. 
London  and  County  Bank,  16  Eq.  391, 
V.  C.  Bacon. 

(e)  Exp.  Eill,  23  Ch.  D.  696,  C.  A. 
(/)  Exp.  Eodghin,  20  %b.  746,  V.  C. 

Baoon. 
iff)  Exp.  Craven,  wp.f  at  p.  667. 
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A  debtor  made  good  a  breaoh  of  trust  within  three  months  before 
his  bankruptcy.  This  was  held  not  to  be  a  fraudulent  prefer- 
ence (A). 

The  decisions  under  former  Acts  may  serve  as  a  guide^  but  must 
not  be  substituted  for  the  words  of  the  present  Act  (t). 

A  trust  deed  by  a  partner  assigning  all  his  property  for  his  Preference  by 
separate  creditors  is  a  fraudulent  preference  (/),  though  his  part- 
nership assets  are  not  specifically  mentioned  in  the  deed  (k).     The 
creditor  cannot  apply  the  principle  of  consolidation  (/). 

The  act  would,  it  is  apprehended,  still  be  fraudulent  if  it  were  GoniempU- 
done  by  the  debtor  in  contemplation  of  bankruptcy,  although  it  is  ruptoy. 
not  necessary  to  go  so  far  as  that  {m).  The  Act,  in  fact,  does  away 
with  the  necessity  of  there  being  a  contemplation  of  bankruptcy  by 
the  debtor  (n),  and  it  substitutes  the  fact  of  the  debtor's  being 
unable  to  pay  his  debts,  as  they  become  due,  out  of  his  own  money, 
and  his  becoming  bankrupt  within  three  months  after  the  transac- 
tion, for  "  the  contemplation  of  bankruptcy,"  required  under  the 
former  law  (o). 

An  attornment  clause  in  a  mortgage,  to  become  effectual  on  To  take 
bankruptcy,  is'a  fraudulent  preference  (p).  bankr^toy. 

So  a  licence  in  a  builder's  contract  to  seize  materials  on  bank- 
ruptcy is  void  (q), 

A  payment  in  the  ordinary  course  of  business,  as  by  an  agent  to  Gases  -wHlun 

i«  •     •     t       •!■%       1^  \  ij]  nxi*!  •  the  exoeptioii 

ms  prmcipal  without  any  knowleage  oi  the  msolvency,  is  pro-  in  the  Acta, 
tected  (r) ;  and  the  exception  extends  to  a  case  where  the  conside- 
ration is  the  payment  of  a  pre-existing  debt  (n),  and  applies  to  the 
creditor  preferred  as  well  as  to  persons  claiming  under  him,  not- 
withstanding the  words  "purchaser,  payee,  or  incumbrancer"  («). 
A  bill  of  sale  by  a  man  to  a  trustee  for  his  wife,  in  consideration  of 
her  joining  in  and  confirming  a  sale  of  her  real  estate  made  when 


(h)  Exp.  Stubbing,  17  Gh.  D.  68, 
C.  A. 

(0  £xp.  Grifith,  23  Gh.  D.  69,  G.  A. 

Ij)  Exp,  JCeZean,  24  L.  T.  N.  S.  144, 
Bky. 

(*)  Exp,  Trevor,  1  Ch.  D.  297,  V.  G. 
Baoon. 

(l)  Exp.  Sodffkin,  tup. 

(m)  'Exp.  CravettySup.;  Exp.  BUtekbum, 
12  Eq.  863-4  ;  26  L.  T.  N.  S.  276,  G.  J. 
Baoon. 

(ft)  Exp.  Norton,  16  Eq.  398, 408,  G.  J. 
Bacon. 


(o)  Robs.  Bky.  141,  ed.  3 ;  149,  ed.  4. 

Ip)  Exp.  mUiams,  7  Gh.  D.  138, 
G.  A. ;  Exp.  Jaekton,  14  ih.  726,  G.  A. 

(q)  Exp.  Jay,  14  ih.  19,  G.  A. 

(r)  Exp.  Blackburn,  sup.  ;  Exp. 
Mathewa,  26  L.  T.  N.  S.  276,  19  W.  R. 
1006,  y.  G.  Baoon;  Ee  Cheeteborough, 
40  L.  J.  Bk.  79. 

(<)  Exp.  Butcher,  9  Gh.  696,  affinned 
Butcher  v.  Stead,  7  L.  R.  H.  L.  889 ; 
44  L.  J.  Bky.  121,  diss.  Loid  Selbome; 
Ej^.  Kevan,  9  Gh.  762. 
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she  was  under  age,  was  held  to  fall  within  the  exception  (^),  and  a 
band  fide  creditor,  who  is  ignorant  of  the  insolvency  and  was  no 
party  to  the  preference,  will  be  protected  (ti). 

No  payment  or  composition  made  or  security  given  after  arrest 
made  under  s.  25  of  B.  A.  1883,  is  exempt  from  the  provisions  of 
the  Act  relating  to  fraudulent  preferences  {x). 


(4.)  Fraudulent  settkments, 

Fraadnlent  In  either  of  the  following  cases ;  that  is  to  say, 

(1.)  In  the  case  of  a  settlement  made  before  and  in  consideration 
of  marriage  where  the  settlor  is  not  at  the  time  of  making  the 
settlement  able  to  pay  all  his  debts  without  the  aid  of  the  property 
comprised  in  the  settlement ;  or 

(2.)  In  the  case  of  any  covenant  or  contract  made  in  considera- 
tion of  marriage  for  the  future  settlement  on  or  for  the  settlor's 
wife  or  children  of  any  money  or  property  wherein  he  had  not  at 
the  date  of  his  marriage  any  estate  or  interest  (not  being  money  or 
property  of  or  in  right  of  his  wife) ; 

If  the  settlor  is  adjudged  bankrupt  or  compounds  or  arranges 
with  his  creditors,  and  it  appears  to  the  Court  that  such  settlement, 
covenant,  or  contract  was  made  in  order  to  defeat  or  delay  creditors, 
or  was  unjustifiable  having  regard  to  the  state  of  the  settlor's 
affairs  at  the  time  when  it  was  made,  the  Court  may  refuse  or 
suspend  an  order  of  discharge,  or  grant  an  order  subject  to  oon« 
ditions,  or  refuse  to  approve  a  composition  or  arrangement,  as  the 
case  may  be,  in  like  manner  as  in  cases  where  the  debtor  has  been 
guilty  of  fraud  (y). 


(5.)  Settlements  wh^n  void  in  bankruptq/. 

On  general  principles  a  man  cannot  secure  a  provision  out  of 
his  own  estate  to  his  wife  in  the  event  of  his  bankruptcy  (2), 
unless  it  represents  the  sum  received  by  him  from  his  wife  on  their 
marriage  {a). 

(0  -Krp.   Cox,   1   Ch.  D.  302,  V.  C.  {x)  B.  A.  1883,  8.  26,  Bub-s.  2. 

Bacon.  (y)  B.  A.  1883,  a.  29. 

(f*)  £xp.  JPUtntan,  22  W.  R.  667,  V.  C.  (z)  Eigginhotham  v.  Sohne,   12  Ves. 

Baoon  ;  ouBrp^eslExp,  Kevan^aup,  And      88. 

Bee  Exp,  Tate,  26  W.  R.  62,  G.  A.  (a)  Higgenson  y.  Kelley,  1  Ba.  &  Be. 

262. 
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Under  a  former  bankruptcy  statute  now  repealed  (6),  voluntary 
settlements  were  made  voidable,  and  power  was  given  to  the  Court 
to  sell  the  property  comprised  therein,  but  no  such  power  exists 
now. 

By  s.  47  of  B.  A.  1883  (following  s.  92  of  the  Act  of  1869)  (c),  B.  A.  isss, 
voluntary  settlements  made  by  a  debtor  (except  of  property  in 
right  of  his  wife),  are  avoided  if  he  becomes  bankrupt  within 
two  years  after  the  date  of  the  settlement,  whether  he  was  at 
such  date  solvent  or  not,  and  also  avoided  if  he  become  bankrupt 
within  ten  years  from  the  date  of  it,  unless  the  claimants  under 
the  settlement  can  prove  that  the  settlor  was,  at  the  time  of  making 
it,  able  to  pay  all  his  debts  without  the  aid  of  the  property  com- 
prised in  the  settlement.  The  clause  also  contains  a  provision  for 
avoiding  a  settlement  made  by  a  debtor  on  his  marriage,  if  it 
consists  of  a  covenant  or  contract  for  the  settlement  of  money  or 
property  not  being'  his  wife's,  in  which  he  had  at  the  date  of  his 
marriage  no  estate  or  interest,  and  he  becomes  bankrupt  before 
such  money  or  property  is  paid  or  transferred,  pursuant  to  the  con- 
tract or  covenant. 

A  post-nuptial  settlement  on  the  wife  for  good  consideration,  as  Casee  within 
in  consideration  for  a  concurrence  in  a  conveyance,  is  not  within  ^^  ^' 
this  section  (d) ;  but  a  covenant  to  pay  the  rent  in  a  post-nuptial 
settlement  of  leaseholds  is  not  a  good  consideration  {e).  Where  a 
trader  settled  a  mortgaged  estate  and  covenanted  to  pay  oflE  the 
mortgage,  and  was  not  at  that  time  able  to  pay  all  his  debts  in- 
cluding the  mortgage  without  the  aid  of  the  settled  property,  the 
settlement  was,  on  his  bankruptcy  within  ten  years,  held  void  (/).  . 

The  value  of  the  goodwill  and  implements  of  trade  of  a  business, 
is  not  to  be  taken  into  consideration  {g). 

A  policy  efieoted  by  a  trader  for  the  benefit  of  his  wife,  under 
the  Married  Women's  Property  Acts  (A),  is  an  exception  out  of, 
and  not  void  under,  this  Act  (t).  The  covenant  to  pay  "  money  " 
in  the  proviso  does  not  include  a  debt  due  by  the  settlor,  but  means 
some  specific  money  or  property  (A).  A  covenant  to  settle  all 
future  property,  which  the  settlor  may  acquire  by  purchase  or 

{b)  B.  A.  1849,  8.  126.  (A)  33  &  34  Vict.  o.  93,  8.  10;  45  &  46                                           j 

(c)  See  35  &  36  Vict.  o.  58,  8.   52  Vict.  c.  75,  8.  11,  sup.  p.  234.                                                          m 

(Bankroptoy  Ireland  Amendment  Act).  (i)  SoH  v.  Everall,  2  Gh.  D.  266,  C.                                         ' 

(<Q  Exp»  CoXf  sup.  A. ;  reyersing  V.  G.  Hall. 

(e)  Exp.  mUman,  10  Ch.  D.  622,  0.  A.  {k)  Exp.    Bishop^    8    Oh.    718.     See 

(/)  Exp.  Suxtable,  2  ib.  55,  C.  A.  Exp.  MeEumie,  I  De  G.  M.  &  G.  441 ; 

(S)  Exp.  Russell,  19  ib.  588,  C.  A.  16  Jur.  807. 
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Interest  in 
default  of 
appointment. 


Theeettle- 
mentvoid. 


Adyanoe- 
nient. 

Pmchaaein 
joint  names 
of  trader  and 
child  or  wife. 


otherwise,  is  void  as  to  shares  in  a  company  subsequentlj  pur- 
chased by  him  (/). 

This  statute  is  retrospective  (m). 

Where  the  bankrupt  at  the  date  of  the  settlement  had  an  estate 
limited,  in  default  of  appointment,  among  himself  and  other 
children,  and  an  appointment  was  made  in  his  fayour,  it  was  held 
that  he  had  sufficient  interest  to  take  the  case  out  of  the  statute  (n). 
And  where  a  settlor  covenanted  to  pay  off  a  mortgage  on  the 
settled  property,  and  had  not  sufficient  assets  beyond  the  settled 
property  to  pay  the  mortgage  and  his  other  debts,  the  settlement 
was  held  void  under  this  section  (o). 

As  the  settlement  is  by  the  Act  declared  void,  the  property  will 
vest  in  the  trustee  in  bankruptcy  in  trust  for  the  creditors,  without 
any  conveyance.  The  settlement  is  void  at  law  as  well  as  in 
equity  (p). 

An  assignment  or  conveyance  by  a  trader  to  his  son  for  an  in- 
adequate consideration  will,  it  is  conceived,  be  within  the  clause  {q). 
So  also  a  purchase  by  a  trader  in  the  joint  names  of  himself  and 
his  child,  or  in  the  child's  name  only,  or  by  a  trader  in  the  joint 
names  of  himself  and  his  wife,  will  be  within  the  clause  (r).  So, 
also,  the  clause  would  seem  to  extend  to  any  gift  of  money  or 
money's  worth  by  way  of  advancement  to  a  child  («). 


(6.)   Winding-up  Act 

The  Companies  Act,  1862,  contains  the  following  provision. 
By  8. 164  thereof  it  is  enacted  that  any  such  conveyance,  mortgage, 
delivery  of  goods,  payment,  execution,  or  other  act  relating  to  pro- 
perty as  would,  if  made  or  done  by  or  against  any  individual  trader, 
be  deemed  in  the  event  of  his  bankruptcy  to  have  been  made  or 


(0  i£tp.  BoUand,  17  Eq.  116,  V.  C. 
Bacon. 

(hi)  £sp.  DawtoH,  19  ih.  433  ;  44  L.  J. 
Bky.  49,  V.  C.  Bacon ;  oyerroling  lie 
Jhlley,  15  Sol.  Jo.  116 ;  60  L.  T.  123, 
Bky. ;  BndSsSitdon,  14  Sol.  Jo.  376,  Bky. 

(fi)  Bs  Andrew's  Tr,  7  Ch.  D.  635,  V. 
C.  Mai  inn. 

(o)  Exp,  JSuxtdble,  2  ib,  54,  G.  A. 

(p)9  Geo.  II.  c.  36;  Matthews  v. 
Venables,  2  Bing.  137;  Wiekham  v. 
Marq,  of  Bath,  1  £q.  17,  M.  B. ;  27 
Elix.  c.  4 ;  BuehU  y.  Mitehell,  18  Ves.  110. 


{q)  Mathews  y.  Feaver,  1  Cox,  278. 

(r)  Glaisier  y.  Mewer,  8  Yes.  195 ;  11 
ib.  377 ;  JPritifile  y.  Sodgam,  3  t^.  617 ; 
Byland  y.  Smith,  1  My.  &  Or.  63  ;  Bar- 
rack y.  MeCulloeh,  3  K.  &  J.  110  ;  3  Jnr. 
N.  S.  180. 

(s)  Aa  to  cases  nnder  1  Jao.  I.  o.  15, 
8.  5,  Kensington  y.  Chaniler,  2  M.  &  S. 
36;  Exp.  Shorland,  7  Ves.  88;  Exp, 
Skerrattf  2  Rose,  384.  See  also  nnder  6 
Geo.  rV.  0.  16,  s.  73,  Abell  y.  JktnieU, 
M.  &  M.  370. 
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done  by  way  of  undue  or  fraudulent  preference  of  the  creditors  of  Fraudulent 
such  trader  shall,  if  made  or  done  by  or  against  any  company,  be  ^  bank^*^  " 
deemed,  in  the  event  of  such  company  being  wound  up  imder  the  "^P*°y- 
Act,  to  have  been  made  or  done  by  way  of  undue  or  fraudulent 
preference  of  the  creditors  of  such  company,  and  shall  be  invalid 
accordingly ;  and  for  the  purposes  of  that  section  the  presentation 
of  a  petition  for  winding  up  a  company  shall,  in  the  case  of  a  com- 
pany being  wound  up  by  the  Court  or  subject  to  the  supervision  of 
the  Court,  and  a  resolution  for  winding  up  the  company  shall,  in 
the  case  of  a  volunttury  winding-up,  be  deemed  to  correspond  with 
the  act  of  bankruptcy  in  the  case  of  an  individual  trader;  and 
any  conveyance  or  assignment,  made  by  any  company  formed  under 
the  Act  of  all  its  estate  and  effects  to  trustees  for  the  benefit  of  aU 
its  creditors,  shall  be  void  to  all  intents. 

A  security  given  by  an  insolvent  company  for  payment  of  a  debt 
due  to  a  director  cognisant  of  the  state  of  the  company's  affairs, 
may  be  set  aside  as  an  undue  preference  under  this  sect.,  even 
although  the  director  may  have  pressed  for  payment  of  his  debt  (0* 

(0  Gaslight,  ^.  Co.  v.  Terrell,  10  Eq.  168,  M.  B. 
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PLEDGE  BY  FACTORS. 

Sect  Page. 

1.  Powers  of  factors  before  the  Factors  Acts     .         .         .     608 

2.  Pledge  by  factors  under  old  Acts 609 

3.  Stat.  6  8f6  Vict.  c.  39 611 

4.  Pledge  of  bills  of  exchange 615 

6.  Authority  of  factor  to  sell ib. 

6.  Set-off  by  purchaser  from  factor 616 

(1.)  Potcers  of  factors  before  the  Factors  Acts. 

It  was  formerly  held  that  though  a  factor  might  make  a  boftd 
fide  sale  of  the  goods  intrusted  to  his  charge,  yet  he  could  not 
pledge  them;  or  at  least,  if  he  did,  the  mortgagee  would  hold 
subject  to  the  like  claims  as  when  the  goods  were  in  the  factor's 
possession ;  although  the  mortgage  was  made  without  notice  of  the 
fact  {a).  He  could  not  pledge  them  either  by  an  actual  deposit  of 
such  property  with  the  pawnee,  or  by  placing  in  his  hands  the  bill 
of  lading  as  the  symbol  of  such  property,  or  a  warrant  or  order  for 
the  delivery  of  the  goods  (6).  He  could  not  pledge  them  either  for 
his  own  debt  or  for  advances  made  to  himself,  or  for  advances  made 
on  account  of  the  goods  pledged  for  duties,  or  for  other  purposes 
ooxmected  with  the  sale  thereof  (6). 

The  law  on  this  subject  has  been  materially  altered  by  the 
legislature. 

(a)  Paterson  v.    Taah,   2   Str.    1178;  v.  Wil9(m,^'B,&  Aid.  443 ;  Martini  r. 

Daubigny    v.    Duval,    6    T.    R.    604  ;  CoJe»,  1  M.  &  S.  140  ;  Graham  y.  Dyater^ 

NetCMom  v.    Thornton,    6  East,    \1  \   De  6  t*.  1 ;  2  Stark.  R.  21. 
Mouehout    y.    Goldsmid,    6    Yes.    211 ;  {b)  Russell,    Mercantile  Agents,   99, 

Queiroz  y.  Trueman,  3   B.   &   Cr.  342 ;  ed.  2. 
McCombie  v.  Daviea,  7  East,  5  ;  Kuckein 
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(2.)  Pledge  bi/ factors  tinder  old  AcU. 
By  4  Geo.  IV.  c.  83,  it  was  enacted  {c)  that  it  should  be  lawful  *  C>eo.  IV. 

«  ,0.  83. 

for  any  person  to  take  any  goods,  or  bills  of  lading  for  the  delivery 
thereof,  in  deposit  or  pledge  from  the  consignee  of  the  same,  but 
such  persons  should  acquire  no  further  right,  title,  or  interest  than 
was  possessed  therein  and  might  have  been  enforced  by  such  con- 
signee at  the  time  of  the  pledge. 

By  6  Geo.  IV.  c.  94,  the  authority  of  the  factor  was  extended,  6  (Jeo.  IV. 
and  by  ss.  1  &  2  thereof  any  person  intrusted  with  goods  for  con- 
signment or  sale  might  sell  or  deposit  or  pledge  the  goods  of  which 
he  had  the  bill  of  lading,  or  warrant  or  order  for  delivery,  &c.,  in 
respect  of  any  money  or  negociable  security  advanced  to  him  to  any 
amount,  to  any  person  iwt  having  notice  of  his  being  a  factor ;  but 
with  a  proviso  (s.  3)  that  such  deposit  or  pledge,  if  made  for  an 
antecedent  debt  of  the  factor,  should  not  extend  beyond  the  amount 
of  his  interest  in  the  goods ;  and  by  s.  5  thereof,  if  the  depositee  or 
pledgee  had  notice^  such  deposit  or  pledge  should  not  extend  beyond 
such  interest  {d). 

This  Act  does  not  apply  to  documents  created  by  the  factor  The  docu- 
himself,  and  pledged  by  him((?).     He  must  have  been  intrusted  ©ouldbe 
with  the  very  document  pledged  at  the  time  of  the  advance,  and  it  P^^^fiT^- 
was  not  sufficient  that  he  had  been  enabled  to  obtain  such  docu- 
ment by  being  possessed  of  the  goods,  or  from  the  bill  of  lading 
being  delivered  to  him  for  the  purposes  of  sale,  or  that  the  docu- 
ments pledged  were  substituted  for  other  documents  previously 
pledged  (/). 

For  the  meaning  of  the  words  "  pledge  "  and  "  sale  or  disposi-  "  Pledge." 
tion  "  in  this  Act,  see  {g). 

The  deposit  or  pledge  must  have  been  made  for  money,  or  a  «« Sale  and 
negociable  instrument  advanced  or  given  by  the  pledgee  upon  the  °^*P^**^  ^' 
faith  of  the  documents  pledged ;  the  mere  exchange  of  documents 
would  not  do  (A).     This,  however,  is  now  otherwise  (e). 

By  "  negociable  instruments  "  were  meant  such  instruments  only  «« Negociable 

instruments." 

[e)  S.  2.  Bonzi  y.  SUwarty  4  Man.  &  G.  296. 

(i)  FUtcher  v.  Seath,  7  B.  &  Or.  617.  (ff)  Thompson  v.  Farmer,  1  M.  &  M. 

{e)   Cloae  y.  ffolmes,  2  Mo.  &  Rob.  22.  48  ;  Taylor  v.  Trueman,  ib.  463  ;  Taylor 

if)  Fhillips  V.  Huth,  6  M.  &  W.  572 ;  t.  Kymer,  3  B.  &  Ad.  320,  337. 
Hatfield  v.  Fhillipa,  9  ib.   647;    14  ib.  (A)  Taylor  y,  Tmeman,  sup.;  Taylor  y. 

666  ;  affirmed,  12  a.  &  F.  343  ;  10  Jur.  Kymer,  aup. 
189;    £098  V.   JFiUis,  Dan.  &  LI.  19;  (i)   See  iw/- P- 612  («). 
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S.  6. 


as  bills  and  notes,  which  pass  by  indorsement,  and  not  such  instm* 
ments  as  East  India  warrants,  which  pass  by  delivery  merely  (£). 

The  pawner  must  have  been  intrusted  with  the  goods  as 
factor  (/) .  And  under  s.  4  of  the  Act,  which  declares  valid  contracts 
for  mk  made  by  "  an  agent  intrusted  with  the  goadsy^  it  was  held 
that  a  wharfinger,  who  received  flour  in  that  capacity,  though  he 
was  in  the  habit  of  doing  business  as  a  flour  factor,  was  not  within 
the  Act  (w). 

The  pledgee  only  took,  under  ss.  3  and  5,  the  lien,  or  "  right, 
title  or  interest  *'  of  the  factor,  and  a  mere  liability  under  accept- 
ances did  not  constitute  such  a  lien  {n) ;  and  under  s.  5,  it  must 
appear,  upon  the  face  of  the  whole  account  of  the  factor,  that  the 
principal  was  indebted  to  him  (o). 

The  notice  required  was  not  by  direct  communication,  but  any 
circumstances  which  would  induce  a  reasonable  man  to  infer  that 
the  goods  pledged  were  not  the  property  of  the  pledger  {p).  As  to 
whether  knowledge  and  notice  are  necessarily  the  same,  see  {q). 

By  s.  6  thereof  it  is  enacted  that  the  Act  should  not  prevent  the 
true  owner  of  goods  from  recovering  them  from  his  factor  or  agent, 
before  a  sale,  deposit,  or  pledge,  or  from  the  assignees  of  saoh  factor 
or  agent  in  the  event  of  his  bankruptcy,  nor  from  recovering  from 
the  buyer  the  price  of  the  goods,  subject  to  any  right  of  set-off  on 
the  part  of  the  buyer  against  the  factor  or  agent ;  nor  from  re- 
covering goods  so  deposited  or  pledged,  upon  repayment  of  the 
money,  or  on  restoration  of  the  negociable  instrument  so  advanced 
or  given  on  the  security  thereof  to  the  factor  or  agent,  and  upon 
payment  of  such  further  sum  of  money,  or  restoration  of  such  other 
negociable  instrument  (it  any)  as  might  have  been  advanced  or 
given  by  the  factor  or  agent  to  the  owner,  or  on  payment  of  money 
equal  to  the  amount  of  such  instrument,  nor  from  recovering  from 
any  person  any  balance  remaining  in  his  hands,  as  the  produce  of 
the  sale  of  the  goods,  after  deducting  thereout  the  money  or 
negociable  instrument  so  advanced  or  given  upon  the  security 
thereof ; 


{k)  Taylor  y.  Trueman,  1 M.  &  M.  453 
Taylor  y.  Kymer,  3  B.  &  Ad.  820. 

(!)  Jaulerry  y.  Britten,  6  Scott,  655 
4  Bing.  K.  G.  242. 

(m)  Monk  y.  TFhittenhury,  2  B.  &  Ad 
484  ;  CoU  v.  N,  W,  Bank,  9  L.  E.  C.  P 
470  ;  affirmed,  10  ib,  354. 

(«)  JFUUher  v.  Heath,  7  B.  &  C.  617 


Blandy  y.  Allan,  3  Gar.  &  P.  447; 
Dan.  &  Lloyd,  29. 

{o)  Roheriton  y.  Kensington,  5  Man.  k 
R.  381 ;  LI.  &  "W.  187. 

{p)  Evans  y.  Truman,  1  Ho.  &  Bob. 
10 ;  2  B.  &  Ad.  886. 

{q)  Mildred  y.  Xatpons,  8  App.  G.  874, 
885, 888 ;  affirming  9  Q.  B..D.  530,  G.  A. 


owner. 
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Provided  that,  in  caae  of  the  bankruptcy  of  the  factor  or  agent,  Bankraptcy 
the  o^er  of  the  goods  so  pledged  and  redeemed  should  be  held  to 
have  discharged  jt?ro  tanto  his  debt  to  the  estate  of  the  bankrupt  (r). 

The  delay  of  the  owner  in  giving  notice  to  the  pledgee  that  the  Delay  of 
goods  were  his  did  not  give  the  pledgee  any  greater  right  than 
the  statute  gave  him,  unless  the  pledgee's  position  was  thereby 
altered  (s). 


(3.)  Statute  5  8f  6  Vict.  c.  39. 

The  5  &  6  Vict.  o.  39,  was  passed  in  order  to  give  the  same  6  &  6  Vict, 
protection  to  bond  fide  advames  upon  goods  in  the  hands  of  agents, 
as  by  the  Act  of  Geo.  IV.  is  given  to  saka  of  such  goods.  It 
provides,  that  any  agent  intrusted  with  the  possession  of  goods,  or 
of  the  documents  of  title  to  the  goods,  (and  an  agent  in  possession 
is  to  be  taken  to  be  intrusted,  unless  the  contrary  is  proved  {t) ) 
is  to  be  deemed  the  owner,  for  the  purpose  of  giving  effect  to 
any  contract  or  agreement  by  way  of  lien  or  security,  bond  fide 
made  by  any  person  with  such  agent,  as  well  for  any  original 
loan,  advance,  or  payment,  as  for  any  further  or  continuing 
advance  {u). 

A  factor  is  an  agent  intrusted  with  the  possession  of  goods  for  Who  is  a 
the  purpose  of  sale  {x).    He  is  not  the  less  a  factor,  because  his 
power  contains  restrictions  {x).    It  does  not  matter  whether  he  sell 
in  his  own  name  or  in  that  of  his  principal  {x). 

There  must  be  an  actual  advance ;  an  agreement  or  usage  that 
the  pledge  shall  cover  the  general  balance  due  by  the  factor  to  the 
broker  is  illegal  {y) ;  and  this  is  applicable  to  the  case  of  an  im- 
disclosed  foreign  principal  claiming  the  goods  imsold  in  the  hands 
of  the  broker  (z),  or  the  insurance  moneys  which  represent  the 
goods  insured  for  the  benefit  of  all  parties  whom  it  might 
concern  {a). 

But  where  the  goods  have  been  sold,  the  balance  of  the  proceeds 
in  the  hands  of  the  broker  cannot  be  recovered  by  the  undisclosed 


(r)  Ab  to  mortgages  of  bills  of  lading,  (i)  S.  4. 

prior  to  the  statute,  see  Evam  y.  Mariell^  («)  S.  1 . 

1  Ld.  Raym.  271 ;  8  Salk.  290 ;   Lem-  \x)  Stetms  y.  Biller^  26  Oh.  D.  81,  37, 

prihre  y.  Paslep,  2  T.  R.  485  ;   JFrightY,  0.  A. 

Campbelly  4  Burr.  2047 ;  8nee  y.  Freteott^  (y)  KaUenbaeh  y.  Lewis,  24  Oh.  D.  54, 

1   Atk.   245 ;    JAckiarrow  y.  Mason,  2  0.  A. 

T.  R.  63 ;  Stmgnac  y.  Cuff,  ib,  66.  (z)  Ih,  81,  82. 

(«)  Sobertsoti  y.  Kensin^Um,  sup.  (a)  Mildred  y.  Maspons,  sup, 
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£oragn  principal  as  there  is  no  jsmty  between  them  (</),  and  sodi 
foreign  principal  can  aolj  daim  as  g^^iMJitig  in  the  place  of  his 
agent,  and  fio  will  be  subject  to  a  set-off  of  the  general  balanoe 
dne  by  the  agoit  to  the  broker  (</). 

It  is  not  material  that  the  party  ^jflaling  with  the  agent  knew 
him  to  be  such,  nnleas  such  party  knew  that  the  agent  had  not 
authority  to  make  the  contract,  or  that  he  was  acting  mold  fide  (^). 
If  the  symbol  of  property  is  intrusted  to  the  factor,  the  owner 
has  no  relief  against  a  hfjud  fide  pnrdiafier  or  mortgagee  (/).  To 
deprive  the  pledgee  of  the  benefit  of  the  Act,  there  must  be  mala 
fides^  or  notice  of  want  of  authority  in  the  factor,  and  the  question 
of  mala  fidfj^  is  for  the  jury  [jf\. 

The  equitable  doctrine  of  constructiye  notice  will  not  be  applied 
to  honest  mercantile  transactions  (A). 

The  rule  as  to  notice  under  these  sections  is  the  same  as  under 
the  former  Act  (/). 

By  s.  2  thereof,  contracts  of  pledge  by  the  factor  may  be  in 
consideration  of  any  other  goods,  documents  of  title,  or  negociable 
security  on  which  the  pledgee  has  a  lien;  which  meets  the 
above  mentioned  cases  of  Phillips  v.  Huth  (A-),  and  Hatfield  v. 
Phillips  (/). 

It  is  not  material  that  the  goods  or  documents  are  delivered  after 
the  advance  made^  if  the  contract  to  deliver  them  be  in  writing  and 
such  contract  and  the  subsequent  delivery  be  made  without  notice 
of  the  agent's  want  of  authority  to  make  the  pledge  (m).  An 
exchange  of  securities,  too,  is  to  be  deemed  a  contract  made  in 
consideration  of  an  advance  within  the  meaning  of  the  Act  {n) ; 
which  also  is  an  alteration  of  the  old  law  (o). 
Antecedent  But  the  Act  does  not  extend  to  securities  for  antecedent  debts, 

which  are,  therefore,  left  as  under  6  Geo.  IV.  c.  94  {p).  An 
acceptance  not  due  is  an  '*  antecedent  debt ''  {q) ;  also  a  loss  on  a 

(d)  New  Zealandy  ^.  Co,  y.  WdUon,  7       General  of  Ben^ai,  sup, ;  Ihufilasy.  Swing , 
Q.  B.  D.  874,  0-  A.  mp. ;  and  mp.  p.  610  (p). 

(e)  S.  3.  (k)  6  M.  &  W.  672. 
(/)  Viekera  v.  Hertz,  2  L.  R.  So.  App.  (/)  9  »*.  647. 

113.  («)  8.  4. 

(0)  Gobind    t.     The    Administrator-  {n)  S.  2. 

General  of  Bengal,  16  Mo.  P.  C.  230  ;   8  (0)  See  Bonn  y.  Stewart,  4  Man.  &  G. 

Jnr.  N.  S.   343;    9  Mo.  I.  A.   140;  296;  #wp.  p.  609  (/). 

Douglas  v.  Swing,  6  Ir.  Com.  L.  396.  {p)  S.  3. 

(A)  Kaltenbaeh  v.  Lewis,  24  Oh.  D.  64,  (q)  Maenee  t.  Gorst,  4  Eq.  316,  V.  0. 

78,  C.  A.  Wood ;   Learogd  y.  Mobinson,  12  M.  & 

(i)    Gobind    v.     The     Adminiairator-  W.  746. 
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resale  (r).  Seem^  if,  when  the  advanoe  was  made,  there  was  only  a 
possible  liability,  which  had  not  then  resulted,  and  might  never 
result  in  a  debt  («),  or  if  an  advanoe  is  made  to  meet  a  possible 
liability  of  the  broker,  as  where  he  has  bought  goods  for,  and  may 
be  liable  to  pay  for  them  as  surety  in  default  of,  the  factor  (t). 

The  factor  may  now  pledge  the  goods  or  documents  of  title  with 
which  he  is  intrusted  for  advances  to  himself,  or  to  a  third  person 
on  his  acooimt  («*). 

The  Act  also  provides  that  nothing  therein  contained  shall  affect  Owner  may 
the  owner's  right  of  redemption,  upon  payment  of  the  amount  of 
the  lien  or  restoration  of  the  securities,  or  from  recovering  the 
balance  of  the  produce  of  the  sale  of  the  goods,  after  satisfying  the 
lien ;  and  also  that  in  case  of  the  bankruptcy  of  such  agent,  the  Bankraptoy. 
owner  of  the  goods,  which  shall  have  been  so  redeemed,  shall  be 
deemed  to  have  paid  the  redemption-money  to  the  use  of  such 
agent  before  his  bankruptcy,  or,  in  case  the  goods  shall  not  be 
so  redeemed,  the  owner  shall  be  deemed  a  creditor  of  such  agent 
for  the  value  of  the  goods  so  pledged  at  the  time  of  the  pledge, 
and  shall,  if  he  think  fit,  be  entitled  in  either  of  such  cases  to 
prove  for  or  set  off  the  sum  so  paid  or  the  value  of  the  goods,  as 
the  case  may  be  (x). 

Where  the  factor  has  pledged  the  goods  of  the  owner,  together  MarahalliDg 
with  securities  of  his  own,  for  his  own  debt,  the  owner  is  entitled  *^""  "' 
to  have  the  securities  marshalled  for  his  benefit  (y). 

Where  a  factor,  to  whom  goods  had  been  consigned  by  the 
plaintiff,  obtained  from  the  defendant,  with  whom  he  was  jointly 
liable  on  a  bill  of  exchange,  a  sum  of  300/.  on  the  security  of  the 
goods,  for  the  purpose  of  taking  up  the  bill,  the  Court  held  that 
the  transaction  did  not  come  within  the  protection  of  the  Act  (z). 

The  Act,  too,  will  not  apply  if  the  pledger  has  been  intrusted  "  Agent." 
with  the  bill  of  lading  or  other  document,  by  one  who  is  not  the 
true  proprietor,  or  is  not  intrusted  in  the  character  of  agent,  and 
iheprinid  facie  evidence  under  the  Act  from  the  possession  of  the 
document  by  the  pledger  is  liable  to  be  rebutted  {a). 

(r)  MacneeY.  Oorat^  8Up.  (y)  £xp.  AUton,    4    Oh.    172;    Exp, 

($)  Jewan  y.   JFhitworth,  2  Eq.  692,  Saltinff,  26  Ch.  D.  148,  0.  A. 

V.  C.  "Wood.  {«)  Learoyd  t.  SoHruoHf  tup. 

{t)  Kaltenhaeh  r.  LewU,  tup,  (a)  See  Van  Catteel  v.  Booker,  18  L.  J. 

(«)  Sheppard  y.  JTnum  Bk.  7  H.  &  N.  Exo.  14,  per  Parke,  B.    And  seeJenkyTts 

661 ;  8  Jnr.  N.  S.  265.  y.  Utbome,  7  Man.  &  G.  678 ;  8  Scott's 

{«)  S.  7.  N.  R.  606. 
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And  the  generality  of  the  terms  ^' agent/'  '^  goods  and  mer- 
chandise," is  properly  restricted  to  mercantile  transactions  (6). 

The  Act  does  not  appear  to  extend  to  the  lien  of  a  carrier  or  a 
warehouseman,  &c.,  on  goods  in  his  hands,  against  the  tme  owner, 
for  the  general  balance  due  from  the  factor  (c). 

A  commission  merchant  and  agent,  from  whom  goods  were 
bought,  was  intrusted  by  the  vendee  to  forward  them  as  required  by 
bim  in  his  trade,  for  which  purpose  the  dock  warrants  were,  in 
accordance  with  usage,  left  with  the  agent :  he  was  held  not  to  be 
"  intrusted  "  within  the  meaning  of  the  Act  (rf). 

An  isolated  employment  as  agent  is  within  the  Act  (e). 

Successive  pledges  by  a  factor  are  valid,  though  he  has  parted 
with  the  goods  on  the  first  pledge  (/). 

Where  goods  are  consigned  for  sale  on  account  of  the  consignor, 
a  bond  fide  pledge  by  the  consignee  is  within  the  Act  (^),  though 
the  pledgee  had  notice  that  the  consignment  was /or  sale :  to  avoid 
such  a  pledge  there  must  be  knowledge  that  the  agent  was  pro- 
hibited from  pledging  {g). 

Bailway  stock  certificates  are  not  goods  within  the  Act  (A). 

Where  the  owner  of  instruments  negociable  by  delivery  intrusts 
them  with  his  broker,  a  deposit  of  them  by  the  broker  binds  the 
owner  (t). 

On  the  bankruptcy  of  an  agent  intrusted  with  goods  within  the 
meaning  of  the  above  Act,  the  owner  may  prove  for  the  amoimt 
pcdd  by  him  to  redeem,  as  for  money  pcdd  for  the  use  of  such  agent 
before  his  bankruptcy,  or  may  prove  for  the  value  of  the  goods  if 
the  same  are  unredeemed  (Jc), 


{h)  Wood  V.  Roweliffe,  6  Ha.  191 ; 
Lamb  T.  Attenborouffhf  8  Jur.  N.  S.  280 ; 
1  B.  &  S.  831. 

{e)  Leuohhart  y.  Cooper^  3  Bing.  N.  0. 
99;  3  Scott,  621. 

(d)  Johnson  y.  Credit  Zyonnais,  2  G.  P. 
D.  224  ;  affirmed  3  ib,  32. 

{e)  Hayman  y.  Fkwker,  13  C.  B.  N.  S. 
619  ;  9  Jtir.  N.  S.  896,  C.  P. ;  Baina  y. 
Swainaon,  4  B.  &  S.  270 ;  11  W.  R.  946 ; 
32  L.  J.  Q.  B.  281,  521,  633 ;  CoU  y.  N, 
JFettem  Bk.  9  L.  R.  0.  P.  470 ;  10  ib. 
364. 


(/)  Fprtalii  y.  TaOey,  6  Eq.  140,  V.  0. 
"Wood.  ' 

{g)  Navuhhaw  y.  Broumriyy,  I  Sim. 
N.  S.  673 ;  16  Jur.  986  ;  affinned  2  De 
G.  M.  &  a.  441 ;  16  Jur.  979 ;  21  L.  J. 
Ch.  67. 

(A)  Freeman  y.  AppUyardy  7  L.  T. 
N.  S.  282  ;  32  L.  J.  Exc.  176. 

(0  Bumhall  y.  Metropolitan  Bank,  2 
Q.  B.  D.  194 ;  Goodwin  y.  Bobarta^  10 
L.  R.  Exo.  337  ;  1  App.  G.  476. 

{k)  Robs.  Bky.  247,  ed.  3  ;  263,  ed.  4. 
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(4.)  Pledge  of  bills  of  exchange j  8fc. 

Instruments  and  securities,  which  form  part  of  the  currency  of 
this  country,  such  as  bills  of  exchange,  exchequer  bills,  &c.,  being 
negociable,  can,  of  course,  be  effectually  pledged  by  an  agent 
intrusted  with  them,  or  by  any  other  person  in  whose  hands  they 
may  be,  in  fraud  of  the  true  owner  (/),  and  the  same  will  apply  to 
exchequer  bills  payable  to  bearer  (m);  or  bonds  payable  to  bearer  (n) . 

The  principal  is  protected  against  the  sale,  negociation,  transfer,  g^  ^  ^  y.^ 
or  pledge  by  a  broker  or  other  agent  of  such  instrument,  in  viola-  <>•  ^^* 
tion  of  good  faith,  and  contrary  to  the  object  for  which  the  same 
was  intrusted  to  him  (o). 

In  the  case  of  foreign  securities  it  rests  with  the  defendant  to 
prove  by  evidence,  that  they  are  negociable  by  the  course  of  trade 
here,  or  by  the  custom  of  the  country  whence  they  come  {p).  And 
the  Court  cannot  take  cognisance  of  their  character  when  brought 
before  them  for  the  first  time  {q). 

(5.)  Authority  of  factor  to  sell. 

From  the  mere  relation  of  principal  and  factor,  and  indepen- 
dently of  the  above  Acts,  the  factor  derives  authority  to  sell  at  such 
times  and  at  such  prices  as  he  may,  in  the  exercise  of  his  discre- 
tion, think  best  for  his  employer ;  but  if  he  receives  the  goods  Authority 
subject  to  any  special  instructions,  he  is  bound  by  them,  and  the  '^^^^^^^l®- 
authority,  whether  general  or  special,  is  revocable.     When,  indeed,  When, 
the  factor  has  advanced  money  on  the  goods  consigned  to  him  for 
sale,  the  authority  to  sell  is,  it  seems,  irrevocable,  because  coupled 
with  an  interest ;  but  still,  in  that  case,  on  failure  of  the  principal 
to  repay  such  advances  within  a  reasonable  time  after  demand,  the 
factor  cannot  sell  at  any  time  he  pkaseSy  without  regard  to  the 
interest  of  the  principal  and  the  nature  of  the  authority  originally 
given  (r).    And  he  cannot  sell  the  goods,  though  in  the  exercise  of 

{t)   TreuttelY.Barandont  BTeLjmt.  100;  (o)  24  &  25  Viot.  o.  96,  as.  75,76. 

8%g<mmey   t.    Lloyd,  8  B.  &  Cr.  622  ;  And  see  Bt^.  t.  Tatlock,  2  Q.  B.  D.  157, 

Uoyd  T.  Sigoumey,  5  Bing.  625  ;  Good*  and  Reg,  t.  Cooper,  2  L.  B.  0.  G.  123 ; 

man  y.  Harvey,  4  A.  &  E.  870.  Reg,  y.  Christian,  ib,  94. 

(hi)  Wookey  y.  Hole,  4  B.  &  Aid.  1 ;  (p)  Lang  y.  Smyth,  7  Bing.  284;  Glyn 

Rrandao  y.  Bameti,  2  Scott,  N.  B.  96,  y.  Baker,  13  East,  509  ;  Qorgier  y.  Mie^ 

112.  ville,  tup, 

(n)  Oergier  y.  MieviUe,  3  B.  &  0.  45.  {q)  Lang  y.  Smyth,  aup, 

(r)  l^nart  y.  Sandart,  8  C.  B.  380. 
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Berooation  of 
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a  sound  discretion,  contrary  to  the  principaFa  orders,  for  the  pur- 
pose of  reimbursing  himself  for  advances  made  to  the  pHndpal^  in- 
dependentli/  of  and  after  the  consignment.  There  is  not  in  such  a 
case  an  irrevocable  authority  coupled  -with  an  interest,  inasmuch 
as  such  an  authority  only  exists  where  the  authority  is  given  for 
the  purpose  of  being  a  part  of  the  security,  although  such  subse- 
quent advances  might  be  a  good  consideration  for  an  agreement 
that  the  original  revocable  authority  to  sell  should  become  irrevo- 
cable («).  And  accordingly  an  authority  given  to  the  factor  in 
consideration  of  former  advances,  to  sell  at  the  best  market  price, 
and  repay  himself  (the  former  authority  having  a  limit  as  to  price), 
was  held  to  be  revocable  (t). 

The  authority  of  the  factor  may  be  revoked  notwithstanding 
advances  by  the  factor,  unless  such  advances  are  accompanied  by 
and  made  the  consideration  for  an  agreement  that  the  authority 
shall  not  be  revocable  (u).  Where  the  authority  to  the  factor  was 
revoked,  the  former  Acts  did  not  apply  (x) ;  but  now  the  revocation 
of  the  authority  does  not  prejudice  the  rights  of  bond  fide  pur- 
chasers without  notice  {y). 


Set-off. 


(6.)  Set-off  by  purchaser  from  factor, 

A  purchaser  from  a  factor,  not  knowing  that  the  latter  is  selling 
as  agent,  may,  in  an  action  for  the  price  by  the  real  owner,  set  off  a 
debt  due  to  him  by  the  factor  (s),  although  the  factor  is  acting  con- 
trary to  his  instructions  {a)  ;  and  an  allegation  that  the  purchaser 
had  the  means  of  knowledge  is  not  sufficient  {b) ;  but  where  the 
purchaser  knows  the  factor  to  have  a  principal,  he  cannot  set  off  the 
debt  due  to  him  by  the  factor,  whether  the  undisclosed  principal 
carries  on  business  in  England  or  not  (c),  or  abroad  {d). 

This  set-off  is  not  allowed  in  an  action  for  damages  for  not 
accepting  the  goods  {e) ;  nor  where  the  factor  had  become  bankrupt 


(«)  SmartY.  Sandars,  17  L.  J.  G.  P.  268. 

(0  Baleigh  v.  Atkimon,  6  M.  &  W. 
670. 

(tf)  Le  Omoi  v.  Pro9t,  3  Mo.  P.  G.  N. 
S.  168  ;  11  Jnr.  N.  8.  417. 

(x)  FumUt  Y.  M(mii9i  3  L.  B.  G.  P. 
268 ;  affinued  4  ib,  93. 

(y)  40  &  41  Yiot.  0.  39,  b.  2. 

(«)  George  v.  Clagett,  7  T.  B.  369 ; 
Cart  V.  HineUffe,  4  B.  &  Gr.  647 ;  Fuh 
T.  Kemptony  7  G.  B.  687;   Semenza  v. 


Brifitley,  18  G.  B.  N.  8.  472;  11  Jur. 
N.  S.  409 ;  Dunn  v.  Norwood,  14  C.  B. 
N.  S.  674. 

(a)  Exp.  Dixon,  4  Gh.  D.  133,  G.  A. 

{h)  Borries  y.  The  Imperial  Ottoman 
Bank,  9  L.  B.  G.  P.  38. 

{e)  Fish  v.  Kempton,  sup. ;  Exp.  Dixon, 
tup. ;  Irvine  v.  Watson. 

(d)  Lanyon  y.  Blanchard,  2  Gamp. 
696 ;   Maanse  y.  Henderson,  1  East,  335. 

{e)  IStmer  y.  I%omas,  6  ii.  610. 
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and  it  was  proposed  to  set  off  mutual  credits  (/),  unless  the  claim 
by  the  bankrupt's  trustee  was  liquidated  {g). 

The  benefit  of  the  Factors  Act  has  been  extended  to  subsequent 
purchasers  from  vendors,  who  have  been  permitted  by  the  vendee 
to  retain  possession  of  dociunents  of  title  to  goods ;  in  such  cases 
the  vendor  is  an  agent  intrusted  by  the  vendee  (//). 

Similarly,  the  vendee,  who  has  been  permitted  by  the  vendor  to 
have  the  possession  of  such  dociunents  of  title,  is  an  agent  intrusted 
by  the  vendor  (i). 

Transfers  of  documents  of  title  by  indorsement  (or  by  delivery 
where  the  document  is  by  custom  or  by  its  express  terms  transferable 
by  delivery,  or  makes  the  goods  deliverable  to  the  bearer),  have  the 
same  effect  for  defeating  any  vendor's  lien  or  right  of  stoppage  in 
transitu  as  the  transfer  of  a  bill  of  lading  {k) . 

(/)  Tamer  v.  Thomas^  sup,  (i)  lb.  8.  4. 

(ff)  TkomUm  v.  Maynard,  10  ib,  700.  (k)  lb.  8.  5. 

(A)  40  &  41  Vict.  o.  39,  8.  3. 
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(1.)  Merchant  Shipping  Acty  1854. 

A  SHIP  is  not  like  an  ordinary  chattel;  it  does  not  pass  bj 
delivery  nor  does  the  possession  of  it  prove  the  title  to  it.  There 
is  no  market  overt  for  ships  (a). 

Mortgages  of  British  ships  have  long  been  the  subject  of  statu- 
tory regulations,  which  were  so  strict  in  regard  to  defects  in 
the  assurance  as  almost  to  oust  the  jurisdiction  of  equity ;  but  all 
former  statutes  have  been  repealed  by  the  Merchant  Shipping 
Bepeal  Act,  1854  {b)^  the  material  sections  of  which  are  as 
follows : 

S.  55. — A  registered  ship  or  any  share  therein,  when  disposed 
of  to  persons  qualified  to  be  owners  of  British  ships,  shall  be  trans- 
ferred by  bill  of  sale,  and  such  bill  of  sale  shall  contain  such 
description  of  the  ship  as  is  contained  in  the  certificate  of  the 
surveyor,  or  such  other  description  as  may  be  sufficient  to  identify 
the  ship  to  the  satisfaction  of  the  registrar,  and  shall  be  ac- 
cording to  the  form  marked  E.  in  the  schedule  to  the  Act,  or  as 
near  thereto  as  circumstances  permit,  and  shall  be  executed  by 


(a)  Hooper  v.  Qummy  2  Ch.  290,  per 
Jj,  J.  Tmner. 


{b)  17  &  18  Yiofc.  0.  120. 
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the  taransf eror  in  the  preeenoe  of,  and  be  attested  by,  one  or  more 
witnesses. 

S.  66. — ^A  registered  ship,  or  any  share  therein,  may  be  made  Mortgage  of 
a  security  for  a  loan  or  other  valuable  consideration,  and  the  in-  akms^ 
strument  creating  such  security,  termed  "  a  mortgage,"  shall  be  in  *^®"^^- 
the  form  marked  I.  in  the  schedule  to  the  Act,  or  as  near  thereto 
as  circumstances  permit,  and  on  the  production  of  such  instru- 
ment the  registrar  of  the  port  at  which  the  ship  is  registered  shall 
record  the  same  in  the  register  book. 

S.  67. — Every  such  mortgage  shall  be  recorded  by  the  registrar  Mortgages  to 
in  the  order  of  time  in  which  the  same  is  produced  to  him  f oif  that  in  ^teS^*^ 
purpose,  and  the  regislxax  shaU  by  nxemoraadum  under  his  hand  «- ^P- 
notify  on  the  instrument  of  mortgage  that  the  same  has  been 
recorded  by  him,  stating  the  date  and  hour  of  such  record. 

S.  68. — ^Whenever   any  registered    mortgage    has    been    dis-  Entry  of 
charged,  the  registrar  shall,  on  the  production  of  the  mortgage  mortgage, 
deed,  with  a  receipt    for  the  mortgage  money  indorsed  thereon 
duly  signed  and  attested,  make  an  entry  in  the  register  book  to 
the  effect  that  such  mortgage  has  been  discharged,  and  upon  such  • 
entry  being  made,  the  estate,  if  any,  which  passed  to  the  mort- 
gagee, shall  vest  in  the  same  person  or  persons  in  whom  the  same 
would,  having  regard  to  intervening  acts  and  circumstances,  if  any, 
have  vested  if  no  such  mortgage  had  ever  been  made. 

S.  69. — If  there  is  more  than  one  mortgage  registered  of  the  Priority  of 
same  ship  or  share  therein,  the  mortgagees  shall,  notwithstanding  "^  8^*8^®^ 
any  express,  implied,  or  constructive  notice,  be  entitled  in  priority, 
one  over  the  other,  according  to  the  date  at  which  each  instrument 
is  recorded  in  the  register  books,  and  not  according  to  the  date  of 
each  instrument  itself. 

S.  70. — A  mortgagee  shall  not,  by  reason  of  his  mortgage,  Mortgagee 
be  deemed  to  be  the  owner  of  a  ship  or  any  share  therein,  nor  S^JiJm^ 
shall  the  mortgagor  be  deemed  to  have  ceased  to  be  owner  of  such  ©^"^er. 
mortgaged  ship  or  share,  except  in  so  far  as  may  be  necessary  for 
making  such  ship  or  share  available  £ts  a  security  for  the  mortgage 
debt  (c). 

S.  71. — ^Every  registered  mortgagee  shall  have  power  abso-  Mortgagee  to 
lutely  to  dispose  of  the  ship  or  share  in  respect  of  which  he  is  regis-  aa^^  vowm  of 
tered,  and  to  give  effectual  receipts  for  the  purchase-money;  but 
if  there  are  more  persons  than  one  registered  as  mortgagees  of  the 

{e)  See  Jtusden  v.  I^,  3  L.  B.  Sxc,  272,  B.  Martin. 
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Bame  ship  or  share,  no  subsequent  mortgagee  shall,  except  under 
the  order  of  some  Court  capable  of  taking  cognizance  of  such 
matters,  sell  such  ship  or  share  without  the  concurrence  of  every 
prior  mortgagee. 

S.  72. — No  registered  moi-tgagee  of  any  ship  or  any  share  therein 
shall  be  affected  by  any  act  of  bankruptcy  committed  by  the  mort- 
gagor after  the  date  of  the  record  of  such  mortgage,  notwithstand- 
ing such  mortgagor,  at  the  time  of  his  becoming  bankrupt,  may 
have  in  his  possession  and  disposition,  and  be  reputed  owner  of 
such  ship  or  share  thereof,  and  such  mortgage  shall  be  preferred  to 
any  right,  claim,  or  interest  in  such  ship,  or  any  share  thereof, 
which  may  belong  to  the  trustee  of  such  bankrupt. 

S.  73. — A  registered  mortgage  of  any  ship,  or  share  in  a  ship, 
may  be  transferred  to  any  person,  and  the  instrument  creating  such 
transfer  shall  be  in  the  form  marked  K.  in  the  schedule  to  the  Act, 
and  on  the  production  of  such  instrument,  the  registrar  shall  enter 
in  the  register  book  the  name  of  the  transferee  as  mortgagee  of  the 
ship  or  share  therein  mentioned,  and  shall,  by  memorandum  under 
his  hand,  record  on  the  instrument  of  transfer  that  the  same  has 
been  recorded  by  him,  stating  the  date  and  hour  of  such  record. 

S.  74. — If  the  interest  of  any  mortgagee  in  any  ship  or  in  any 
share  therein  becomes  transmitted  in  consequence  of  death,  bank- 
ruptcy, or  insolvency,  or  in  consequence  of  the  marriage  of  any 
female  mortgagee,  or  by  any  lawful  means  other  than  by  a  transfer 
according  to  the  provisions  of  the  Act,  such  transmission  shall  be 
authenticated  by  a  declaration  of  the  person  to  whom  such  interest 
has  been  transmitted,  made  in  the  form  marked  L.  in  the  schedule 
to  the  Act,  and  containing  a  statement  describing  the  manner  in 
which  and  the  party  to  whom  such  property  has  been  transmitted, 
and  such  declaration  shall  be  made  and  subscribed  if  the  declarant 
resides  at  or  within  five  miles  of  the  custom  house  of  the  port  of 
registry  in  the  presence  of  the  registrar ;  but  if  beyond  that  distance, 
in  the  presence  of  any  registrar  or  of  any  justice  of  the  peace,  and 
shall  be  accompanied  by  such  evidence  as  is  in  the  Act  required  to 
authenticate  a  corresponding  transmission  of  property  from  one 
registered  owner  to  another. 

S.  75. — The  registrar,  upon  the  receipt  of  such  declaration  and  the 
production  of  such  evidence  as  aforesaid,  shall  enter  the  name  of  the 
person  or  persons  entitled  under  such  transmission  in  the  register 
book  as  mortgagee  or  mortgagees  of  the  ship  or  share,  in  respect  of 
which  such  transmiseiozi  has  taJken  place. 


!'••- 


Seot.  1.  MEROHANT  SHIPPING  ACT,  1864.  621 

S.  43. — No  notioe  of  any  trust,  express,  implied,  or  construe-  No  notice 
tive,  shall  be  entered  in  the  register  book  or  receivable  by  the  tm^. 
registrar,  and  subject  to  any  rights  and  powers  appearing  by  the 
register  book  to  be  vestsed  in  any  other  party,  the  registered  owner 
of  any  ship  or  share  therein  shall  have  power  absolutely  to  dis- 
pose in  manner  in  the  Act  mentioned  of  such  ship  or  share,  and  to 
give  effectual  receipts  for  any  money  paid  or  advanced  by  way  of 
consideration. 

S.  80. — The  following  rules  are  to  be  observed  as  to  certificates  of  Rules  as  to 

_„-^,^^^  .  oertifioatee  of 

mortgage:—  mortgage. 

Whenever  the  certificate  contains  a  specification  of  the  place 
or  places  at  which,  and  a  limit  of  time  not  exceeding  twelve 
months  within  which,  the  power  is  to  be  exercised,  no  mortgage 
band  fide  made  to  a  mortgagee  without  notice,  shall  be  impeached 
by  reason  of  the  bankruptcy  or  insolvency  of  the  person  by  whom 
the  power  was  given. 

Every  mortgage  which  is  so  registered  as  aforesaid  on  the 
certificate,  is  to  have  priority  over  all  mortgages  of  the  same 
ship  or  share  created  subsequently  to  the  date  of  the  entry  of 
the  certificate  in  the  register  book ;  and  if  there  be  more  mort- 
gages than  one  so  indorsed,  the  respective  mortgagees  claiming 
thereunder  are,  notwithstanding  any  express,  implied,  or  con- 
structive notice,  to  be  entitled,  one  before  the  other,  according 
to  the  date  at  which  a  record  of  each  instrument  is  indorsed 
on  the  certificate,  and  not  according  to  the  date  of  the  instrument 
creating  the  mortgage. 

Subject  to  the  foregoing  rules,  every  mortgagee  whose  mort- 
gage is  registered  on  the  certificate  is  to  have  the  same  rights 
and  powers,  and  be  subject  to  the  same  liabilities,  as  he 
would  have  had  and  been  subject  to,  if  his  mortgage  had 
been  registered  in  the  register  book  instead  of  on  the  cer- 
tificate. 

And  the  discharge  of  any  mortgage  so  registered  on  the  cer- 
tificate may  be  indorsed  thereon  by  any  registrar  or  British 
oonsular  officer,  upon  the  production  of  such  evidence  as  is 
by  the  Act  required  to  be  produced  to  the  registrar  on  the 
entry  of  the  discharge  of  a  mortgage  in  the  register  book ;  and 
upon  such  indorsement  being  made,  the  estate,  if  any,  which 
passed  to  the  mortgagee,  shaU  vest  in  the  same  person  or  per- 
sons in  whom  the  same  would,  having  regard  to  intervening 
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acts  and  circumstaiioes,  if  any,  have  vested  if  no  such  mortgage 
had  been  made. 
FroyisLon  f or  S.  99. — If  any  person  interested  in  any  ship,  or  any  share 
therein,  is,  by  reason  of  infancy,  lunacy,  or  other  disability,  in- 
capable of  making  any  declaration,  or  doing  anything  required  by 
the  Act  in  respect  of  registry,  the  guardian  or  committee  of  suoh 
person,  or,  if  there  be  none,  any  person  appointed  by  any  Court  or 
judge  possessing  jurisdiction  in  respect  of  the  property  of  incapable 
persons,  upon  the  petition  of  any  person  on  behalf  of  such  in- 
capable person,  or  of  any  other  person  interested,  may  make  the 
declaration,  or  do  the  thing,  in  the  name  and  on  the  behalf  of  the 
incapable  person. 

S.  50. — The  certificate  of  registry  shall  be  used  only  for  the 
la^rful  nayigation  of  the  ship,  and  shall  not  be  subject  to  deten- 
tion by  reason  of  any  title,  lien,  or  •interest,  which  any  owner, 
mortgagee,  or  other  person  may  have  or  claim  in  the  ship,  and  the 
refusal  to  deliver  it  on  demand  to  the  person  entitled  to  it  for  the 
purpose  of  navigation,  officers  of  customs,  or  other  person  legally 
entitled  to  require  it,  is  punishable  by  penalty. 

It  is,  therefore,  now  illegal  to  pledge  the  certificate,  and  the 
person  entitled  to  it  for  the  purpose  of  navigation,  though  himself 
the  pledger,  may  maintain  an  action  (a?),  after  demand  for  its 
delivery,  and  may  recover  damages  for  the  wrongful  detainer,  in 
addition  to  his  right  to  proceed  for  the  penalty. 

18  &  19  Vict.  Under  the  Merch.  Shipp.  Am.  Act,  1855,  s.  11,  mortgages  not  in 
the  prescribed  form  are  not  to  be  registered,  except  by  direction  of 
the  Commissioners  of  Customs. 


(2.)  25  8f  26  Fict.  c.  63. 

Beneficial  By  s.  3  of  a  later  Act  {e)y  it  is  declared  that  the  Expression 

recogniBed.  "  beneficial  interest,"  whenever  used  in  the  second  part  of  the  Act 
of  1854,  includes  interests  arising  under  contract  and  other  equi- 
table interests,  and  the  intention  of  the  Act  is,  that  without  pre- 
judice to  the  provisions  contained  in  it  for  preventing  notice  of 
trusts  from  being  entered  in  the  register  book,  or  received  by  the 
registrar,  and  without  prejudice  to  the  powers  of  disposition  and  of 

{d)  Wiley  v.  Crawfordj  6  Jur.  N.  S.  {e)  26  &  26  Vict.  o.  63. 

1296 ;  1  B.  &  S.  266. 
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giving  receipts  conferred  by  the  Act  on  registered  owners  and  Beneficial 
mortgagees,  and  without  prejudice  to  the  provisions  contained  in  ^gniaed. 
the  Act  relating  to  the  exclusion  of  unqualified  persons  from  the 
ownership  of  British  ships,  equities  may  be  enforced  against  owners 
and  mortgagees  of  ships  in  respect  of  their  interest  therein,  in  the 
same  manner  as  equities  may  be  enforced  against  them  in  respect 
of  any  other  personal  property. 

The  Admiralty  Division  of  the  High  Court  of  Judicature  haa 
jurisdiction  over  any  claims  in  respect  of  any  mortgage  duly  regis- 
tered according  to  the  provisions  of  the  Merch.  Sh.  Act,  1854, 
whether  the  ship  or  the  proceeds  thereof  be  imder  the  arrest  of  the 
Court  or  not,  and  will  enforce  equities  between  owners  and  mort- 
gagees of  ships  (/). 

Mortgages  of  ships  are  not  affected  by  the  Acts  for  the  registra-  BilU  of  Sale 
tion  of  bills  of  sale  and  assurances  of  chattels  (ff). 


(3.)  Cases  under  the  statutes. 

A  slight  difference  between  the  mortgage  and  the  register  in  the  The  registiy. 
name  of  the  ship  is  of  no  consequence,  if  there  is  no  doubt  as  to  the 
identity ;  as  where  the  mortgage  was  of  the  "  City  of  Bruxelles," 
registered  as  the  "  City  of  Brussels  "  (A). 

Under  the  Act  of  1854,  a  registration  foimded  on  a  sale  by  an 
attorney  in  excess  of  his  power  was  held  to  be  void  at  law  (i) ;  and 
a  re-transfer  was  directed  to  be  executed  by  a  person  who  had  been 
registered  as  owner  under  a  mistake  as  to  title  (k). 

Where  the  first  mortgage  is  by  mistake  discharged  on  the  Discharge  of 
registry,  a  subsequent  registered  mortgage  has  priority  (/) ;  but  °^^"^fi^* 
where  the  entry  of  discharge  of  a  mortgage  had  been  made  by 
mistake,  and  a  bill  of  sale  by  the  mortgagee  to  a  purchaser  had 
consequently  been  refused,  the  Court  directed  the  purchaser  to  be 
registered  (m). 

There  is  no  provision  which  authorises  the  registrar  to  erase  entries 
of  mortgages  upon  their  being  discharged  (n). 

(/)  Admiralty  OourtJnrifldiotion  Act,  N.  S.  672. 
1861;  24  Vict.  c.  10,  b.  11;  Oatheart,  (k)  JIoldemeuy,Zamport,29Bea,Y,U9. 

1  L,  R.  A.  &  E.  314.  (/)  Bell  v.  JSlyth,  6  Eq.  201,  M.  R. ; 

(^)  17  &  18  Viet.  o.  36,  8.  7.  aiBrmed  4  Gh.  136. 

{h)  Bell  Y.  Bank  of  Zmdan,ZB.,  &1^.  (m)  i2ow,  4  L.  R.  A.  &  E.  6 ;  Chatteau* 

730.  neirfY.  Capeyron,  7  App.  0.  127,  J.  C. 

(i)  Orr  T.  Diekifumf  Jo.  1;  5  Jar.  (n)  ChoiUamw/Y.  Capeyrm,  sup. 
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The  only  effect  of  the  omission  to  register  a  mortgage  of  a  ship 
is  to  postpone  the  mortgagee's  claim  to  that  of  a  subsequent  mort- 
gagee or  transferee  whose  mortgage  or  transfer  is  registered  before 
it  (o). 

A  mortgage  is  binding  between  the  mortgagee  and  mortgagor, 
though  the  requisites  of  the  registry  are  not  complied  with  (/?). 

The  mere  transfer  of  a  ship  under  s.  65  gives  the  transferee  a 
good  title  against  the  trustee  in  bankruptcy  of  the  transferor, 
although  until  registration  he  could  not  transfer  it  to  a  purchaser 
under  s.  57  (q). 

An  unregistered  mortgage  of  a  ship  passes  to  the  mortgagee  the 
ownership  of  the  ship  as  against  a  subsequent  equitable  assignment 
of  the  freight  to  a  third  person — at  all  events,  in  the  absence  of 
fraud  or  such  gross  and  wilful  negligence  as  is  equivalent  to 
fraud  (o) ;  but  the  mortgagee  has  no  right  until  he  takes  pos- 
session (o). 

Where  a  mortgage  stands  registered  in  the  name  of  a  trustee  for 
the  mortgagee,  and  the  latter  takes  another  mortgage  from  the 
mortgagor,  including  the  first  mortgage  money,  an  unregistered 
transferee  of  the  second  mortgage  has  priority  over  a  subsequent 
unregistered  agreement  for  a  mortgage  with  the  trustee,  though 
the  latter  made  his  advances  without  notice  (r).  A  registered 
mortgage  of  a  ship  has  priority  over  an  execution  upon  a  judgment 
against  the  mortgagor,  although  the  mortgage  waa  not  indorsed 
upon  the  certificate  of  the  ship's  register  (s). 

So  long  as  the  mortgagee  of  a  ship  does  not  take  possession,  the 
mortgagor,  as  the  registered  owner  subject  to  the  mortgage,  retains 
all  the  rights  and  powers  of  ownership,  and  his  contracts  with 
regard  to  the  ship  will  be  valid  and  effectual,  and  bind  the  mort- 
gagee, provided  that  his  dealings  do  not  materially  impair  the 
mortgagee's  security  (t).  But  the  contracts  of  the  mortgagor  enure 
to  the  benefit  of  the  mortgagee  on  notice  {t).  Where,  therefore, 
a  mortgagor  in  possession  had  made  a  charter-party  which  was  not 
shewn  to  be  in  any  way  prejudicial  to  the  sufficiency  of  the  security, 
the  mortgagees  were  bound  by  it  (u) ,    But  the  mortgagee  cannot 


{o)  Keith  ▼.  Burrowty  1  C.  P.  D.  722 ; 
reversed,  2  ib,  163  ;  2  App.  C.  636. 

{p)  Lister  v.  Tayn,  11  Sim,  348. 

{q)  SlapUton  v.  Haymen^  2  H.  &  C. 
918  ;  9  L.  T.  N.  S.  665  ;  10  Jur.  N.  S. 
497. 


(»•)  lb.  ;  BeU  v.  Blyth,  6  Eq.  201,  M, 
R. ;  4  Ch.  136. 

(«)  Kitchett  V.  Irvinffy  5  Jur.  N.  S.  118, 
Q.  B.  ;  8  E.  &  B.  789. 

({}  Collins  v.  Lamport^  4  De  G.  J.  &  S. 
605;  llJur.  N.  S.  1. 

(«)  lb. ;  The  Fanehon^  5  P.  D.  173. 
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be  oompelled  to  join  in  the  charter-party  (ar).  Thus,  the  mortgagee, 
permitting  the  mortgagor  to  use  the  ship,  is  bound  by  the  Ken  for 
repairs  of  a  shipwright  to  whom  it  was  delivered  by  the  mortgagor 
for  that  purpose  {y).  A  mortgagee  not  in  possession  cannot  main- 
tain an  action  of  restraint  (2) ;  nor  can  he  recover  passage-money 
received  by  the  mortgagor  before  taking  possession  {a). 

The  mortgagee,  having  taJken  possession,  is  entitled  to  use,  as  Powers  of 
well  as  sell,  the  ship  {b) ;  but,  on  taking  possession,  he  becomes  posaession. 
liable  to  everything  (c);  he  can,  however,  only  lawfully  use  it  as 
a  prudent  man  would  use  it  if  it  had  been  his  own  property  {d) ; 
and  where,  instead  of  selling  the  ship,  the  mortgagee  employed  it 
in  hazardous  and  speculative  adventures  and  made  great  losses,  he 
was  charged  with  the  value  of  the  ship  and  fittings  at  the  time  he 
ought  to  have  sold  it  (rf);  but  L.  J.  Turner  thought  that  he  ought 
only  to  be  charged  with  the  freight  which  he  might  have  earned, 
and  with  the  damage  beyond  wear  and  tear  occasioned  by  his  em- 
ployment (c?). 

What  is  said  by  0.  J.  Holt  in  Coggs  v.  Bernard  (e)  against  the 
use  of  any  chattel  bailed  by  way  of  necessity  which  might  be 
injured  during  the  use  made  of  it  cannot  apply  to  the  mortgage 
of  a  ship  {d). 

A  mortgagee  is  entitled  to  a  sale  of  a  ship  when  a  Scotch  inter-  Sale, 
diet  has  cast  a  cloud  over  it  {x), 

A  registered  mortgagee  cannot  tack  an  unregistered  further  Tacking, 
charge  against  a  third  registered  mortgage  to  other  mortgagees 
where  the  unregistered  charge  was  not  exclusively  for  the  first 
mortgagee's  benefit  (/).  But  generally  the  mortgagee  is  entitled 
to  tack  a  second  incumbrance  in  priority  to  every  equitable  charge 
of  which  he  had  not  notice  (^). 

A  pledge  of  a  policy  on  a  ship  may  give  the  pledgee  authority  Pledge  of 
to  sue  on  the  policy,  but  it  passes  no  property  in  the  ship,  and  does  ^  ^' 
not  authorize  the  pledgee  to  give  notice  of  abandonment  {h). 


(x)  Samuel  v.  Jonet,  7  L.  T.  N.  S.  760, 
V.  C.  Wood. 

(y)  Williams  v.  Allwp,  30  L.  J.  C.  P. 
353. 

{z)  InnufaUen,  1  L.  B.  A.  &  E.  72. 

(a)  Willit  V.  Palmer,  6  Jnr.  N.  S.  732, 
C.P. 

(h)  European,  ^.  Co.  v.  Jlayal  Mail, 
^.  Co.  4  K.  &  J.  677;  De  Matioa  v. 
Gibson,  1  Jo.  &  H.  79. 

i<e)  JDe  Mattos  v.  Gibson,  sup, 

C. VOL.  I. 


{d)  Marriott  v.  The  Anchor  JRever^ 
sionary  Co,  3  De  G.  F.  &  Jo.  177 ;  7  Jnr. 
K.  S.  713 ;  afBiming  2  Gifl.  467. 

{e)  Lord  Bajm.  909,  916 ;  1  Sm.  L.  C. 
177,  ed.  6. 

(/)  Park  V.  Applebee,  7  De  G.  M.  &  G. 
685. 

{g)  Liverpool  Marine,  ^e,  Co,  v.  Wilson, 
7  Ch.  607,  L.  J. 

(A)  Jardine  v.  Leathley,  9  Jur.  N.  S. 
1036 ;  3  B.  &  S.  700. 

S  S 


626 


MORTGAGES  OF  SHIPS,  FREIGHT,  &c. 


Chap.  52. 


Penalties  on 
owners. 


Guardian  of 
infant. 


It  has  been  held  that  where  a  mortgage,  made  before  the  com- 
pletion of  the  ship,  was  registered  after  the  ship  was  completed  and 
registered,  the  trustee  in  bankruptcy  of  the  owner  of  the  ship  could 
not  claim  it  as  against  the  mortgagee,  on  the  ground  that,  no  mort- 
gage haying  been  executed  after  the  registration  of  the  ship,  the 
owner's  title  remained  absolute  (i). 
Bankruptcy.  The  purchaser  by  bill  of  sale  from  one  who  afterwards  becomes 
bankrupt  has  a  good  title,  although  unregistered,  against  the  bank- 
rupt and  all  who  claim  under  him  (k). 

The  provisions  in  the  statute  (/)  that  persons  beneficially  in- 
terested in  ships  and  shares  therein  shall,  as  well  as  the  registered 
owner,  be  subject  to  pecuniary  penalties  imposed  upon  owners, 
excepts  persons  who  are  beneficially  interested  by  way  of  mortgage. 

S.  99  of  the  Act  of  1854  does  not  enable  the  g^uardian  of  an 
infant  shipowner  to  mortgage  the  ship  for  repairs,  although  it  may 
be  that,  in  the  exercise  of  his  necessary  power  to  repair,  a  Uen  may 
be  created  upon  the  ship  {m). 

The  right  of  an  insurer  of  ships  who  is,  but  does  not  appear  on 
the  register  as,  the  mortgagee  to  the  proceeds  of  the  policies  is  not 
a£Pected  by  the  Acts  (w). 

Before  the  Act  of  1862  (o),  it  was  held  that  a  Court  of  equity 
could  not  give  effect  to  an  unregistered  agreement  to  assign  a  ship 
as  a  security  for  money  due  (j^).  But  the  Act  of  1862  is  a  declara- 
tory enactment  of  the  true  interpretation  of  the  Act  of  1854  (q),  to 
the  effect  that  the  expression  "  beneficial  interest "  includes  interests 
arising  under  contracts  and  other  equitable  interests,  as  in  the  Act 
of  1862  mentioned ;  and  equities  may  be  enforced  against  owners 
and  mortgagees  of  ships  in  respect  of  their  interest  therein,  in  the 
same  manner  as  equities  may  be  enforced  against  them  in  respect 
of  any  other  personal  property  (r).  Where  a  bill  of  sale  of  a  ship 
has  been  executed  in  the  form  prescribed  by  s.  55  of  the  Act  of 
1864,  the  provisions  of  s.  66  thereof  do  not  prevent  the  owners 


Insurer. 


Equitable 

intereatain 

ships. 


(f)  £eU  V.  Bank  of  I/mdon^  3  H.  &  N. 
730. 

(k)  Stapliion  y.  Haymen,  2  H.  &  C. 
918 ;  10  Jur.  N.  S.  497 ;  9  L.  T.  N.  S. 
655. 

(0  S.  100. 

(«t)  Michael  v.  FripPf  7  Eq.  95,  V.  C. 
Malins. 

(it)  Ladbrook$  ▼.  Lee,  4  De  G.  &  S.  106. 

(o)  25  &  26  Viet.  c.  63. 


{p)  Liverpool  Borough  Bank  v.  l\tmer, 
1  Jo.  &  H.  159;  29  L.  J.  Gh.  827; 
affirmed  2  De  G.  F.  &  J.  502 ;  30  L.  J. 
Oh.  379. 

(q)  Ward  v.  Beck,  9  Jur.  N.  S.  912 ; 
13  C.  B.  N.  S.  668.  And  see  EuUhinaom 
V.  Wright,  25  Beav.  451. 

(r)  2  Dav.  Cony.  p.  788,  ed.  3 ;  235, 
236,  ed.  4. 
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from  shewing  that  the  transfer,  though  absolute  in  its  terms,  was 
intended  as  a  security  only  (s).  The  Court  will  look  behind  the 
registry  to  the  real  character  of  the  transactions  (t). 

On  sale  of  a  ship  to  an  infant,  ihe  vendor  is  a  trustee  for  the 
infant  (t«). 

Equities  not  registered  will  be  taken  into  consideration  against  a 
transferee  of  the  mortgage  (x).  An  unregistered  transfer  is  binding 
on  the  trustees  in  bankruptcy  (w).  Where,  however,  a  mortgage 
was  concealed  from  the  registry  in  order  to  obtain  a  better  sale, 
the  purchaser  was  not  bound  by  it  (y)  ;  but  neither  under  the  old 
Registry  Acts,  nor  under-  the  present  law,  is  the  validity  of  an 
agreement  as  to  the  disposal  of  money  arising  from  the  sale  of  a 
ship,  or  the  produce  of  the  freight,  affected  (z). 

In  the  transfer  of  a  British  ship,  there  is  a  clear  distinction 
between  the  legal  estate  and  mere  beneficial  interests  therein.  A 
sale  by  licitation  without  a  bill  of  sale  does  not  entitle  the  pur- 
chaser to  be  registered  as  owner  (a). 

(4.)  Potcers  of  master. 

The  master  of  a  ship  has  no  lien  on  it  for  necessary  repairs  or 
other  expenses  of  the  ship,  though  he  may  hypothecate  it  if  the 
repairs  are  done  abroad  (J).  Se  he  may  pledge  the  credit  of  the 
owner  for  necessary  supplies  of  goods  and  money  (c),  and  he  may 
even  sell  the  ship  for  the  benefit  of  those  concerned  when,  from 
injuries  suffered  by  her,  there  is  no  prospect  of  bringing  her  to  the 
end  of  the  voyage  («?).  There  must,  however,  be  an  urgent  neces- 
sity {e) ;  and  he  has  no  lien  on  the  accruing  freight  for  his  wages, 
or  for  the  money  expended  by  him  for  the  use  of  the  ship  (/). 
But  he  has  a  lien  on  freight  earned  imder  a  charter-party  made  by 
him  extra  vires  but  which  was  adopted  by  the  owner,  for  alterations 


(«)  Ward  Y.  BeeJc^  sup.  See  European^ 
^e.  Co.  ▼.  Eoydl  Mail,  ^.  Cb.  4  K.  So  J. 
676. 

(0  Innirfallen,  1  L.  B.  A.  &  E.  72 ; 
Oatheart,  ib.  314. 

(tf)  StapleUm  y.  Haymm,  »up. 

{x)  26  &  26  ^ot.  c.  63,  s.  3;  Cathcart, 
tup. 

(y)  Eoopw  Y.  Oumniy  2  Gh.  282. 

(s)  Anminmg  y,  A.  21  BeaY.  78;  1 
Jur.  N.  S.  869. 

(a)  CKatUauneuf  y.  Capeyron,  7  App. 
0.  127,  J.  0. 


{b)  Bussey  y.  ChrUtie,  9  East,  426 ; 
Abbott  on  Shipping,  119,  ed.  11.  And 
Bee  ZUter  y.  Fayn,  11  Sim.  848;  The 
Hebe,  10  Jnr.  227,  Adm. 

(e)  Weston  y.  Wright,  THIL.&W.  396 ; 
Arthur  Y.  Barton,  6  ib.  138. 

{(if)  Eunter  y.  Farker,  7  ib,  322. 

{9)  Mobertaon  y.  Clarke,  1  Bing.  446 ; 
Eliza  Cornish,  17  Jnr.  738,  Adm.;  29 
L.  J.  Ezo.  88. 

(/)  Gibton  Y.  Ingo,  6  Ha.  112  ;  Smith 
Y.  Flummer,  1  B.  &  Aid.  676 ;  Atkinson 
Y.  Coteaworth,  3  B.  &  0.  647. 
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of  the  ship  in  pnisaanoe  of  the  charter-party;  but  this  was  a 
special  case  (^). 

The  charterer  of  a  ship  in  a  foreign  port,  who,  with  notice  of  a 
prior  mortgage  of  the  ship,  advances  money  for  the  equipment  of 
the  ship  in  her  homeward  Yoyage,  cannot  set  off  against  the  smn 
due  under  the  charter-party  the  excess  of  the  sum  advanced  by 
him  over  the  sum  covered  by  the  bottomry  bond  (A). 

The  authority,  that  a  master  has  in  cases  of  necessity  to  sell  the 
ship,  enables  him  to  receive  the  proceeds,  or  to  order  payment  of 
them  bom  fide  to  such  persons  as  he  may  think  fit  (i),  though  the 
rule  is  otherwise  in  the  case  of  an  agent  employed  to  sell  an 
estate  {k). 

It  is  the  duty  of  a  master,  in  case  of  damage  to  the  ship,  to  do 
all  that  can  be  reasonably  done  to  repair  it,  bring  home  the  cargo, 
and  cam  theNfreight.  Where,  in  case  of  damage  to  a  ship,  the 
master  elects  to  repair  it,  the  mere  fact  that  the  expenses  of  repair 
ultimately  prove  to  be  greater  than  the  value  of  the  ship,  will  not 
be  sufficient  to  show  that  he  acted  beyond  the  scope  of  his 
authority  (/). 

A  ship's  husband  has  the  authority  of  the  owners  to  procure  a 
charter-party  and  to  make  contracts  for  their  benefit,  but  he  cannot 
cancel  a  charter-party  {m). 


Definition. 


(5.)  Bottomry  bond. 

Bottomry  is  a  contract  by  which  a  ship  and  freight,  with  the 
cargo  (if  necessary),  are  made  liable  by  the  master  as  the  agent  of 
the  owner,  failing  other  resources,  for  the  payment,  within  a  certain 
time  after  the  safe  arrival  of  the  ship  at  her  destination,  of  a  debt 
contracted  for  the  supply  of  what  is  necessary  for  the  preservation 
of  the  ship  or  the  continuance  of  the  voyage.  It  requires  that  there 
shall  be  a  maritime  risk  to  be  ascertained  from  the  contents  of  the 
instrument,  and  it  creates  a  debt  (which  is  generally  only  treated 
as  nominal)  against  the  master,  but  none  against  the  owner  (n). 


{/l  Brittow  V.  Whitmore,  9  H.  L.  891; 
8  Jur.  N.  S.  291 ;  revening  4  De  Q.  & 
J.  325  ;  6  Jur.  N.  S.  29 ;  and  aflOiming 
Johns.  96. 

(A)  Lobiim  Y.  Lyallf  2  Ph.  323,  n. 

(i)  Ireland  v.  Thompson^  4  C.  B.  149 ; 
17  L.  J.  C.  P.  241. 

(k)  Mynn  v.  Joliffe,  1  Mo.  &  Rob.  326. 


(I)  Benton  v.  Chapman,  2  H.  L.  696 ; 
afiirming  6  G.  B.  830 ;  and  reversing  6 
Man.  &  G.  792  ;  7  Soott,  625 ;  13  L.  J. 
N.  S.  0.  P.  26. 

(m)  7%omas  t.  ZetcU,  4  Ex.  D.  23; 
Story,  Agency,  s.  35,  n.  4. 

(n)  Fiah.  Mtg.  pp.  8,  85,  ed.  3 ;  91, 
ed.  4. 
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The  bottomry  bond  is  in  writing,  and  may  be  under  seal,  and  Foim  of 
may  be  executed  on  land  (o).  Before  the  Jud.  Act  it  was  not  nego- 
oiable  at  law,  although  it  was  treated  as  negooiable  in  the  Courts  of 
Equity  and  Admiralty  (p).  No  particular  form  is  necessary  (§'). 
A  bill  of  sale  will  suflSoe,  if  hypothecation^is  intended  (r) :' but 
not  if  the  intention  were  to  effect  a  sale  (s) ;  and  a  bill  of  ex- 
change, though  on  its  face  for  repairs,  will  not  operate  by  way 
of  bottomry  (t). 

But  bills  of  exchange  are  commonly  given  in  practice  as  col- 
lateral securities,  and  as  being  more  negociable;  but  the  nature  of 
the  original  bottomry  transaction  is  not  affected  thereby  (w).  And 
an  agreement  for  a  bottomry  may  be  enforced  if  the  other  requisites 
exist  {cc). 

A  bond  may  be  valid,  though  its  execution  preceded  {y)  or  fol- 
lowed (s)  the  loan ;  and  it  may  be  dated  after  the  commencement 
or  even  completion  of  the  voyage  (a). 

The  agent  of  the  ship  acting  bond  fide  may  take  a  bottomry 
bond  (J) ;  and  the  bond  is  not  invalidated  by  the  fact  of  the  master 
becoming  the  purchaser  of  the  ship  (c). 

Bottomry  bonds  are  favoured  in  maritime  Courts,  and  every 
intendment  will  be  made  in  their  favour,  and  any  parts  which  are 
inconsistent  with  the  rules  of  bottomry  may  be  rejected  without 
invalidating  the  bond  (rf). 

The  validity  of  a  bond  is  determined  by  the  general  law  mari-  Conflict  of 
time,  and  not  by  the  law  of  the  ship's  flag,  or  of  the  country  where     ^** 
it  is  granted  (e). 


(o)  Menetone  y.  Gibbons,  3  T.  B.  267. 

(p)  Sebeeea,  5  Bob.  Adm.  102 ; 
William,  Swab.  Adm.  346;  31  L.  T. 
345. 

(q)  Alexander,  1  Bods.  278;  Mary 
Ann,  1  L.  B.  A.  &  E.  13. 

(r)  Johnson  y.  Shippen,  2  Ld.  Bajm. 
982 ;  1  Salk.  3d. 

(«)  Ridgv>ay  v.  Roberts,  4  Ha.  106. 

(0  Eeurom,  2  C.  Bob.  1  ;  Exp,  Halkeit, 
3  V.  &  B.  136 ;  19  Ves.  474 ;  Loehisl,  7 
Jur.  265 ;  2  W.  Bob.  34. 

(u)  Tartar,  1  Hag.  Adm.  1 ;  Nelson, 
ib.  169  ;  Jane,  I  Bods.  461  ;  Emandpa' 
tion,  I  W,  Bob.  124  ;  Ariadne,  ib.  411 ; 
1  N.  of  C.  494  ;  Augusta,  1  Bods.  283 ; 
Stainbank  v.  Shepard,  17  Jur.  1032, 
Parke,  B. ;  Exp.  Kalkeit,  sup. 


(x)  Alexander,  sup.;  Aline,  1  W.  Bob. 
111. 

(y)  Royal  Arch,  Swab.  269. 

(z)  Ysabel,  1  Bods.  273  ;  ribilia,  1 W. 
Bob.  1 ;   Tndent,  ib.  29. 

(a)  Mary  Ann,  10  Jur.  253,  Adm. 

(b)  Oriental,  14  ib.  336,  Adm. ;  Sero, 
2  Bods.  144 ;  Smith  v.  N.  S.  Wales,  4 
J.  C.  194,  203 ;  JFallace  v.  Fielden,  7 
Mo.  P.  C.  398.  But  see  Fish.  Mtg.  99, 
ed.  3;  101,  ed.  4. 

(e)  Selyoland,  1  Swab.  491. 

(d)  Augusta,  sup.;  Osmanli,  3  W. 
Bob.  198  ;  Smith  v.  Gould,  4  Mo.  P.  C. 
21. 

(e)  Bonaparte,  2  W.Bob.  398;  14  Jur. 
600,  Adm.;  Luranty  v.  Sart,  2  Mo. 
P.  C.  N.  S.  289 ;  B.  &  L.  263 ;  Lloyd  y. 
Guibert,  1  L.  B.  Q,  B.  116,  Willes,  J. 
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Who  may 
give  the 
bond. 


Maaterpart 
owner. 


For  what  the 
bond  may  be 
given. 


The  Admiralty  Division  of  the  High  Court  exercises  jtirisdiction 
in  retn  relating  to  bottomry  and  matters  of  freight. 

A  bottomry  bond  may  be  granted  by  the  owner,  being  or  not 
being  the  master,  or  by  the  master  (/)  ;  but  if  the  master  be  only 
part  owner  he  has  no  authority  beyond  that  of  master  (g).  The 
owner  who  is  not  master  may  grant  a  bond  without  the  conourrenoe 
of  the  master  (//),  but  only  for  the  necessary  supplies  of  the  ship 
and  in  a  foreign  port  (i).  Though  the  master  be  part  owner,  the 
bond,  if  otherwise  bad,  is  not  good  to  that  extent,  for  the  Court  of 
Admiralty  has  no  jurisdiction  over  other  bonds  (k). 

Necessary  repairs  and  want  of  funds  and  personal  credit  alone 
give  existence  to  the  bottomry  bond  (/) ;  and  bo  fid  fide  inquiries  by 
the  foreign  merchant  on  all  these  points  are  sufficient,  though  the 
facts  be  otherwise  (/).  For  what  repairs,  supplies,  and  other 
purposes  the  advances  may  be  made,  see  (m),  and  the  Court  will 
not  look  too  narrowly  into  the  charges  (w). 
For  what  not.  A  master  has  no  power  to  give  a  bottomry  bond  or  to  assign  freight 
to  secure  a  debt  of  the  shipowner  (o),  nor  debts  already  incurred 
for  the  ship  (jt?),  though  by  the  law  of  the  country  the  ship  may  be 
arrested  for  the  debts  (ji?) ;  nor  for  services  already  rendered  {q) ;  nor 
for  debts  to  be  incurred  on  a  future  voyage  except  under  peculiar 
circumstances  (r) ;  nor  general  average  («) ;  nor  charges  exclusively 
relating  to  the  cargo  {t) ;  nor  are  advances  allowed  for  debts  in- 
curred on  former  voyages,  or  for  other  ships ;  and  see  generally  («). 

So  far  as  the  loan  was  made  on  personal  credit,  the  security  will 
not  take  effect  by  way  of  bottomry  {x). 


(/)  Barbara^  4  Rob.  Adm.  1 ;  Duke  of 
B0dford,  2  Hag.  Adm.  294 ;  Helgoland, 
Swab.  491. 

(^)  Orelia,  3  Hag.  Adm.  75. 

(A)  Duke  of  Bedford,  sup, ;  Barbara,   • 

sup, 

(t)  Bot/al  Areh,  Swab.  269 ;  Helgoland, 

sup. 

(k)  Soares  v.  J?«A«,  3  Mo.  P.  C.  1. 

{I)  Soares  v.  Bahn,  sup.;  Smith  v. 
Bank  of  N,  S.  JFales,  4  J.  C.  194,  202 ; 
TFaUace  v.  Fielden,  7  Mo.  P.  0.  0. 
398;  Nelson,  1  Hag.  Adm.  169;  Gore 
V.  Gardiner,  3  »d.  404 ;  3  Mo.  P.  C.  C. 
79 ;  Dunvegan  Castle,  3  Hag.  Adm.  331. 

(m)  Smith  v.  Gould,  4  Mo.  P.  C.  21 ; 
Edmond,  Lush.  57,  211 ;  30  L.  J.  Adm. 
128 ;  Duke  of  Bedford,  sup. ;  Gauntlet, 
3  W.  Rob.  82  ;  ON.  of  C.  370 ;  Zodiac, 
1  Hag.  Adm.   320;   Parmeter  r.  Tod- 


hunter,  1  Gamp.  541 ;  Ihiw>,  1  Spinks, 
185 ;  So€tres  y.  Bahn,  sup, ;  Gore  t. 
Gardiner,  sup.  And  seo  Fish.  Mtg-.  89, 
ed.  3;  95,  96,  ed.  4. 

(n)  Bogal  Areh,  sup, ;  Calypso,  3  Hag. 
Adm.  162. 

{p)  Sir  Henry  Webb,  13  Jur.  639,  Adm. 
See  Gibbs  v.  Charleton,  26  L.  J.  Ezo.  321. 

(p)  Re  Osmanli,  3  W.  Rob.  198. 

{q)  Beldon  v.  Campbell,  6  Exo.  8; 
Loehiel,  7  Jur.  265 ;  2  W,  Rob.  84 ;  Gore 
T.  Gardiner,  sup. 

(r)  Loehiel,  sup. 

(*)  North  Star,  29  L.  J.  Adm.  73. 

(t)  Edmond,  29  L.  J.  Adm.  76. 

(u)  Loehiel,  sup, ;  Osmanli,  sup, ; 
Toivo,  sup,  ;  Smith  y.  Gould,  sup,  ;  Ed* 
mond,  tup.  And  see  Fish.  Mtg.  90, 
ed.  3  ;  96,  ed.  4. 

(t)  Gore  v.  Gardiner,  sup. ;  Beldon  ▼. 


Sacr.  5. 


BOTTOMRY  BOND. 


631 


extent. 


No  bond  is  valid  where  the  agent  of  the  shipowner  has  funds  in  There  moBt 
hand  (y),  or  the  master  can  obtain  the  necessary  advances  upon  the      ^^  ^   * 
personal  credit  of  the  owner  (z) ;  but  such  bond  will  not  be  invali- 
dated by  the  fact  that  a  part  of  the  sum  secured  by  the  bond  might 
have  been  raised  from  other  funds  which  were  at  the  command  of 
the  captain ;  but  an  account  will  be  directed  (a). 

The  master  cannot,  upon  a  bottomry  bond,  pledge  the  shipowner  To  what 
to  the  lender  of  the  money  beyond  the  value  of  the  ship  (6).  By 
such  a  bond  he  gives  a  remedy  tn  rem  only,  and  not  a  personal 
remedy  against  the  shipowner  (5) ;  and  he  cannot  give  to  the  lender 
a  direct  remedy  on  the  bond  itself  against  the  owner  as  well  as 
against  the  ship  (c).  And  if  by  agreement  the  time  for  pay- 
ment is  postponed,  the  contract,  being  no  longer  founded  on  the 
necessity  of  the  ship,  becomes  personal,  and  loses  its  character  of 
bottomry  (d). 

A  master  has  no  authority  to  hypothecate  the  ship  to  secure  Maritime 
advances  for  repairs,  with  or  without  maritin;e  interest,  except  by 
an  instrument  which  is  to  take  effect  onlt/  in  the  event  of  the  ship's 
safe  arrival  (6).    Maritime  risk  is  an  ingredient  essential  to  the 
vitality  of  a  bottomry  bond  (/). 

The  bond  is  commonly  made  payable  a  short  time  after  the  "When  pay- 
arrival  of  the  ship  at  her  destination  (g) ;  and  it  must  express  or 
imply  that  the  loan  is  risked  upon  the  arrival  of  the  ship  (A). 

Nothing  short  of  the  destruction  of  the  ship  and  cargo  will 
discharge  the  condition  of  a  bottomry  bond  («).  It  will  not  be 
discharged  by  the  abandonment  of  the  voyage  {k). 

A  bottomry  bond  on  freight,  in  case  the  ship  is  lost  by  collision, 
attaches  upon  a  sum  of  money  awarded  against  the  other  ship  for 


risk. 


able. 


Campbell,  tup.  And  see  Re  Kamak,  2 
L.  B.  A.  &  E.  289 ;  2  J.  0.  606 ;  6  Mo. 
P.  0.  N.  S.  136. 

iif)  Lyall  y.  Hiehs,  27  Beav.  616; 
Hebe,  2  W.  Rob.  146,  412. 

(s)   Wallaee  y.  Fielden,  tup. 

(a)  J)ob8on  y.  ZpaU,  3  My.  &  Or.  463, 
n. ;  2  Ph.  323,  n. ;  Heart  of  Oak,  1  W. 
Bob.  204 ;  Smith  y.  Gould,  tup. 

(b)  Benton  y.  Duncan,  3  Exo.  666  ;  14 
Jut.  218,  222. 

{e)  Stainbank  y.  Shtpard,  13  C.  B.  418; 
17  Jar.  1032,  Exc.  Gh. 

(<Q  Royal  Areh,  tup. 

{e)  Elephanta,  16  Jar.  1186,  Adm. ; 
Stainbank  y.  Fenninff,  11  0.  B.  61 ;  16 


Jar.  1082. 
(/)  Indomitable,  I  Swab.  446 ;  Ailae, 

2  Hag.  Adm.  48  ;  .Royal  Areh,  tup. 

(^)  Duke  of  Bedford,  tup.;  North  Star, 
Lash,  46. 

{h)  Nelson,  tup. ;  Allot,  tup. ;  Stain" 
bank  y.  Fenniny,  tup.;  Stainbank 
y.  Shepard,  tup. ;  Mary  Ann,  1  L.  B. 
Adm.  13 ;  Smith  y.  Bank  of  N.  S. 
Walet,  tup. 

(t)  Thompson Y.  Roy alJSxchanye  AttuT' 
once,  1  M.  &  S.  30  ;  Joyee  y.  JFilliamton, 

3  Doag.  164;  BroomJUld  y.  Southern 
Ins.  Co.  6  L.  B.  Exc.  192 ;  Elephanta, 
tup. 

(k)  Helgoland,  tup. 
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On  diipy 

freight, 

cargo. 


ManhflUing. 


Cownnimioft* 
tion  with 
owner. 


loflB  of  freiglit  (/).  An  intentioii  to  incur  mantime  lisk  may  be 
implied  (m) ;  and  as  to  maritime  interest,  see  (m). 

If  the  bottomiy  bond  is  of  the  ship,  frraght,  and  cargo,  the  diip 
and  freight  are  liable  first,  then  the  cargo  (/#).  If  the  ship  only  be 
hypothecated,  the  freight  will  not  be  liable  to  the  bondholder  (o)  ; 
nor  the  cargo  Ip).  But  if  the  ship  and  cargo,  or  the  cargo  alone, 
be  the  subject  of  the  bond,  the  freight  in  the  one  case  and  the  ship 
and  freight  in  the  other  will  still  be  liable  before  the  cargo  can  be 
applied  (q).  The  bottomry  of  the  keel  of  the  ship  operates  upon 
the  whole  ship,  with  its  rigging  and  stores,  though  temporarily 
detached  (r).  The  cargo  cannot  be  bound  without  the  ship  and 
freight ;  although  the  bond  purports  only  to  affect  the  cargo,  the 
proceeds  of  the  ship  and  freight  must  be  first  applied  («).  The 
right  attaches  to  the  cargo  from  necessity,  and  is  measured  by  the 
degree  of  danger  and  the  adyanoes  requu^  and  the  suffid^icy  of 
the  ship  and  freight  to  meet  the  adyanoes  (t).  In  no  case  can  the 
cargo  be  hypothecated  until  it  is  on  board  and  under  the  control  of 
the  master  (u). 

Where  the  bottomry  bond  bound  the  ship,  freight,  and  cargo, 
but  the  master's  claim  for  wages  was  only  on  the  ship  and  freight, 
the  assets  were  marshalled  (j*). 

Before  resorting  to  bottomry,  the  master  must  give  notice  to  the 
owner  (if  practicable)  (f/).  The  bankruptcy  of  the  owner  is  no 
excuse  (y),  and  notice  to  the  mortgagee  is  not  sufficient  (y) ;  nor 
is  the  master  bound  to  communicate  with  the  mortgagee  (s) ;  nor 
are  advertisements  for  a  loan  on  bottomry  in  the  port  where  the 
owner  resides  notice  to  him  (a),  but  a  letter  from  a  British  consul 
is  {b) ;  and  if  communication  has  been  made,  the  master  need  not 
wait  for  an  answer  if  the  delay  would  endanger  the  safety  of  the 
ship  or  cargo  (c). 


(/)  EmpuM,  6  P.  D.  6. 

\m)  Fiflh.  Mtg.  93,  ed.  3  ;  99,  ed.  4. 

(n)  Bonaparte f  14  Jur.  605,  Adm. ; 
BiMon  y.  Buneanf  1  Exc.  637 ;  affirmed 
8  ib.  644  ;  14  Jur.  218. 

(o)  Marp  Ann,  4  N.  of  0.  376. 

Ip)  La  Conitantia,  2  W.  Bob.  404  ;  4 
N.  of  C.  286,  612. 

(q)  Frinoe  Regent,  cited  2  W.  Rob.  83; 
Oratitudine,  3  Bob.  Adm.  240. 

(r)  Atlas,  2  Hag.  Adm.  48 ;  Alexander, 
1  Dods.  278. 

(»)  La  Constantia,  tup.;  Btmaparte,  3 


W.  Bob.  298 ;  17  Jur.  286,  Adm. ;  8  Mo. 
P.  C.  469. 

(t)  Lord  Cochrane,  2  ib.  320  ;  Gratitu- 
dine,  sup,  ;  Benson  y.  Duncan,  sup. 

(u)  Jonathan  Goodhue,  Swab.  366. 

(:i;)  Eugenie,  4  L.  B.  Adm.  123. 

(y)  Fanama,  3  J.  G.  199. 

{z)  Helgoland,  1  Swab.  491 

(a)  Nuova  Loanese,  17  Jur.  263,  Adm.  ; 
Soares  y.  Eahn,  3  Ho.  P.  C.  1. 

{b)  Bonaparte,  sup. 

(c)  Wallace  y.  Fielden,  7  Mo.  P.  0.  C. 
398;   3  W.  Bob.   243;  Olivier,  Lush. 
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But  tiie  power  of  giving  a  bond  exists  without  communication^  No  means  of 
altnougn  the  owner  resiaes  m  the  same  country,  if  there  is  no  tion. 
means  of  communicating  with  him  and  the  exigency  of  the  case 
requires  the  bottomry  bond  (d) ;  but  otherwise  if  the  communication 
is  easy  (e).  But  notwithstanding  what  has  been  said  above,  a  bot- 
tomry bond  given  by  the  captain  for  repairs  done  abroad,  will  not 
be  invalidated  by  the  fact  that  the  captain  might  have  communi- 
cated with  the  shipowners  in  England  for  the  purpose  of  obtaining 
supplies,  even  in  favour  of  a  mortgagee  of  the  ship;  and  if  the 
action  allege  fraud  which  is  not  proved,  the  Court  will,  contrary  to 
the  general  rule,  instead  of  dismissing  the  action,  direct  inquiries, 
for  the  benefit  of  the  defendant,  as  to  the  amount  due  to  him  on 
the  bond  (/). 

A  vessel  belonging  to  a  port  in  this  country  cannot  be  made  the 
subject  of  a  bottomry  bond  in  another  port  of  this  country  (^),  if 
communication  can  be  had  with  the  owner  (h) ;  and  not  even  with 
the  consent  of  the  owner  for  a  new  voyage,  lest  a  secret  lien,  not 
appearing  on  the  ship's  papers,  should  be  created  (/). 

A  bond  may  be  given  in  a  foreign  port  for  the  completion  of  the  Foreign  port, 
voyage  (Xr),  or  for  the  return  voyage  (/),  and  for  a  new  voyage  from 
a  foreign  port,  but  not  without  the  consent  of  the  owner  (m). 

In  relation  to  the  rights  and  remedies  of  persons  having  claims  Home  port, 
for  repairs  done  to,  or  supplies  furnished  to  or  for,  ships,  every 
port  TN-ithin  the  United  Kingdom  of  Grreat  Britain  and  Ireland,  the 
islands  of  Man,  Ghiemsey,  Jersey,  Aldemey  and  Sark,  and  the 
islands  adjacent  to  any  of  them,  being  part  of  the  dominions  of 
Her  Majesty,  shall  be  deemed  a  home  port  (w). 

A  contract  of  hypothecation  made  by  the  master  does  not  transfer  Property  not 
the  property  in  the  ship,  but  only  gives  the  creditor  a  privilege  or 


484.  And  see  jiustralasian,  ^.  Co.  v. 
Morae,  4  J.  C.  222. 

(d)  Wallace  v.  Fielden,  tup.;  Tiobely 
1  Doda.  273 ;  Trident,  I  W.  Rob.  29. 
See  JohM  r.  SimorUf  2  Q.  B.  425; 
Arthur  v.  Barton,  6  M.  &  W.  138; 
Lochiely  2  W.  Rob.  34  ;  7  Jur.  266 ;  2  N. 
of  C.  177;  Stainbank  T.  Fetmingy  11  0. 
B.  61 ;  16  Jur.  1082 ;  Beldon  y.  Camp- 
bell,  6  £xc.  886. 

(f)  John$  T.  Simons,  aup, ;  Stonehotue 
y.  Gent,  2  Q.  B.  431,  n. 

(/)  Glaseott  y.  Lang,  2  Fh.  310. 

(^)  Loehiel,  tup.    And  see  Miteheeon 


y.  Oliver,  1  Jur.  N.  S.  900;  reyersing 
Frost  y.  Oliver,  18  Jur.  166,  Q.  B. ; 
and  Ze  Blanch  y.  Granger,  36  Beay.  187. 

(A)   Tsahel,  sup,;  Trident,  sup, 

(t)  Johnson  y.  Shippen,  2  Ld.  Raym. 
982 ;  Royal  Arch,  Swab.  269 ;  Jenny,  2 
W.  Rob.  6. 

(k)  Vibilia,  1  W.  Rob.  1 ;  Lloyd  y. 
Guibert,  1  L.  R.  Q.  B.  116. 

(/)  Kelson,  1  Hag.  Adm.  169. 

(m)  Royal  Arch,  sup, ;  Lister  y.  Baxter, 
Stra.  696. 

(n)  19  &  20  Vict.  c.  97,  s.  8 ;  for 
Scotland,  t^.  o.  60,  s.  18. 
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priority. 


Fraud. 


Costs. 


claiin  on  it,  to  be  carried  into  effect  by  legal  procees  (o).  And  it  is 
necessary  to  the  validity  of  a  bond  securing  maritinie  interest,  that 
the  money  should  be  originally  advanced  on  the  security  of  the 
ship  (p). 

It  is  to  be  observed  of  these  nmrititne  securities  in  general,  that 
if  they  are  given  at  different  periods  of  a  voyage,  and  the  value  of 
the  ship  is  insufficient  to  discharge  them  all,  the  last  in  point  of 
date  is  entitled  to  priority  of  payment  (q). 

The  Court  of  Chancery  could,  before  the  Jud.  Act,  have  exer- 
cised jurisdiction  over  bottomry  bonds  in  favour  of  a  mortgagee  in 
case  of  fraud,  and  would  for  that  purpose  have  enjoined  all  pro- 
ceedings on  the  bond  in  the  Admiralty  Court  (r),  but  this  power  is 
taken  away  by  the  Jud.  Act  (s). 

When  the  part  owner  of  a  ship,  which  has  been  let  by  a  mRnayng 
owner  for  a  voyage,  by  process  in  the  Admiralty  Court,  compels  the 
managing  owner  to  give  security  for  his  (the  part  owner's)  share 
before  the  ship  is  allowed  to  sail,  he  will  not  be  allowed  a  share  of 
the  profits  of  that  voyage  (t). 

A  managing  owner,  registered  as  such,  has  not  per  se  authority 
to  bind  all  part-owners,  when  they  are  not  interested  in  the  ad- 
venture {ti)y  although  the  latter  have  allowed  the  registry  to  remain 
unaltered. 

The  bond-holder  is  pritnd  facie  entitled  to  his  costs  (it),  but  not 
where  a  large  deduction  is  made  from  his  claim  (x). 


(6.)  Mortgage  affreight, 

1.  Freight  is  the  reward  which  the  law  gives  for  carrying  goods  ; 
it  IB  incident  to  the  employment  of  the  ship,  and  necessarily  passes 
by  transfer  of  the  ship  (y). 

2.  The  freight^  if  in  a  charter-party,  may  be  assigned  indepen- 
dently of  the  ship,  and  will  not  be  within  the  Begistry  Acts ;  and 
the  Courts  wiU  grant  an  injunction  to  prevent  payment  to  the 


(0)  Abbott  on  Shipping,  128,  ed.  11. 
\p)  lb,  131. 
(q)  lb,  138. 

(r)  QlMcott  V.  Lang,   8  Sim.  358 ;  3 
My.  &  Or.  461. 
(j)  36  &  37  Vict.  c.  66,  s.  6. 
{t)  DavU  Y.  JohmtMf  4  Sim.  639. 


(m)  Frazer  v.  dahbertton,  6  Q.  B.  D. 
93,  Bowen,  J. 

(x)  Gauntlet,  3  W.  Rob.  167. 

(y)  LangUm  v.  Morton,  6  Beav.  20; 
Morriaon  r,  Faraont,  2  Taunt.  407 ;  Jkan 
V.  MeOhie,  4  Bing.  46  ;  Cargo  tx  Argoa, 
6  J.  0.  134. 


Sect.  6. 


HOBTGAGE  OF  FREIGHT. 
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mortgagor  («).  And  though  the  ship  and  freight  were  included 
in  one  contract,  it  might  have  been  good  as  to  the  freight,  though 
bad  as  to  the  ship  (a). 

3.  The  future  earnings  can  be  assigned,  and  will  be  good  against 
the  trustee  in  bankruptcy,  at  least  if  the  earnings  are  due  before 

the  bankruptcy  (b).  A  general  assignment  of  all  the  future  earn-  Future 
ings  of  a  ship,  which  might  for  ever  separate  the  ship  and  freight,  ^  ' 
though  for  security  of  a  debt,  was  held  to  be  bad  in  Bjohimon  v. 
Macdonnell  (c).  But  in  Douglas  v.  Russell  (</),  the  Vice-Chancellor 
held  otherwise ;  in  that  case,  however,  the  ship  had  been  pre- 
viously assigned  to  the  same  parties.  An  assignment  of  a  ship, 
mth  all  its  future  freight  y  earnings^  and  cargo,  by  way  of  security,  is 
clearly  valid  (e)  ;  and  d  fortiori  the  assignment  of  a  ship  and  the 
freight  to  be  earned  during  a  particular  voyage  (/). 

4.  The  right  to  the  freight  is  incidental  to  the  ownership,  and  Freight 
can  be  originally  dealt  with  only  by  the  owner  of  the  ship  (g) ;  and,  ownOTdiip 
as  a  general  rule,  a  mortgage  of  freight  by  the  owner  will  bind  a  ®'  *^P* 
subsequent  mortgagee  of  the  ship  ;  but  where  the  owner  of  a  ship 
assigned  the  freight  not  yet  earned,  and  three  days  afterwards  with 

the  knowledge  of  the  assignee,  mortgaged  the  ship  to  the  defendants 
who  registered  their  mortgage,  the  assignee  having  neglected  to 
give  notice  of  his  claim  upon  the  freight  to  the  mortgagees,  it  was 
held  that  the  assignee  was  not  entitled  to  set  up  any  right  to  such 
freight  in  opposition  to  the  rights  of  the  mortgagees  (h), 

5.  Although  s.  70  of  the  Act  of  1854  has  declared  that  a  mort-  Mortgagee 
gagee  shall  not  be  deemed  owner,  except  in  so  far  as  may  be  neces-  freight, 
sary  for  making  the  ship  or  share  liable  as  a  security  for  the  mortgage 

debt,  yet  the  freight  accruing  due  will  belong  to  him  on  his  taking 
possession  (t).    And  although  he  could  not  at  law,  before  the  Jud. 


(z)  Meataer  y.  Gilletpie,  11  Yes.  637; 
Oardtier  v.  Lachlan^  4  My.  &  Cr.  129  ;  6 
Sim.  407. 

(a)  Mestaer  y.  Gillespie,  tttp. ;  DaveH' 
port  y.  Whitmore,  2  My.  &  Cr.  177. 

(b)  Leslie  y.  Guthrie,  1  Bing.  N.  C. 
697  ;  Gardner  y.  Casenov$j  26  L.  J.  Exc. 
17  ;  Bekher  y.  Capper ,  4  Man.  &  G.  502. 

(e)  5  M.  &  S.  228 ;  Speldt  y.  Zeehmere, 
13  Yes.  588. 

{d)  4  Sim.  535 ;  afBrmed  3  My.  &  E. 
488;  Jie  ship  Warre,  8  Pri.  269,  n. ; 
Leslie  y.  Guthrie^  sup. 


{«)  Curtis  y.  Auber,  1  J.  &  W.  526 ; 
Gib8<m  y.  Ittffo,  6  Ha.  112;  Lindsay  y. 
Gibbs,  22  Beay.  522 ;  2  Jur.  N.  S.  1039. 

(/)  Langton  y.  Horton^  1  Ha.  549. 

{g)  Morrison  y.  Parsons,  sup.;  Lindsay 
y.  Gibbs,  sup. ;  Willis  y.  Palmer,  6  Jur. 
N.  S.  732,  C.  P. 

(A)  Wilam  y.  W.  14  Eq.  32,  Y.  C. 
Malins;  Eusden  y.  Fbpe,  3  L.  B.  Exc. 
272. 

(i)  Dean  y.  M*Ghie,  4  Biug.  45 ;  12 
J.  B.  Moore,  185. 
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Act,  8ue  in  his  own  name  for  the  freight  due  under  a  charter-party 
entered  into  by  the  morfgagor,  at  least  if  the  charter-party  had 
been  made  prior  to  the  moi-tgage  of  the  ship  (A),  or,  as  it  seems, 
under  a  contract  made  subsequently  with  the  mortgagor  (7),  jei 
payment  made  to  the  mortgagee  by  the  freighter  will  be  a  good 
payment,  even  as  against  a  subsequent  mortgagee  of  the  freight  (/«). 
It  has,  however,  been  held,  that  if  the  mortgagee  does  not  take 
possession  of  the  ship  till  the  completion  of  the  voyage^  the  mort- 
gagor being  in  possession  in  the  meantime,  the  mortgagee  cannot 
recover  the  freight  already  earned  previous  to  his  so  taking  pos- 
session (/).     In  the  case  last  referred  to,  Lord  Mansfield  said,  "  till 
the  mortgagee  takes  possession,  the  mortgagor  is  owner  to  all  the 
world;   he  bears  the  expenses,  and  he  is  to  reap  the  profits." 
A  mortgagee  of  a  ship  does  not  ordinarily  speaking  obtain  by  the 
mortgage  alone  a  transfer  by  way  of  contract,  or  assignment  of  the 
right  to  freight.     The  mortgagor  remains  the  dorniniis  of  the  ship 
with  regard  to  everything  relating  to  its  employment  or  non- 
emplojTnent,  or  to  any  rate  of  freight  to  bo  earned  by  its  employ- 
ment imtil  the  mortgagee  takes  possession.     The  mortgagee  on 
taking  possession  becomes  the  owTier,  and  it  is  by  virtue  of  that 
ownership,  and  not  by  virtue  of  any  antecedent  contract  of  right. 
When  freight  that  he  is  entitled  to  receive  the  freight  which  by  contract  or  other- 
payable.  ^^^  j^  lawfully  payable  (//) ;  and  if  the  mortgagee  intervene  by 
taking  possession,  or  by  an  act  eqidvalent  to  taking  possession, 
before  the  freight  becomes  j^oyabky  he  is  entitled  as  against  the 
mortgagor  or  his  trustee  in  bankruptcy  to  receive  it  (o) ;  and  the 
freight  does  not  become  payable  to  the  owner  until  the  unloading 
and  delivery  of  the  cargo  {p ) ;  but  the  general  policy  of  the  law  as 
to  the  time  of  payment  can  be  controlled  by  express  stipulation  in 
the  charter-party  or  otherwise  {q). 

The  mortgagee's  not  taking  possession  will  not,  however,  give 


(*)  Splidt  V.  BoicUiy   10  East,  279 ; 
Morriton  v.  Parsons,  2  Taunt.  407. 
{I)    Chinnery  v.  Blackbume,  I  H.  Bl. 

117,  n. 
(m)  Morrison  v.  Parsons,  sup, 
(w)  Keith  V.  Burrows,  2  App.  Ca.  636 ; 
affirming  2  C.  P.  D.  163. 

(o)  Rusdm  V.  Pope,  3  L.  R.  Exc.  269 ; 
Liverpool  Marine,  ^e,  Co.  v.  Wilson,  7 
Ch.  507,  L.  J. ;  Gardner  v.  Cazenove,  26 
L.  J.  Exo.  17.    But  Beb  Bobbin  Y.  Comer- 


ford,  10  Ir.  Ch.  327 ;  Wilson  v.  W.  14 
Eq.  32,  y.  G.  Malins. 

(p)  Cato  V.  Irving,  5  De  G.  &  Sm. 
210;  16  Jur.  161 ;  Brown  v.  Tanner,  3 
Ch.  697  ;  reversing  2  Eq.  806,  V.  C. 
Stuart.  See  Bright  v.  Cowper,  1  Brownl. 
21 ;  Moller  v.  Toung,  6  E.  &  B.  7,  766  ; 
Sanders  v.  Vameller,  4  Q.  B.  291.  But 
see  Toung  v.  Lindsay,  27  Beav.  405 ; 
Camden  y.  Anderson,  5  T.  B.  709. 

{q)  John,  3  W.  Rob.  170. 
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any  better  right  to  a  subsequent  inoumbrancer  who  had  notice  of 
the  prior  security  (r). 

(7.)  Mortgage  of  and  other  dealings  xcith^  the  cargo. 

Cargo  does  not  belong  to  the  mortgagee  (s) ;  in  the  absence  of 
any  special  agreement  it  belongs  to  the  mortgagor  (^).  But  an 
assignment  of  a  whaler  (which  is  at  sea),  tcith  its  appurtenances^ 
will  not  pass  to  the  vendee  or  mortgagee  the  cargo  of  oil  gained 
during  the  adventure,  the  principle  on  which  the  freight  passes 
with  the  ship  not  applying  to  the  cargo  («). 

Under  the  term  ^'ship  and  its  appurtenances^^  wiU  pass  with  the  "Appwte- 

21An068« 

ship  anything  which  is  on  board  for  the  accomplishment  of  the 
object  of  the  voyage,  and  of  the  adventure  in  which  she  is 
engaged  (a?). 

An  assignment  may  be  made  of  a  future  cargo,  which  will  be  Future  cargo, 
valid,  and  such  title  will  not  be  affected  by  a  subsequent  execution 
by  a  judgment  creditor,  at  all  events  if  due  diligence  is  used  to 
complete  the  title  by  notice  (y). 

An  assignment  of  a  cargo,  whether  existing  or  to  be  gained,  is  Registry, 
not  within  the  Registry  Acts  (a). 

The  master  is  intrusted  with  the  cargo  for  the  sole  purpose  of  Master's 

.....         power  over 

taking  reasonable  care  of  it  and  conveying  it  to  its  destination,  oargo. 
and  is  bound  to  make  every  possible  exertion  to  accomplish  that 
purpose  (a).  A  duty  is  cast  on  him  in  many  cases  of  accident  and 
emergency  to  act  for  the  safety  of  the  cargo  in  such  manner  as  may 
be  best  under  the  circumstances  in  which  it  may  be  placed,  and  as 
a  correlative  right,  he  is  entitled  to  charge  its  owner  with  the  ex- 
penses properly  incurred  in  so  doing  (J).  He  has  no  power  to  sell 
or  mortgage  the  cargo  or  any  part  thereof  except  imder  the  pressure 
of  severe  consummate  distress  {c)  either  of  the  ship,  as  when  the 
master  has  no  other  means  of  procuring  supplies  or  repairs,  or  of 
the  cargo,  as  where  it  lies  perishing  at  some  intermediate  port.  It 
is  not  sufficient  to  prove  that  the  master  was  doing  the  best  for  all 

(r)  Qihion  v.  Ingo,  6  Ha.  112.  (c)  Langton  y.  Morton,  6  Beav.  9. 

(«)  Alexander  v.  SimnUy  18  Beav.  80,  (a)  Notara  v.  Senderton,  7L.  R.  Q.  B. 

affirmed  6  De  G.  M.  &  G.  80.  225. 

(t)  Branekery.  Molyneux,  ZSoott.'S.'R,  {b)  Tromon  v.  Dent,  8  Mo.  P.  0.  419 ; 

332.  Notarra  v.  Sendereon,  tup, ;  Australasian 

(w)  Langton  v.  Horton,  6  Beav.  9.  Navigation  Ch.  v.  Morse,  4  J.  G.  222  ; 

{x)  Dundee,  1  Hagg.  109 ;  S.  C.  Gale  v.  Cargo  ex  Argos,  6  t*.  166. 

Laurie,  5  B.  &  C.  162.  {e)  Gratitudine,  3  0.  Rob.  Adm.  241. 

(jg)  Langton  v.  Horton,  1  Ha.  549. 
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oonoemed  (d).    Though  the  ahip  is  a  wreck,  and  the  cargo  on  the 
wreck,  still  he  haB  no  power  to  sell  the  cargo  if  he  can  store  it  (^). 

A  master  of  a  ship  who  borrows  money  on  bottomry  for  the 
repairs  of  the  ship  acts  exclusively  as  the  agent  of  the  owner  of 
the  ship  (/) ;  he  does  not  act  as  a  sort  of  supercargo  for  the  benefit 
of  the  o^-ner  of  the  cargo  (/). 

The  owner  of  the  ship  is  liable  for  the  act  of  the  master,  though 
he  sold  the  cargo  under  a  mistake,  if  he  acted  bond  fide  within  the 
scope  of  his  authority  (</).  Every  act  not  strictly  in  furtherance  of 
the  duty  to  deliver  is  an  act  for  which  the  master  and  his  owneis 
may  be  made  responsible  iji) ;  and  this  more  strictly  where  the 
master  has  the  means  of  communicating  with  the  owner  of  the 
cargo  (/) ;  but  the  cargo  is  not  bound  if  the  repairs  are  done  before 
the  execution  of  the  bond  and  the  actual  shipment  of  the  cargo  (X-). 

For  money  raised  by  pledge  of  the  cargo  or  sale  of  port  of  it  for 
the  purpose  of  repairing  the  vessel,  the  shipper  has  a  right  to  be 
reimbursed  by  the  shipowner  all  loss  or  expenses  arising  from  such 
pledge  or  sale,  though  the  ship  and  cargo  be  pledged  by  the  same 
instrument,  and  the  money  raised  thereby  exceeds  the  value  of  the 
ship  as  repaired  together  with  the  freight,  and  notwithstanding  the 
shipowner  on  receiving  notice  refuses  to  ratify  the  act  of  the  master, 
and  abandons  the  ship  and  freight  (/). 

The  validity,  as  against  cargo  owners,  of  a  bottomry  bond  entered 
into  by  the  master  of  a  foreign  ship  is  not  decided  by  the  general 
maritime  law  as  administered  in  England,  nor  by  the  lex  loci  con^ 
tract  us,  but  by  the  law  of  the  ship's  flag  (/).  And  the  law  of  the 
ship's  flag  decides  contracts  of  affreightment  {m). 


k 


(d)  Tronson  v.  Dent,  8  Mo.  P.  0.  419 ; 
Acatot  Y.  Sums,  3  Ex.  I).  282  ;  Atlantie, 
^e.  Co.  V.  Muth,  16  Ch.  D.  481,  C.  A. 

(e)  CammellY.  Sewall,  3  H.  &  N.  617; 
EwhmkY,  Nutting,  7  0.  B.  777 ;  Notana 
T.  Hmderton,  7  L.  B.  Q.  B.  227  ;  Acatot 
V.  Bums,  3  Ex.  D.  290 ;  Atlantic,  ^e.  Go, 
T.  Huth,  tup. 

(/)  Bmton  y.  Duncan,  1  Exc.  637 ; 
17  L.  J.  Exo.  238 ;  affirmed  8  Exo.  644  ; 
14  Jur.  218 ;  18  L.  J.  Exc.  169. 

((/)  Eijohank  y.  Nutting,  tup.  See 
Wagttaffe  y.  Anderton,  4  C.  P.  D. 
283—8. 

(A)  Eiohank  y.  Nutting,  tup.;  Morrit 


y.  JRobinton,  3  B.  &  G.  196. 

(•)  Gratitudins,  3  C.  Bob.  Adm.  241 
WUkinton  y.  Wilton,  8  Mo.  P.  0.  C.  469 
Hamburgh,  11  W.  R.  647 ;  Br.  &  L.  268 
WaUwst  y.  EUlden,  7  Mo.  P.  0.  C.  398 
Klcinwort  y.  Capa  Maritinutf  2  App.  C. 
166. 

{k)  Goodhue,  1  Swab.  366. 

(/)  Gactano,  9  Q.  B.  D.  137,  leyenmg 
7  P.  D.  1 ;  Tiope  y.  Niekerton,  3  Story, 
466,  notwithstanding  Gratitudine,  tup.  ; 
Bonaparte,  8  Mo.  P.  C.  469  ;  Hamhwrgh, 
tup. 

(m)  Lloyd  y.  Guihert,  1  L.  R.  Q.  B. 
116. 
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(8.)  Respondentia, 

The  contract  of  respondentia  is  a  security  upon  the  cargo  only, 
founded  upon  the  same  necessity  for  the  preservation  of  the  pro- 
perty, and  governed  by  the  same  principles  as  the  contract  of 
"bottomry,  but  binding  (it  is  said)  the  borrower  personally  (»),  and 
is  to  secure  the  necessary  costs  of  transhipping  and  forwarding  the 
cargo  to  its  destination  (<?).  It  is  also  subject  to  the  like  rules 
respecting  maritime  risk  and  interest,  and  the  rejection  of  void 
stipulations,  as  a  bottomry  bond  {p). 

The  master  has  no  power  to  sell  damaged  goods  or  cargo  {q)y  or  Commimica- 
to  hypothecate  the  cargo  for  the  exigencies  of  the  ship  (r),  without  oTOOTof 
communicating  with  the   owner   thereof;    and  notice  should  be  ^^'firo- 
given  to  the  owners  of  the  cargo  before  it  is  hypothecated  on 
bottomry,  or  respondentia  («),  unless  the  shipper  of  the  goods  is  on 
the  spot,  and  cognizant  of  the  bottomry  or  respondentia  {t)  ;  and 
unless  owners  are  so  numerous  and  remote  that  the  expense  and 
hazard  of  keeping  the  cargo  pending  the  communication  would 
probably  be  equivalent  to  its  loss  {u). 

The  effect  of  the  contract  depends  on  the  form  of  the  instrument; 
and  although  the  recital  stated  that  the  loan  was  on  the  goods 
laden  or  to  be  laden,  the  borrower  was  only  personally  liable  {x). 

{n)  Fish.  Mtg.  p.  9,  ed.  3 ;  106,  ed.  4.  G.  G.  N.  S.  289  ;  Onicard,  $up, 

(o)   Carffo  ex  Sultan,  Swab.  604.  (0  Lord  Cochrane,  2  W.  Bob.  320 ;  3 

(p)  Cognac,  2  Hag.  Ad.  377.  N.  of  G.  172 ;  bat  see  Nuova  Loanese,  17 

{q)  Australasian  Steam  Co.  v.  Morse,  4  Jur.  263,  Adm.  oont. 

J.  G.  228;  Aeatos  v.  Bums,  3  Ex.  D.  (u)  Cargo  ex  Sultan,  sup,;  Australasian 

282  ;  Onward,  4  L.  B.  A.  &  E.  8.  Co.  y.  Morse,  sup. ;  Durantjf  y.  Eart,  2 

(r)  mikinson  y.  JTilson,  sup.  Mo.  P.  G.  N.  S.  289. 

(t)  Eamhurgh,  B.  &  L.  263 ;  2  Mo.  P.  (x)  Busk  y.  Fearon,  4  East,  819. 
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(1.)  Definition. 

A  FLEDGE  or  pawn  (for  these  words  are  used  indifferently)  is  a 
security  by  way  of  bailment  of  a  personal  chattel,  by  which  a  special 
or  qualified  property  therein,  sufficient  to  support  an  action  againjst 
a  person  who  wrongfully  converts  it,  is  vested  in  the  pledgee,  the 
general  property  remaining  in  the  pledgor,  and  it  is  created  by,  and 
is  incomplete  without,  an  actual  or  constructive  delivery  of  the  thing 
pledged  to  or  on  behalf  of  the  pledgee  (a). 

The  pledgee  is  entitled  to  hold  every  separate  thing  comprised 
in  the  pledge,  and  also  whatever  by  natural  increase  becomes  acces- 
sory to  it,  as  the  young  of  sheep  bom  after  the  pledge  of  the  flock  (ft), 
but  not  such  as  are  substituted  for  them  (o). 

(a)  Fiflh.  Mtg.  64,  ed.  3;  72,  ed.  4.  {c)   Wehtter  y.  Power,  2  J.  G.  69 ;  5 

{b)  Story  on  Bailments,  as.  292,  314  ;      Mo.  P.  G.  N.  S.  92. 
Dig.  zx.  tit.  lyde  rignorUnu,  &o.  xiii. 
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(2.)  Distinction  bettceen  mortgage  and  pawn. 

The  distinction  between  a  mortgage  and  a  pawn  is,  that  the 
former  passes  the  whole  legal  interest  to  the  mortgagee ;  in  the 
latter,  the  pawnee  has  a  special  property  in  the  goods  pawned,  to 
detain  them  for  his  security,  the  general  property  continuing  in  the 
pawnor  (d)  ;  and  upon  tender  by  him  of  the  debt,  the  property,  not- 
withstanding the  refusal,  is  revested  instantly  without  claim  (<?) ; 
and  the  pawnor  may  sue  for  them  (/) ;  but  it  seems  that  the  pro- 
perty would  not  be  revested  on  tender  by  oiie  of  several  joint 
owners  (</). 

There  is  also  another  distinction.  In  a  pledge  the  right  of  the 
pledgee  is  not  completed  except  by  possession,  and  ordinarily  when 
that  possession  is  relinquished  the  right  of  the  pledgee  is  extin- 
guished or  waived  (h).  What  constitutes  a  sufficient  possession  is 
a  matter  sometimes  of  considerable  nicety  (i).  But  in  the  case  of 
a  mortgage  of  personal  property,  the  right  of  property  passes  by 
the  assignment  to  the  mortgagee,  and  possession  is  not  or  may  not 
be  essential  to  create  or  support  the  title  {k).  The  addition  of  a 
power  of  sale  is  not  sufficient  to  convert  the  pawnee  into  a  mort- 
pigee(/). 

(3.)   What  property  may  be  the  subject  of  a  pledge. 

These  are  ordinarily  goods  and  chattels ;  but  money  debts,  nego- 
oiable  instruments,  choses  in  action,  coupon  bonds  {m)y  shares  in 
the  stock  of  an  incorporated  company,  mortgages  (w),  and  indeed 
any  other  valuable  things  of  a  personal  nature,  such  as  patent 
rights  and  manuscripts,  may  by  the  common  law  be  delivered  in 
pledge  (n). 


(d)  Jones  y.  Smithy  2  Yee.  J.  378 ; 
Zickbarrow  y.  Mason,  6  East,  26,  n. 

{e)  Noy,  137;  BateUff  y,  Davis,  Cro. 
Jao.  244;  1  Buktr.  30;  Telv.  178; 
Coggs  y.  Bernard,  Lozd  Baymond,  909  ; 
3  Salk.  268  ;  Holt,  628 ;  Isaac  y.  Clark, 
2  BaUt.  306;  Myall  y.  Bowles,  1  Atk. 
167. 

(/)  6  Com.  Dig.  148,  A. 

(y)  Harper  y.  Godsell,  6  L.  R.  Q.  B. 
422. 


(h)  Story,  Bailm.  b.  287. 

(0  Martin  y.  Beid,  11  0.  B.  N.  S. 
730 ;  Donald  y.  Suckling,  1  L.  B.  Q.  B. 
687. 

{k)  Story,  Bailm.  s.  287. 

(/)   Franklin  y.  Neate,  13  M.  &  W.  48. 

\m)  Story,  Bailm.  s.  290. 

(fi)  Kemp  y.  Wesibrook,  1  Vea.  S.  278; 
Loekwood  y.  £wer,  9  Mod.  278 ;  S.  C.  2 
Atk.  303 ;  Boberts  y.  Wyatt,  2  Taunt. 
268. 


C. — VOL.  I. 
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(4.)   The  title  of  the  pkdgor. 

It  is  not  indispensable  that  the  pledge  should  belong  to  the 
pledgor;  it  is  safiSdent  if  it  is  pledged  with  the  consent  of  the 
owner  (o).  The  pledgor  impliedly  undertakes  that  he  has  an 
interest  in  the  pledge,  and  that  it  shall  be  made  effectual  to  answer 
the  obligation  {p).  The  pledge  is  at  all  events  good  between  the 
parties  ;  the/w^  tertii  cannot  be  set  up,  unless  the  third  person  en- 
forces his  own  superior  right  of  property  {q).  But  as  against  the 
real  owner,  the  pawnee  will  not  acquire  a  special  property  in  the 
chattel  if  the  person  who  assumes  to  pledge  be  himBolf  without 
title,  for  the  pawnee  can  have  no  greater  right  than  the  pawnor  (r). 
A  custom  that  a  pledge  by  a  stranger  in  market  overt  in  London 
binds  the  owner  is  bad  («). 

The  mere  possession,  obtained  through  false  representations,  of 
a  document  of  title  to  a  chattel,  will  not  support  the  title  of  a  band, 
fide  pawnee  of  the  chattel  for  value,  though  without  notice  of  the 
pledgor's  want  of  title  {t) ;  and  even  where  the  pawnor  remaining  in 
possession  for  a  limited  purpose  under  the  original  contract  to  pawn, 
or  by  the  fraudulent  use  of  a  document  of  title  adSEects  to  pledge 
the  chattel  to  another,  the  right  remains  in  the  first  pawnee, 
though  the  second  has  actually  obtained  possession  and  sold  the 
chattel  {u). 

The  sale  by  a  person  allowed  by  the  true  owner  to  have  posses- 
sion of  the  goods  so  that  he  is  able  to  hold  himseU  out  as  owner, 
probably  only  binds  the  true  owner,  where  the  possessor,  from  the 
nature  of  his  employment,  hsApnm&  facie  a  right  to  sell  {v). 

If  the  pledgor  has  only  a  limited  title  to  the  thing,  as  for  life  or 
for  years,  he  may  still  pawn  it  to  the  extent  of  his  title ;  but  when 
that  expires,  the  pledgee  must  surrender  it  to  the  person  who 
succeeds  to  the  ownership  {x).    And  the  bailee  of  goods  of  tenants 


(0)  Story,  Baihn.  b.  291,  ed.  8. 

\p)  lb.  B.  811,  per  PoUock,  0.  B. ; 
Cheetemany,  Sxall,  6  Ezo.  341. 

(q)  Story,  Bailm.  s.  291 ;  Garth  v. 
Mawardf  6  Car.  &  P.  346,  360. 

(r)  Hooper  y.  Jtamebottontf  4  Campb. 
121 ;  Cheesetnau  y.  JExall,  sup. ;  Waller 
T.  Hanger,  3  Bala.  17. 

(«)  Shepp.  Abr.  CuBtomB ;  Plowd.  243; 
Bro.  Abr.  Prerog.  6;  Fitzh.  Custom, 
pi.  2 ;  Hartopp  y.  Hoare,  8  Atk.  62. 


(0  Kingeford  y.  Merry,  26  L.  J.  Exc. 
83 ;  1  H.  &  N.  603 ;  Lamb  y.  Atten- 
borough,  1  B.  &  S.  831. 

(t<)  Reevee  y.  Capper,  6  Bing.  K.  0. 
136;  Meyeretein  y.  Barber,  2  L.  R.  0. 
P.  38,  661 ;  4  L.  R.  H.  L.  317,  per 
Martin,  B. 

(v)  Higgons  y.  Burton,  26  L.  J.  Exc. 
342. 

{x)  Hoare  y.  Parker,  2  T.  R.  376; 
Hooper  y.  Jtamtbottom,  sup.;  MeCombie 
y.  Davies,  7  East,  6. 
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in  oommon  cannot,  by  direction  of  one  of  them,  justify  a  pledge 
of  the  whole  (y). 

The  same  rule  applies  to  any  other  special  interest  or  special 
property  in  a  thing,  such  as  a  lien  or  a  right  by  a  former  pledge, 
•which  may  be  again  pledged  to  the  extent  of  such  lien  or  right, 
although  not  beyond  it  (2). 

The  person  in  lawful  possession  of  negociable  instruments  for 
money  may  pledge  them  {a)j  but  not  bills  of  lading;  as  a  factor 
may  sell,  but  ordinarily  cannot  pledge,  bills  of  lading  (a). 


(6.)  Delivery  and  effect  of  re-delivo^y. 

It  IB  of  the  essence  of  the  contract  that  there  should  be  a 
delivery  of  the  pledge,  and  without  delivery  the  pledgee  obtains  no 
right  of  property  in  the  thing  (i). 

Deliveiy  may  be  either  actual,  or  constructive,  or  symbolic,  as  Deliyery. 
of  goods  at  sea  by  transfer  of  the  muniments  of  title,  such  as  a  bill 
of  lading  or  an  assignment  thereof ;  so  goods  in  a  warehouse  may  1 
3  be  transferred  by  a  delivery  of  the  key  thereof  (c),  and  goods  in  a 
warehouse  subject  to  customs,  freight,  and  storage,  which  the  ware- 
houseman agrees  to  hold  for  the  pledgee  (d). 

The  pledge  of  the  bill  of  lading  will  carry  the  right  of  posses-  Fledfe  of  biU 
sion  even  after  the  landing  of  the  goods,  so  long  as  they  have  not  ^* 

come  to  the  hands  of  the  person  entitled  to  receive  them  under  the 
bill  of  lading  {e).  The  possession  from  the  symbolical  delivery  by 
a  key  or  bill  of  lading  cannot,  it  would  seem,  be  affected  by 
possession  being  gained  by  means  of  a  false  key  or  false  bill  of 
lading  (/). 

The  re-delivery  of  the  possession  of  the  thing,  with  the  consent  Be-deUyeiy. 
of  the  pledgee,  terminates  his  title  {g) ;  but  if  the  thing  is  delivered 
back  to  the  owner  for  a  temporary  purpose,  and  it  is  agreed  to  be 
re-delivered  by  him,  the  pledgee  may  recover  it  against  the  owner 

(y)  BarUm  y.  William,  6  B.  &  Aid.  W.  B.  197. 

396;    8  Bing.   139;   10  J.  B.  Moore,  («)  Story,  Bailm.   8.  297;    ByaU  y. 

606.  Bawlds,   1  Atk.   171,  per  Burnett,  J. ; 

(<)  Story,  Bailm.  b.  296,  ed.  8.  Atkimon  y.   Maling,   tup, ;  B»    JFett' 

(a)  Ih,  8.  296.  tinthu9j  6  B.  &  Ad.  817. 

(b)  Bac.  Abr.    Bailm.   B. ;    Wood  y.  (/)  Mepirttein  y.  Barber,  sup. ;  Hah. 
Churley,  2  BoU.  439.  Mtg.  66,  n.  (<;),  ed.  3. 

{e)  Atkinson  y.  MaUng,  2  T.  B.  462.  (jf)  Beevet  y.  Capper,  ntp. ;  ByaU  y. 

{d)  Toung  y.  Lambert,  3  J.  G.  142  ;  18      Bowles,  sup. 

T  T  2 


641 


FLEDGES  OR  PAWNS. 


pledger* 


BimdJU$ 


if  be  refuse  to  retnni  it  after  tlie  porpoee  is  fulfilled  (h) ;  but  a 
wrongful  pofiseesion  by  tbe  owner  does  not  tenninate  the  pledge  ri~), 
nor  a  deliveiy  to  the  owner  as  a  qiedal  bailee  ot  agent  (i). 
'  The  possession  of  the  pledgor  himself  may  be  deemed  sofficieiii, 
if  by  the  contract  it  be  made  the  possesBion  of  the  pledgee  ik)^  while 
that  of  the  pledgee  will  not  be  affected  by  reason  that  the  pledgor 
has  the  nse  of  the  chattel^  proTided  that  it  remain  mider  the 
pledgee's  control,  and  that  the  user  be  for  the  puipoee  of  canying 
out,  or  be  consistent  with,  the  contract  {I). 

Where  the  pledgee  haTing  a  special  property  in  the  pledge  is 
from  pledgor,  induced  by  the  fraudulent  representation  of  the  pledgor  to  revest 
the  property  in  him,  a  bond  fide  transferee  from  the  latter  is  pre- 
ferred (;//;.     Where  one  of  two  innocent  parties  has  enabled  the 
third  party  to  conmiit  the  fraud,  he  must  suffer  (w). 

(6.)    For  what  debts  or  engagements  apkdge  may  be  made. 

It  is  of  the  essence  of  the  contract  that  the  thing  should  be 
delivered  as  a  security  for  some  debt  or  engagement  of  the  pledgor 
or  some  other  person,  and  it  may  be  for  any  debt  past  or  future, 
and  upon  condition  or  absolutely,  and  for  a  limited  or  indefinite 
time  (n) :  and  it  may  be  express  or  implied,  and  for  any  engage- 
ment or  contract  whatever  (o). 


(7.)  Rights  of  pledgee. 

The  pawnee  acquires  by  the  common  law  a  special  property  in 
the  thing  ( jc),  and  is  entitled  to  the  exclusive  possession  of  it  during 
the  time,  and  for  the  objects,  for  which  it  is  pledged.  If  the  owner 
or  a  stranger  obtains  wrongful  possession  of  it,  he  may  sue  for  its 
restitution  or  damages,  even  to  the  full  value  from  a  stranger, 
although  pledged  for  less,  as  he  is  accoimtable  over  to  the  owner  for 
the  excess  {q). 


(h)  RoberU  v.  Wyatt,  2  Taunt.  268. 

(t)  Story,  Bailm.  8.  299. 

(*)  Reeves  v.  Capper^  6  Bing.  N.  0. 
136 ;  Martin  v.  Rexd,  11  C.  B.  N.  S. 
730 ;  31  L.  J.  C.  P.  126 ;  Meyeraiein  v. 
Rarber,  2  L.  R.  C.  P.  62,  per  Willes,  J. 

(/)  Crowfoot  V.  London  Dock  Co,  2  Or. 

&  M.  637. 

(w)  Raboock  V.  Zawson,  4  Q.  B.  D. 
394  ;  afarmed,  6  ib,  284. 


{n)  Stoiy,  Bailm.  s.  300,  ed.  8 ;  Esrp. 
Oekenden,  1  Atk.  236 ;  CoUs  r.  Jcnee^  2 
Vem.  692. 

(o)  Story,  ib. 

{p)  Jones,  Bailm.  80;  Ratelifr.  Davit, 
1  Bulfltr.  29 ;  S.  C.  Telv.  178;  Cro.  Jac. 
244 ;  Coffffs  r.  Remard,  2  Ld.  Baym.  909, 
916  ;  Bao.  Abr.  Bailm.  B. 

{g)  2  Saund.  47,  n. ;  Stcire  y.  Leach, 
18  C.  B.  N.  S.  479  ;  Donald  r.  Suckling, 
1  L.  R.  Q.  B.  686. 
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The  right  is  only  effectual  for  the  debt  for  which  the  pledge  was 
made,  and  not  for  any  other  past  or  future  debt(r)  unless  sounder- 
stood  by  the  parties  (s).  The  right  extends  to  interest  on  the  debt, 
and  all  neoessaiy  expenses  incurred  about  the  debt  (t). 


(8.)  Sale  of  pledge. 

The  pledgee  has  on  default  a  right  to  sell  the  pledge  {u)  if  the 
payment  is  to  be  made  on  a  certain  day ;  otherwise  not  {x) ;  but  a 
sale  before  default  would  be  a  conversion  (j/) ;  yet  the  sale,  whether 
wrongful  or  not,  passes  the  title  to  the  vendee  as  against  the 
pledgor  (a).  If  no  time  is  fixed  for  payment  there  must  be  a  pre- 
vious demand  (a). 

The  rule  as  to  the  sale  of  a  chattel  by  a  pledgee  applies  to  the 
pledge  of  a  chose  in  action  {b). 

The  pledgee  must  give  due  notice  to  the  pledgor  of  his  intention  Notioe  of 
to  sell  (c),  and  if  the  sale  is  bond  fide  and  reasonably  made,  it  will 
be  binding  {d). 

The  case  of  pawns  differs  from  that  of  a  lien,  which  does  not 
carry  with  it  a  right  of  sale  {e). 

If  several  things  are  pledged  the  whole  debt  attaches  on  each, 
and  they  may  be  sold  from  time  to  time,  and  if  the  whole  debt  is 
not  satisfied,  the  pledgor  may  be  sued  for  the  deficiency  (/) .  If  one 
thing  perishes  without  any  default,  the  residue  is  liable  to  be  sold 
for  the  whole  debt  {g). 


Bale. 


(r)  Green  v.  Farmer^  4  Burr.  2214; 

Walker  v.  Birch,  6  T.  R.  268 ;  Rtuh- 

fitrih  y.  HadJUld,  7  East,  224 ;  Deman- 

dray  v.  Metealf,  Free.  Ch.  419  ;  S.  C.  2 

Vem.  691. 

(«)  Exp,  Oekendeny  $up,;  Jonet  v. 
Smith,  2  Vee.  J.  372,  380  ;  Vanderzee  v. 
Willit,  3  Bro.  0.  G.  21.  Bat  see  Adams 
y.  Claxton,  6  Yes.  226. 

(0  Story,  Bailm.  s.  306,  a.  Bnt  see 
Somea  y.  British  Empire  Shipping  Co, 
8  H.  L.  338 ;  6  Jur.  N.  S.  761. 

(«)  Martin  y.  Beid,  sup, 

{x)  Bigot  y.  Cubley,  10  Jur.  N.  S.  818, 
Q.B. 

(y)  Johnstone  y.  Stear,  16  0.  B.  N.  S. 
330. 

(z)  Donald  y.  Suckling ,  sup,;  Halliday 
y.  Jlolgate,  8  L.  B.  Exc.  299. 


(a)  Erance  v.  Clark,  22  Oh.  D.  830, 
Fry,  J. ;  affirmed  60  L.  T.  1,  0.  A.  See 
Exp,  Sargent,  17  Eq.  273. 

(b)  France  y.  Clark,  sup, 

(e)  Story,  Bailm.  s.  810;  Kemp  y. 
JTestbrook,  1  Ves.  S.  278. 

(rf)  Bothonier  y.  Dawson,  Holt,  N.  F. 
386 ;  Tucker  y.  Wilson,  1  P.  Wms.  261 ; 
6  Bro.  F.  C.  193 ;  Loekwood  y.  Ewer,  9 
Hod.  278  ;  2  Atk.  303. 

{e)  Bothonier  y.  Dawson,  sup,;  Lick" 
harrow  y.  Mason,  6  East,  21 ;  Walter  y. 
Smith,  6  B.  &  Aid.  439. 

(/)  Story,  Bailm.  s.  314,  ed.  8 ;  South 
Sea  Co,  y.  Duneomb,  2  Stra.  919 ;  Iboke 
y.  Hartley,  2  Bro.  C.  C.  126. 

(^)  Bateliffr,  Davis,  sup,;  Bao.  Abr. 
Bailm.  B. ;  Anon,  2  Salk.  622. 
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Foredosnze. 


Redemptioii 
within  what 
tiin3. 


Prooeedflof 
sale. 


The  pledgee  is  not  as  a  general  rule  compellable  to  sell,  and  he 
may  sue  the  pawnor  personally  without  selling  (A) ;  the  pledgee 
can  never  be  himself  the  purchaser  (i).  The  pledgor  may,  in  a  fit 
case,  compel  a  sale  of  the  pledge  (/). 

A  pledgee  of  chattels,  e,  g.  Canada  Bailway  bonds,  is  not  entitled 
to  foreclosure,  only  to  a  sale  (A*) .  Secus^  as  to  railway  shares  (/)  where 
a  transfer  had  been  made  (/).  The  pledgee  never  has  the  absolute 
ownership  at  law,  and  his  equitable  rights  cannot  exceed  his  leg^ 
right  {k)y  although  it  is  said  that  the  pledgor  may  bring  an  action 
for  sale  and  foreclosure  (ni). 

At  the  common  law,  the  pledgee  cannot  alienate  the  property 
absolutely,  nor  beyond  the  title  actually  possessed  by  him,  unless  in 
special  cases  {n). 

Where  goods  are  pledged  and  no  time  for  redemption  is  named, 
it  is  said  that  the  pledgor  has  his  whole  life  to  redeem  them  in,  but 
if  not  redeemed  during  his  life,  they  are  irredeemable  (o) ;  but  the 
better  opinion  seems  to  be,  that  the  pawnee  has  a  right  upon  request 
to  insist  upon  a  prompt  fulfilment  of  the  engagement,  and  if  the 
pawnor  neglects  or  refuses  to  comply,  the  pawnee  may  upon  due 
demand  and  notice  to  the  pawnor,  require  the  pawn  to  be  sold  (/?). 

The  mortgagee  or  pawnee  of  chattels,  who  sells  either  under  a 
special  or  implied  power,  is  bound  to  account  for  the  proceeds,  to  pay 
over  to  the  owner  the  surplus  of  the  purchase  money  beyond  his 
demand  and  the  necessary  expenses  and  charges,  and  to  return  auy 
unsold  part  of  the  security  to  the  mortgagor;  if  he  attempt  to 
dispose  of  the  money  so  as  to  prejudice  any  person  entitled  to  receive 
it,  he  may  be  ordered  to  pay  it  into  Court,  and  a  receiver  may  be 
appointed  of  the  proceeds  of  any  part  of  the  property  which  may 
remain  unsold  {q). 


(A)  SotUh  8ea  Co,  v.  Buneomb^  2  Stra. 
919  ;  Bao.  Ab.  Bailm.  B. 

{%)  Story,  Bailm.  b.  319,  ed.  8. 

\j)  lb,  8.  320  ;  Kemp  v.  IFesibrook,  I 
Yes,  S.  278. 

(At)  Carter  v.  JFake,  4  Ch.  D.  606, 
Jessel,  M.  B. 

(0  General  Credit,  ^c,  Co,  v.  Glepff^  22 
Ch.  D.  549,  V.  0.  Bacon. 

(m)  Story  on  Bailm.  a.  310,  ed.  8. 


(n)  Demandray  v.  Metealf,  2  Vera. 
691 ;  1  Eq.  Ca.  Ab.  324 ;  Preo.  Ch.  419 ; 
Hartopp  V.  Eoare,  3  Atk.  44  ;  Tickering 
Y,  £uak,  15  East,  38. 

(o)  Ratcliff  Y.  Batis,  1  Bulatr.  29; 
Kemp  Y.  Westbrook,  sup. 

(p)  Story,  Bailm.  s.  808. 

Iq)  Story,  Bailm.  s.  343;  WiUon  y. 
Tooker,  6  Bro.  P.  C.  193 ;  Com.  Dig. 
Mortgage,  B. ;  ffarriean  y.  JTart,  2  Eq. 
Ca.  Abr.  6,  pi.  15. 
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(9.)  Pkdge  of  negociable  securities. 

Where  the  pledge  is  a  negociable  security,  suoh  as  a  negociable 
note,  the  pledgee  has  a  right  to  recover  and  receive  the  money  due 
thereon,  and  to  sue  for  it  in  his  own  name  (r) ;  aifd  the  pledgee  of 
fiuch  paper  has  no  right  in  the  absence  of  a  special  power  to  sell 
the  pledge,  but  is  bound  to  collect  it,  and  apply  the  proceeds  to  his 
own  debt ;  it  is  his  duty  to  use  all  due  diligence  to  collect  such 
notes,  and  in  default  of  this  he  will  be  liable  («). 

If  the  pledge  is  of  mere  current  coin,  or  of  a  negociable  security 
capable  in  its  nature  of  passing  by  delivery,  there,  if  the  pledgee 
seUs  it  to  a  bond  fide  purchaser  without  notice,  the  latter  acquires 
an  absolute  property  in  the  pledge  {t) ;  but  if  a  negociable  note  or  if  trost 
other  security  contains  on  it  any  intimation  that  it  belongs  to,  or  *PP®*^' 
that  it  is  for  the  use  or  benefit  of,  another,  as  if  the  words  "  as 
trustee,"  were  on  it ;  then  it  is  incapable  of  being  pledged  for  the 
use  of  the  holder  (</).  The  rule  seems  confined  to  negociable 
securities  for  money  and  not  to  apply  to  bills  of  lading  {x). 

(10.)  Tramfer  of  pledge. 

The  pawnee  may  by  the  common  law  deliver  over  the  pawn  into 
the  hands  of  a  stranger  for  safe  custody  without  consideration,  or 
he  may  sell  or  assign  all  his  interest  in  the  pawn,  or  he  may  convey 
the  same  interest  conditionally  by  way  of  pawn  to  another  person, 
without  in  either  case  destroying  or  invalidating  his  security  {y). 

The  pledgee  may  transfer  his  pledge  to  his  own  creditor,  who 
may  hold  it  until  the  debt  of  the  original  owner  is  discharged  (s). 

If  the  pawnor,  in  consequence  of  any  default  or  conversion  by  the  Conyenioii 
pawnee,  has  by  an  action  recovered  the  value  of  the  pawn,  still  the  ^  P*^"^®®- 
debt  remains  and  is  recoverable,  unless  in  such  prior  action  it  has 
been  deducted  (a).    It  seems  that  by  the  common  law  the  pawnee 


(r)  story,  Bailm.  8.  321,  ed.  8. 

(«)  Ih.  But  see  Miller  v.  Baee,  1  Burr. 
462;  Grant  v.  Taughan,  3  t*.  1516; 
Woolcey  v.  FbU,  4  B.  &  Aid.  1. 

(0  Story,  Bailm.  s.  322,  ed.  8. 

(ii)  TretUUlY.Bar(Md<m,  8  Taunt.  100; 
Sigoumeff  v.  Lloydy  8  B.  &  0.  622 ;  6 
Bing.  626 ;  3  Y.  &  J.  220 ;  Walker  y. 
Taylor,  4  L.  T.  N.  S.  846;  H.  L. 

(a?)  Nevctom  t.  Thornton,  6  East,  17 ; 


Martini  y.  Coles,  1  M.  &  S.  140 ;  Shipley 
y.  Kymer,  ib.  484 ;  Pickering  v.  Buek, 
tup.;  Quieroz  y.  Trueman,  3  B.  &  C.  342. 

(y)  Rateliff  y.  Davie,  sup, ;  Mores  y. 
Conham,  Owen,  123. 

(z)  Story,  Bailm.  b.  327.  See  Donald 
V.  Suckling,  1  L.  R.  Q.  B.  688. 

(a)  JUUeliffy.  Davis,  sup,;  Bac.  Abr. 
Bailment,  B. 
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in  Buch  an  action  brought  for  the  tort  has  a  right  to  have  the 
amount  of  his  debt  recouped  in  the  damages  (6).  Therefore, 
where  upon  non-payment  on  a  certain  day  the  pledgee  was  em- 
powered to  sell,  but  sold  before  and  delivered  upon  that  day, 
although  it  was*  held  to  be  a  wrongful  conversion,  the  interest 
of  the  pledgee  in  the  property  was  considered  not  to  have  been 
destroyed ;  and  as  it  appeared  that  the  pledgor  never  intended  to 
redeem,  his  right  to  damages  was  treated  as  only  nominal,  and  as 
if  he  had  sued  on  a  breach  of  contract  for  not  keeping  the  pledge 
till  the  day  fixed  (c).  And  again,  where  the  pawnee  had  repledged 
for  a  larger  sum  than  was  due  to  him  on  the  original  pawn,  it  was 
held  that  the  first  pawnor  could  not  bring  detinue  against  the 
second  pawnee  without  tendering  the  amount  due  to  the  first 
pavmee  (d). 

The  mere  refusal  to  re-deliver  the  pledge  to  the  pawnor  is,  how- 
ever, not  a  conversion.  It  is  for  the  jury  to  say  whether  the  holder 
intended  to  apply  it  to  his  own  use,  to  assert  the  title  of  a  third 
person,  or  only  to  ascertain  the  true  ownership,  and  in  the  latter 
case  whether  a  reasonable  time  had  elapsed  for  that  purpose  {e). 

If  the  pawnor  be  not  the  true  owner  of  the  chattel,  and  have  no 
special  property  in  it  which  he  may  assert  against  the  true  owner, 
the  pawnee  may  deliver  the  chattel  to  the  latter  (/) ;  being,  how- 
ever, answerable  in  damages,  though  they  may  be  only  nominal,  if 
he  have  absolutely  contracted  to  re^deliver  it  to  the  pawnor  (ff).  Or 
if  the  pawnor  held  the  chattel  merely  as  a  pledge  from  the  true 
owner,  the  second  pawnee  may  discharge  himself  by  delivering  it 
to  his  own  pawnor  at  any  time  before  an  offer  by  the  true  owner  to 
redeem  (A). 

(11.)  Distress  and  execution. 

In  cases  of  executions  against  private  persons,  a  creditor  of  the 
pawnor  cannot  take  the  pledge  from  the  pawnee  without  first  dis- 
charging the  pawnee's  claim,  or  otherwise  extinguishing  his  title  (i). 

(b)  Johnstone  t.  Stear^  16  C.  B.  N.  S.  {d)  Donald  7.  Suckling^  sup. 

336  ;  10  Jut.  N.  S.  99 ;  Brierley  v.  Ken-  (e)   Vaughan    y.    Watt^   6  M.   &  W. 

dall,  17Q.B.  937.  492. 

{c)  Fish.  Mtg.  18,  ed.  3 ;   76,  ed.  4  ;  (/}  Story,  Bailm.  s.  340. 

Johnstone  v.  Stear^  sup.;  Donald  y.  Suck'  (^)  Fer  Pollock,  0.  B.  in  Cheeseman  v. 

ling,  1  L.  R.  Q.  B.  586 ;  7  B.  &  S.  783 ;  £xall,  6  Exo.  341. 
Eallidag  v.  Holgate,  3  L.  R.  Exc.  299.  (A)  Franklin  v.   Nsate,  13  M.  &  W. 

See  Chinery  v.  Vially  5  H.   &  N.  288;  481. 
Brierley  v.  KendaU^  sup. ;  Story,  Bailm.  (t)  Story,  Bailm.  s.  363. 

8.  315. 
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It  is  Baid  that  if  A.  gage  goods  to  B.,  and  afterwards  A.  is 
attainted  of  felony,  the  King  shall  not  have  the  goods  thus  gaged 
without  payment  of  the  sum  for  which  they  were  gaged,  for  his 
prerogative  shall  never  prejudice  another ;  and  again,  if  the  pawnor 
be  utlagatusj  the  King  shall  not  have  the  goods  before  the  party  be 
satisfied  {k)»  But  the  right  of  the  Crown  is  good  against  the 
pledgee  as  to  duties  for  which  the  pledgor  was  responsible  at  the 
date  of  the  pledge  (/). 

As  to  the  right  of  distress  or  execution  against  the  pawn  in  the  Protection 
hands  of  the  pawnee  for  his  own  debt,  the  pawn  is  protected  in  the  ^^  ^*'' 
case  of  a  professional  pawnbroker,  upon  the  principle  generally 
appKcable  to  goods  intrusted  to  persons  who  carry  on  a  pubUo 
trade,  and  who  manage  and  deal  with  goods  in  the  way  of  their 
trade  {m) ;  as  well  as  because  the  pawnee  is  bound  to  restore  the 
pledge  upon  redemption,  which  appears  to  be  a  sufficient  ground 
for  protection  in  the  case  of  a  general  pawn.  The  protection  of 
the  pledge  from  distress  is  probably  of  great  antiquity  (w). 

(12.)  Use  of  pledge, 

1.  If  the  pawn  is  of  such  a  nature  that  the  due  preservation  of 
it  requires  some  use,  such  use  is  not  only  justifiable,  but  it  is  indis- 
pensable to  the  faithful  discharge  of  the  duty  of  the  pawnee  (o). 

2.  If  the  pawn  is  of  such  a  nature  that  it  will  be  worse  for  the 
use,  such,  for  instance,  as  the  wearing  of  clothes  deposited,  then 
the  use  is  prohibited  to  the  pawnee  [p). 

3.  If  the  pawn  is  of  such  a  nature  that  the  keeping  is  a  charge 
to  the  pawnee,  as  if  it  is  a  cow  or  a  horse,  there  the  pawnee  may 
thiITt  the  cow  and  use  the  milk  and  ride  the  horse,  by  way  of 
reoompenoe  (as  it  is  said)  for  the  keeping  {q), 

4.  If  the  use  will  be  beneficial  to  the  pawn,  or  it  is  indifferent, 
it  seems  that  the  pawnee  may  use  it,  as  in  the  case  of  dogs  and 
books  (r). 

{h)  NiehoU  v.   N,   Plowd.    477,   per  {p)  2  Salk.  622 ;  Coffffs  v.  Bernard,  2 

Harper,  J. ;  Yin.  Abr.  Pawn;  Waller  y.  Ld.  Baym.  909,  916  ;  Jones,  Bailm.  81. 
Hanger,  3  Bolst.  17.  {q)  lb.     See  Bagshawe  y.   Ooward  or 

{I)  Ait.  Gen.  y.  Trueman,  11  M.  &  W.  Oamn,  Cro.  Jac.  147  ;  Noy,  119 ;  Dun- 

694.  .  i»mb  y.  Reeve,  Gro.  Eliz.  783  ;  BoU.  Abr. 

(m)  Swire  y.  Leaeh,  18   0.  B.  N.  S.  673,  P.  pi.  8  ;  9  Vin.  Abr.  Diatr.  P.  pi. 

479;  11  Jar.  N.  S.  179.  8;  Com.  Dig.  Distr.  D.  6;  Chamberlayn' t 

(n)  Manwood,  103,  s.  14.  Case,  1  Leon.   220 ;   Mores  y.   Conham, 

(o)  Jones,  Bailm.  81.  Owen,  123,  124  ;  Bao.  Abr.  Distr.  D. 

(r)  Jones,  Bailm.  81. 
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5.  If  the  use  will  not  cause  injury,  and  yet  the  pawn  wiU  thereby 
'  be  exposed  to  extraordinary  perils,  then  the  use  is  impliedly  inter- 
dicted (/?). 

The  law  requires  that  the  pawnee  should  use  ordinary  diligence 
in  the  case  of  the  pawn  (t).  If  the  goods  pawned  are  lost  after 
tender,  then  the  pawnee  keeping  them  wrongfully  must  be  answer- 
able for  them  at  all  events  {u) ;  but  in  case  of  theft,  if  it  be 
occasioned  by  negligence,  the  pawnee  is  responsible ;  if  without 
negligence,  he  is  discharged  (v).  The  lien  is  gone  if  the  pledgee 
lose  or  dispose  of  the  article  pledged  (x). 


Pawnbroker 
not  comply- 
ing with 
Act. 


(13.)  The  Pawnbrokers  Act. 

The  Pawnbrokers  Act  (y)  applies  to  every  loan  by  a  pawnbroker 
of  40s.  or  under,  or  except  as  is  otherwise  provided  in  relation  to 
cases  of  special  contract  under  the  Act  (s),  to  every  loan  of  above 
40^.  and  not  above  10/.  (a).  In  advances  above  10/.,  a  pawnbroker 
has  the  same  benefit  of  the  abolishment  of  the  laws  of  usury  as  any 
other  person  (i).  The  Act  requires  entries  to  be  made,  and  a 
pawn-ticket  and  duplicate  to  be  delivered,  but  neither  the  ticket  nor 
the  duplicate  is  subject  to  stamp  duty  (c) .  The  Act  is  not  applicable 
where  the  loan  exceeds  10/.  {d)j  and  therefore  a  person  oolourably 
advancing  sums  each  less  than  10/.,  with  a  view  of  protecting 
an  advance  of  200/.,  could  not  avail  himself  of  that  statute  {e). 

If  the  pawnbroker  does  not  comply  with  the  provisions  of  the 
Act,  he  acquires  no  property  in,  nor  can  maintain  a  lien  on,  the 
goods  which  may  be  recovered  in  an  action,  and  the  contract  is 
void  (/).  The  requisites  under  the  Act  are  conditions  precedent  to 
the  legality  of  the  loan,  though  penalties  are  attached  to  the  omis- 
sion of  them  (/).  The  case  of  the  pawnbroker,  where  the  contract 
itself  is  void,  is  different  from  that  of  a  loan  or  mortgage  of  a  ship, 


(«)  Story,  Bailm.  b.  830 ;  Jones, 
Bailm.  81 ;  Mores  y.  Conham,  Owen,  123; 
BnU.  N.  P.  72;  Anofi.  2  Salk.  622; 
CoggsY.  Bernard,  2  Ld.  Baym.  916,  917. 

(0  Story,  Bailm.  b.  332 ;  Cogge  y. 
Bernard,  eup. ;  Jonee,  Bailm.  76,  88; 
Vere  v.  Smith,  1  Vent.  121. 

(f*)  Cogga  y.  Bernard,  eup.  ;  S<mtheote*e 
Case,  4  B«p.  83,  b. 

{v)  Story,  Bailm.  8.  838. 

(x)  Cooke  Y.  Haddon,  3  F.  &  F.  229. 

(V)  36  &  86  Viot.  0.  93 


(z)  lb.  B.  24. 

{a)  lb.  8.  10. 

\b)  FUeh  Y.  JBoeh/ort,  13  Jot.  361,  Gb. 

(c)  86  &  36  Viot.  c  93,  s.  24. 

{d)  Fennell  y.  AUenborwgh,  4  Q.  B. 
868. 

{e)  Tregonning  y.  Attenborough,  7  Bing. 
97. 

(/)  Fergutson  y.  Norman,  6  Bing. 
N.  G.  76.  And  see  Cope  y,  Bowkmds,  2 
M.  &  W.  149  ;  toidAttenb^roughY,  Zon' 
don,  17  Jut.  416,  0.  P. 
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without  reciting  the  oertifioate  of  registry,  and  from  that  of  a  loan 
on  the  security  of  an   ecclesiastical  benefice,  in  which  cases  the 
lender  may  recover  on  the  contract,  though  the  security  is  void  {g). 
A  pawnbroker  has  no  defence  against  the  real  owner  of  a  pawned  No  defence  v. 

"  real  owner. 

article  (A). 

Bj  s.  27  of  the  Pawnbrokers  Act,  1872,  where  a  pledge  is  Liability  of 
destroyed  or  damaged  by  or  in  consequence  of  fire,  the  pawnbroker  in  oaae  of 
is  nevertheless  liable  on  application,  within  the  period  during 
which  the  pledge  would  have  been  redeemable,  to  pay  the  value  of 
the  pledge  after  deducting  the  amount  of  the  loan  and  profit,  such 
value  to  be  the  amount  of  the  loan  and  profit  and  twenty-five  per 
cent,  on  the  amount  of  the  loan,  and  a  pawnbroker  shall  be  entitled 
to  insure  to  the  extent  of  the  value  so  estimated. 

By  8.  28  thereof,  if  a  person,  entitled  and  offering  to  redeem  a  Ck)mpen8ation 
pledge,  shews  to  the  satisfaction  of  a  Court  of  summary  jurisdiction  ^^^  e|>re<aa- 
that  the  pledge  has  become  or  has  been  rendered  of  less  value  than  pleder©* 
it  was  at  the  time  of  the  pawning  thereof  by  or  through  the 
default,  neglect,  or  wilful  misbehaviour  of  the  pawnbroker,  the 
Court  may,  if  it  thinks  fit,  award  a  reasonable  satisfaction  to 
the  owner  of  the  pledge  in  respect  of  the  damage,  and  the  amount 
awarded  shall  be  deducted  from  the  amount  payable  to  the  pawn- 
broker, or  shall  be  paid  by  the  pawnbroker  (as  the  case  requires)  in 
such  manner  as  the  Court  directs. 

iff)  Kerriton    v.    CoU,   8    Eaat,    231 ;  (A)  Tosher  v.  Attmborough^  W.    N. 

Mouya  y.  Leake,  8  T.  R.  411.  1881—111,  Kay,  J. 
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MORTGAGES  OF   STOCK. 


Stocks  are 

perpetual 

annuities. 


Beduotion 

into 

sion. 


Loan  of 
stook  lawful. 


Sir  William  Grant,  when  M.  R.,  justly  remarked  that  public 
stocks  or  funds  are,  in  fact,  perpetual  annuities  granted  for  ever 
redeemable  by  the  public.  They  are  a  mere  right ;  and  the  circum- 
stance that  government  is  the  debtor  makes  no  difference.  They 
constitute  a  mere  demand  of  dividends  as  they  become  due,  having 
no  resemblance  to  a  chattel  moveable  or  coin-money  capable  of 
possession  and  manual  apprehension.  He  there  determined  that 
if  stock  be  transferred  into  the  name  of  a  married  woman,  and  her 
husband  die  in  her  lifetime,  without  having  accepted  the  stock 
in  the  bank  books,  or  otherwise  reduced  it  into  possession,  the  stod: 
will  survive  to  the  wife,  although  the  husband  and  wife  should  in 
his  lifetime  have  signed  partial  transfers  of  the  stock  {a). 

In  another  case  (b)  the  M.  R.  remarked,  there  was  a  veiy  un- 
technical  expression  used  with  regard  to  stock ;  there  is  literally  no 
such  thing  as  one  hundred  pounds  stock :  knowing,  however,  that 
in  common  parlance,  people,  speaking  of  stock,  will  so  express 
themselves,  the  Court  will  apply  it. 

Public  stock  may  become  the  subject  of  loatiy  or  it  may  be  of 
itself  the  security  for  the  repayment  of  money. 

A  loan  of  stock  is  lawful,  notwithstanding  the  Stock- Jobbing 
Act,  7  Geo.  n.  c.  8,  s.  8  (c) ;  and  the  parties  may  agree  that  a  sum 
of  money  equal  to  the  dividends  shall  be  paid  in  the  mean  time, 
although  the  dividends  shall  exceed  5  per  cent,  on  the  money 
produced  by  the  sale  of  the  stock  ;  for  the  lender  takes  the  hazard 
of  the  rise  and  fall  of  the  market  price ;  and  if  an  action  is  brought 
on  a  bond  given  as  a  security  for  the  transfer  of  stock,  in  estimating 
the  measure  of  damages,  the  lender  will  be  entitled  to  recover  the 
highest  value  of  the  stock  on  the  day  of  trial  {d) ;  and  if  a  bonus 
has  been  declared  on  the  stock,  the  lender  will  have  a  right  to 
insist  on  the  replacement  of  the  original  stock  increased  by  the 


(«)  Wildham  V.  W,  9  Ves.  174. 
(*)  Kirhy  v.  JPoiitr,  4  ib.  761. 


(c)  Sanders  v.  Kentish^  8  T.  B.  162. 

(d)  Shepherd  y.  Johnson,  2  East,  211. 
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amotmt  of  bonus,  and  to  dividends  in  the  meanwhile  on  the  bonus 
as  well  as  on  the  stock  {e).  So  a  bond  fid^i  contract  for  the  transfer 
of  stock  is  good,  though  the  transferor  is  not  possessed  of  it  at  the 
time  of  the  agreement  (/). 

It  is  not  material  whether  the  stock  is  actually  transferred  to  the 
mortgagor,  or  whether  the  stock  is  sold  out,  and  the  net  produce 
paid  to  him(^). 

If  a  person  is  indebted  to  another  in  a  sum  of  money,  an  agree- 
ment between  them  that  the  debtor  shall  transfer  to  the  creditor 
within  a  given  time  such  a  quantity  of  stock  as  the  amount  of  the 
debt  would  have  purchased  on  the  day  of  the  agreement,  and  pay 
dividends  in  the  meantime,  is  lawful  (A). 

During  the  war  in  the  early  part  of  the  century,  when  the  price  Hortgagee 
of  stock  was  so  low  as  to  render  more  than  5  per  cent,  interest,  oommon.'^^ 
mortgages  of  stock  were  frequent,  and  almost  superseded  money 
mortgages ;  they  have  now  nearly  disappeared. 

One  case  in  which  they  are  sometimes  employed  is  that  of  Mortgages 
trustees  who  have  no  power  to  lend  on  mortgage,  but  are  desirous 
to  accommodate  cestuis  que  trust  with  a  loan  of  money,  and  to  secure 
the  re-purchase  of  the  exact  sum  of  stock  sold  instead  of  the  repay- 
ment of  the  sum  of  money  advanced.  Such  a  loan,  being  a  tran- 
saction by  which  a  less  perfect  security  is  substituted  for  a  more 
perfect  one,  is  probably  a  breach  of  trust,  and  is  not  to  be  recom- 
mended (t). 

If  stock  is  itself  made  the  security  for  money,  and  the  day  Pcm-er  of 
appointed  for  payment  is  passed,  the  mortgagee  may  at  once  pro-  ^' 
ceed  to  sell  the  stock,  and  repay  himself  principal  and  interest, 
without  any  authority  from  the  mortgagor,  and  without  commenc- 
ing an  action  of  foreclosure  (A).  But  the  mortgagee  will  be 
decreed  to  account  for  the  surplus  (/).  He  may,  however,  foreclose 
if  he  prefer  it,  and  that  too,  although  an  express  power  of  sale  is 
given  him  by  the  mortgage  deed,  and  whether  his  interest  be  legal 
or  equitable  (m) ;  and  the  mortgagee  of  a  reversionary  interest  in 
stock  may  have  foreclosure  if  he  desire  that  remedy  (n). 

(e)  Vaughan  v.  Wood,  1  M.  &  K.  403.  Lochwood  y.  Exjoer^  2  Atk.  303. 

(/)  MortimerY,MeCallan,11ilL,ScW,  20.  {t)  Harrison  v.  Hart,  Com.  893. 

isi)  Tate  V.  JFellings,  3  T.  R.  637.  (m)  Slade  r.  Sigg,  3  Ha.  35. 

{h)  Maddock  r.  Humball,  8  East,  304.  (n)  SkuU  y.  Miffff,    tup. ;    Wayne  y. 

(i)  Fell  y.  De  Winion,  2  De  G.  &  J.  Hanham,  9  Ha.  62 ;  15  Jur.  606 ;  Stam- 

19;   2  Day.  Cony.  Mtg.   1168,  ed.  3;  fordy  ^.  Banking  Co.  y.  Ball,  4  De  G. 

624,  ed.  4.  F.  &  Jo.  310 ;  8  Jur.  N.  S.  420;  31  L.  J. 

(*)  Tueker  y.  miton,  1  P.  Wma.  261;  Ch.  143. 


e,yi  noBnoAGXs  of  anooL  c^ap.  u.  ') 


It  wems  that  if  the  le-tzaoder  <rf  the  rtock  he  icemeJ  moreljlj 
a  hood  or  corenant  on  the  fulnie  of  the  harrower  to  replace  the 
ftoi'k  by  the  appointed  daj,  the  lender  idmj  lecovei  at  his  opdon 
either  the  pretent  raloe  of  the  st*xk  or  itsTalTie  i^on  the  daj^viien 
it  ought  to  hare  heen  replaced  o  . 
Prieeialko.  Where  the  term  is  expired  redeoqitioii  wiQ  he  decreed  on  re> 
placing  the  same  amonnt  of  sto<^  althoogh  thepxioehas  filleii  (/»). 

Trustees  are  not  deprired  of  the  control  of  the  mcrtgage  hecanse 
it  is  a  stock-mortgage. 

Since  the  repeal  of  the  nsoxy  laws,  the  cases  i^on  mortgagee 
for  the  transfer  of  stock  have  heoome  of  little  practical  impcntancey 
hat  will  he  fomid  collected  in  (q). 
M'wSLmaip'         'Where  rerersionarj  stock  was  described  as  3,000/.  whoi  really 
6,000/.,  only  3,000/.  paased  (r). 


tkm. 


fo;  MeArtkw  r.  sSeafiyrtA,  2  Taunt.  (?;  Goote,  Utg,  274,  ecL  3.    And 

257.    And  see  Shefkerd  t.  Johfuon^  2       AU.  Gem.  t.  Jff^imfiewrtk^  2  H.  &  N. 


£a«^  211  ;    ffhaw  y.  Hoiland,  10  Jar.       416;  BmakHt  t.  £br/,  11   W.  B.  1019, 
103,  Exe.  y.  C.  Wood ;  G^ddmrd  t.  LHkbridge^  16 


(;>)  i?/yM  T.   (krpenUr^  2  £q.  501,      Bear.  529. 
y.  C.  Kiiid£Xilej.  (r)  ITMAtini  t.  ^rm/,  22  t5.  483. 
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(1.)  Liens  at  common  law^  general  or  specific. 

Mention  has  been  already  made  of  that  particular  branoh  of  lien 
which  relates  to  real  estate  (a).  In  the  present  chapter  we  shall 
consider  the  subject  of  liens  more  generally. 

liens  may  subsist  both  at  law  and  in  equity,  although  there  are 
some  liens  which  subsist  in  equity  only  (&). 

liens  are  general  or  specific.    By  the  common  law,  eveiy  one  Spedfio  liens, 
has  a  lien  on  a  specific  article  delivered  to  him  to  work  on  for  the 
amount  of  the  labour  done  on  the  article  (c),  whether  the  price  be 
fixed  by  contract  or  not  {d) ;  and  this  has  been  extended  to  give  a 

(a)  Sup,  p.  448.  such  a  lien,  see  Whit$  y.  Oainer^  2  Bing. 

(h)  2  Mer.  403.  23 ;  BoardmanY.  Sill,  1  Gamp.  410. 

le)  Searfi  y.  Morgan,  4  M.  &  W.  270.  (^  0ha9$  y.  JFeatmore,  5  M.  &  S.  180. 
And  as  to  what  amounts  to  waiver  of 
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certificated  convejaneer  or  special  pleader  a  lien  on  the  papers  in  Iiis 
hands,  so  far  as  respects  his  costs  on  that  particular  account  (^). 
But  in  such  a  case  the  work  must  be  done  on  the  papers,  so  as  to 
give  the  additional  value,  and  not  merely  be  done  tcith  and  f>» 
respect  of  those  papers,  and  such  a  plea  was  held  bad  (/).     So  a 
shipwright  has  a  lien  on  a  ship  for  repairs  {g)  so  long  as  he  remains 
in  possession  (h).    An  auctioneer,  to  whom  a  mortgage  deed  has 
been  delivered  to  obtain  payment  of  the  principal  and  interest  due 
upon  it,  has  no  lien  upon  the  deed  for  his  charges  for  making 
application  for  such  payment,  upon  the  ground  that  there  is  no 
work  done  upon  the  subject-matter  in  dispute  («).    So  there  is  no 
such  lien  for  agistment  (k). 

The  right  to  this  lien,  too,  does  not  exist  where,  by  express 
contract,  or  from  the  nature  of  the  contract,  the  bailor  retains  rights 
inconsistent  with  the  lien,  as  in  the  case  of  horses  put  at  livery, 
where,  by  the  nature  of  the  contract,  the  possession  is  to  be  re- 
delivered to  the  owner  whenever  he  may  require  it  (/).  So  where 
milch  cows  are  agisted  {ph)  ;  and  the  same  seems  to  apply  to  racers 
in  the  hands  of  a  training  groom,  imless  delivered  to  be  trained  for 
running  a  particular  race  (n) ;  but  it  has  been  decided  that  this  lien 
mat/  co-exist  with  an  express  contract  as  to  the  price,  unless  such 
contract  contain  a  time  or  mode  of  payment  inconsistent  with  the 
implied  lien,  and  it  is  not  confined  to  those  cases  where  there  is  no 
tnanner  of  contract  between  the  parties,  except  such  as  the  law 
implies  {o). 

The  right  to  redemand  the  thing  bailed,  and  the  right  to  recover 
payment  for  the  work  done  upon  it,  being  contemporaneous,  the 
locator  operis  (the  employer  of  the  artisan),  has  no  right  to  re- 
demand  possession  from  the  conductor  operis  (the  artisan),  without 
paying  or  tendering  the  amount  due  for  the  work.  This  appears  to 
be  the  real  character  of  that  which  for  the  sake  of  brevity  is  called 
a  lien  at  conmion  law ;  and  therefore,  where  there  is  a  specific 
agreement  fixing  the  time  of  payment  to  a  particular  period,  the 


{e)  SoUia  y.  Claridge,  4  Taunt.  807. 
(/)  Steadman  v.  HoekUyy  16  M.  &  W. 

663. 

(^)  Franklin  T.  EoneTy  4  B.  &  Aid. 

341. 

{h)  Neptuney  3  Ejiapp,  96. 

(i)  Sanderton  v.  JBeU,  2  Or.  &  M.  304. 

(k)  Chapman  v.  Allen,  Cro.  Car.  271 ; 


Jaekwn  y.  Cummins^  6  M.  &  W.  342. 

(0  Judaon  y.  Etheridge,  1  Cr.  k  M. 
748. 

(m)  Jachwn  y.  Cumminiy  tup, 

{n)  See  the  remarks  of  Parke,  B.  in 
Jaekton  y.  Cummins,  ttip.;  and  in  Scarf e 
V.  Morgan,  4  M.  &  W.  270. 

(o)  Chate  y.  Wettmore,  6  M .  &  S.  ISO. 
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lien  does  not  in  general  attach  (jt?),  because  inconsistent  with  the 
right  of  intermediate  delivery  (q). 

On  the  principle  of  labour  employed  upon  the  subject-matter,  it 
seems  that  an  accountant  has  a  Hen  as  against  a  trustee  in  bank- 
ruptcy upon  books  intrusted  to  him  for  examination  and  arrange- 
ment by  a  trader  before  his  bankruptcy  (r).  This  species  of  lien, 
however,  does  not  extend  to  general  balances  or  money  due  on 
former  or  different  accounts  («),  though  such  a  claim  is  not  a  waiver 
of  the  lien  that  the  party  is  entitled  to  (t). 

A  lien  on  goods  is  a  special  property  sufficient  to  support  the  ^perty  in 
affirmative  in  an  interpleader  issue  between  the  party  entitled  to 
the  lien  aud  the  execution  creditor  of  the  owner  of  the  goods, 
whether  the  former  had  any  property  in  the  goods  as  against  the 
latter  or  not  (w) ;  indeed,  any  person^haying  the  right  of  posses- 
sion of  goods  may  sue  in  respect  of  the  couTOrrion  of  them^  and 
allege  them  to  be  his  property  (r).  So,  before  the  Jud.  Act,  a  lien 
was  admissible  as  a  defence  under  a  plea  denying  property  in  the 
plaintifF,  and  need  not  have  been  specially  pleaded  (?r).  And  a  lien 
under  an  agreement,  that  a  creditor  should  hold  a  particular  chattel 
until  the  debt  is  paid,  is  not  lost  by  a  wrongful  removal  of  the 
thing  vrithout  the  consent  of  the  creditor,  who  may  seize  again  (x). 
But  the  case  referred  to  seems  rather  the  case  of  a  pledge  than  a 
lien. 

The  cases  turn  principally  on  the  point,  whether  the  lien  is  con-  Wheiher 
fined  to  the  particular  transaction,  or  is  extended  to  the  general  general 
balance.  ^>*^«»- 

Lord  Mansfield  has  stated  (y)  that  the  convenience  of  commerce 
and  natural  justice  are  on  the  side  of  liens,  and  that  therefore,  of 
late  years,  Courts  have  leaned  that  way : — first,  where  it  is  an 
express  contract ;  secondly,  where  it  is  implied  from  the  usage  of 
trade ;  or  thirdly,  from  the  manner  of  dealing  between  the  parties 
on  the  particular  case ;  or  fourthly,  where  the  party  has  acted  as 


(p)  See  Norrit  y.  Williams,  I  Gr.  &  M. 
842  ;  note  to  Bamett  y.  Brandao,  6  Man. 
&  a.  668. 

(q)  See  4  M.  &  W.  284 ;  6  M.  &  S. 
186. 

(r)  JExp.  SoiUhally  17  L.  J.  Bk.  21. 

{«)  Exp.  Oekendm,  I  Atk.  235 ;  Soek 
V.  Gorritam,  6  Jur.  N.  S.  647,  M.  R.  ; 
reversed,  7  t3.  81 ;  and  30  L.  J.  Gh.  39. 

(0  Scarft  V.  Morgan f  tup, 

C. — ^VOL.  I. 


(tt)  Sogers  y.  Kmnay,  9  Q.  B.  692,  the 
lion  in  this  case  waa  however  by  agree- 
ment. 

(v)  Per  Parke,  B.,  in  Legg  v.  Evana,  6 
M.  &  W.  41. 

(tc)  Eiehards  v.  Sgmoru,  8  Q.  B.  90. 
Bat  see  now  Ord.  XIX.  r.  16. 

{x)  lb.  There  waa  however  in  this 
case  a  special  agreement  to  thia  effect. 

(y)  Green  v.  Farmer,  4  Burr.  2221. 

U  U 
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factor.    It  11U17  not  be  improper  brieflj  to  oonmder  the  doctzine 
ondflT  these  seven!  diviaiotu. 


(3.)  Lien  by  contract. 

Ill  the  case  of  an  eiprett  coatraet,  an  agreement  amongst  a 
nnmber  of  dyera,  bleachers,  £0.,  entered  into  at  a  general  meetingr, 
that  thej  wonld  not  rec^ve  any  goods  without  having  a  lien  on  the 
goods  in  hand  for  a  general  balance,  was  held  good  in  law;  and 
every  person  afterwards  sending  goods  to  such  persons  with  notice 
of  that  agreement  most  be  considered  as  assenting  to,  and  bound 
by,  it  (2).   So,  where  a  railway  company  contracted  with  A.  that  he 
should  bnild  a  bridge  for  the  company  on  their  railway,  A.  to  pro- 
vide implements  and  materials,  and  the  company  to  have  a  lien  on 
sadi  materials  as  should  for  the  time  being  be  on  the  gnnmd  where 
the  bridge  was  to  be  boilt,  as  a  secniity  for  the  completion  of  the 
works.    It  was  held,  that  the  lien  was  a  shifting  one,  attaching  on 
Budi  articles  as  were  brought  on  the  land  from  time  to  time,  and 
ceasing  as  to  such  as  were  removed  (a). 

"Where  a  oonsigiiment  note  signed  by  the  consignor  provided 
that  the  carrying  railway  company  should  hold  the  goods  subject 
to  a  general  lien  for  carriage  and  other  charges,  and  the  con- 
signee refused  to  accept  the  goctds,  in  an  action  for  detention  by 
the  oonsignor's  trustee  in  bankruptcy,  it  was  held  that  the  refusal 
did  not  operate  to  render  the  company  involuntary  bailees,  or 
deprive  them  of  their  lien  under  the  contract  (^). 

A  railway  oompany  had  by  agreement  a  genea^  lien  for  freight 
npon  goods  in  their  hands,  to  take  effect  immediately  upon  the 
owner  thereof  going  into  liquidation.  Semble  this  did  not  give  the 
oompany  a  right  to  detain  goods  ordered  by  the  receiver  under  the 
owner's  liquidation  for  carrying  on  his  businesB,  and  paid  for  with 
the  receiver's  own  money ;  hut  held,  that  the  Court  of  Bankruptcy 
had  no  jurisdiction  to  order  the  company  to  repay  the  amount  to 
the  receive  who  had  paid  the  claim  under  protest  (c). 

(i)  JTu-tman  v.  ShoKerott,  6  T.  &.  14.         (b)  Wtt(fiM  v.  0.  W.  S.  Ci.  fi2  L.  J. 
(o)  Sauitham  t.  NmxattU  Sailtcay,  3      Q.  B.  I>.  276. 
Q.  B.  734.  (c)  S4  SutitU,  32  Ch.  D.  470,  C.  A. 


Skct.  3. 


LIEN  BY  USAGE. 


659 


(3.)  Lien  by  usage. 

In  the  case  of  implication  from  the  usage  of  trade,  it  was  decided, 
that  a  packer  had  a  lien  for  his  general  balance,  even  including 
loans  of  money  (rf).  But  dyers  (e)  and  common  carriers  (/),  it 
seems,  have  not  a  lien  by  general  usage.  And  such  lien  by  general 
usage,  once  judicially  ascertained  and  established,  becomes  part  of 
the  law  merchant,  which  Courts  of  justice  are  bound  to  know  and 
recognise  ((/). 

By  the  law  merchant,  bankers  (A),  and  brokers  (i),  have  a  lien  Bankers  and 
on  all  bills,  papers,  and  securities  of  their  customers  in  their  hands, 
tmless  there  be  an  express  contract  or  circumstance  that  shews  an 
implied  contract  inconsistent  with  the  lien  {k) ;  and  the  trustee  in 
bankruptcy  of  the  banker,  by  virtue  of  the  lien,  may  sue  the  drawer 
of  securities  so  deposited,  which  are  payable  to  bearer  (/). 

But  this  species  of  lien  only  affects  things  which  come  into  the  Banker, 
hands  of  the  party  claiming  it  in  the  way  of  bis  trade,  and  maybe 
rebutted  by  an  express  or  implied  contract  to  the  contrary.  Thus, 
it  was  held  that  a  banker  had  no  lien  upon  a  lease  accidentally  left 
with  him  after  he  had  refused  to  advance  money  upon  it  {m) ;  so, 
where  exchequer  bills  (though  these  are  negociable  securities  pass- 
ing to  the  bond  fide  holder  for  value)  were  deposited  at  a  banker's  in 
a  box  belonging  to  the  depositor,  of  which  he  kept  the  key,  and  when 
renewable,  the  bills  were  given  by  the  depositor  to  the  bankers,  in 
order  that  they  might  receive  the  interest,  and  the  new  bills  were 
then  handed  over  to  the  depositor  to  be  placed  in  the  box,  and  the 
interest  received  carried  to  his  account,  it  was  held  by  the  House  of 
Lords  that  the  bankers  had  no  lien  for  their  general  balance  on  the 
bills  (n) ;  so  a  deposit  of  securities  not  negociable  to  secure  a  certain 


(d)  Exp,  lUeu,  I  Atik.  228 ;  Chrem  ▼.      Tefipereoms,  Joh.  430;  28  L.  J.  Ch.  168; 


farmer,  4  Burr.  2214 ;  £e  Witt^  2  Ch. 
D.  489,  0.  A. 

{$)  See  Otmh  y.  Farmer ^  9up.;  Clou  y. 
WaUrhouaey  6  East,  523. 

(/)  Rtuhforth  Y.  Eadfield,  ih.  618. 

Ig)  Brandao  y.  Barnett,  3  G.  B.  530 ; 
12  0.  &  F.  787 ;  Bamett  y.  Brandao^  6 
Kan.  &  a.  666. 

(A)  Da^it  Y.  BoicsheTy  5  T.  B.  488 ; 
Bamett  y.  Brandao,  sup,;  Brandao  y. 
Bamett,  tup,;  BoUand  y.  Bygrave,  By. 
ft  Mo.  271. 

(i)  Cooke's  B.  L.  442;  Eemaon  y. 
Guthrie,  2  Bing.  N.  C.  756;  Jonee  Y. 


5  Jnr.  N.  S.  140. 

{k)  London  Chartered  Bh,  of  Australia 
Y.  White,  4  App.  Caa.  413;  JTilde  y. 
Badford,  9  Jnr.  N.  S.  1110;  33  L.  J. 
Ch.  51,  y.  C.  Eindersley;  Zeese  y. 
Martin,  17  Eq.  236,  V.  C.  HaU ;  Misa 
Y.  Currie,  I  App.  C.  564 ;  Be  European 
Bk.  8  Ch.  41 ;  Seoit  y.  Franklin,  1  Esp. 
66 ;  16  East,  428. 

(/)  Soott  Y.  Franklin,  sup, 

(m)  Lucas  y.  Borrien,  7  Tannt.  278. 

(n)  Brandao  y.  Bamett,  sup,;  reYersing 
Burnett  y.  Brandao,  sup. 
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Lien  of  inn' 
keeper. 


sunii  will  not  give  the  bankers  a  lien  for  a  further  sum,  if  the 
depositor  afterwards  overdraws  his  aooount  (o). 

If  A.  and  B.  have  a  joint  aocount,  and  A.  has  a  separate  aooount, 
with  a  bank,  the  bankers  cannot,  upon  the  order  of  A.,  or  of  A^.  and 
B.,  after  a  suspension  of  payment  bj  the  bank,  set  off  the  balance 
against  the  bank  upon  one  aooount  against  the  balance  in  faToru-  of 
the  bank  upon  the  other  account ;  nor  has  the  bank  a  lien  upon  one 
balance  for  the  money  due  upon  the  other  (p) ;  and  a  banker  has 
no  lien  which  enables  him  to  set  off  a  debt  due  on  the  customer's 
private  account  against  a  balance  standing  to  his  credit  on  a  trast 
account  (q). 

The  lien  of  an  innkeeper  arising  from  his  obligation  to  reoeive 
guests  depends  upon  the  fact  that  the  articles  dettuned  eame 
into  his  possession  as  innkeeper  and  as  belonging  Ho  a  guest  at  Ats 
inn;  and,  therefore,  in  a  case  where  the  innkeeper  received    the 
carriage  and  horses  of  a  person  not  residing  at  the  inn,   and 
afterwards  the  owner  occasionally  took  refreshments  there,  and 
a  friend  of  his  resided  there  for  some  time  at  the  credit  of  such 
owner,  a  lien  for  the  amount  of  the  bill  was  not  allowed,  on  the 
ground  that  the  carriage  and  horses  were  first  received  to  stand  at 
lively,  and  not  as  belonging  to  a  guest  residing  at  the  inn,  and 
that  the  other  matters  of  charge  arose  from  different  subsequent 
contracts  (r).    But  the  carriage  of  a  guest  at  an  inn  is  subject  to 
the  innkeeper's  lien  for  standing  room  and  labour  bestowed  upon 
it,  though  it  only  be  a  hired  carriage  (s) ;  but  not  if  the  carriage  is 
left  by  a  person  who  at  the  time  was  not  his  guest  (^),  though  it  has 
been  held  that  a  person,  by  merely  leaving  a  horse,  becomes  a 
guest  (u) ;  and  the  lien  attaches,  although  the  inn  is  not  frequented 
by  public  conveyances  or  furnished  with  stables  (r). 

The  lien  attaches  upon  horses  which  are  from  time  to  time  taken 
away  and  brought  back  (x) ;  the  innkeeper  may  detain  ahorse,  even 
if  it  be  stolen,  if  he  is  ignorant  of  the  wrongful  possession  {g). 


(o)  Vanderue  v.  Willis,  3  Bro.  C.  C. 
21. 

(p)  Watts  Y.  Christie,  18  L.  J.  Ch. 
173,  M.  R. 

(q)  Exp,  Kingston^  6  Gh.  632. 

(r)  Smith  v.  JDsarlove,  17  L.  J.  C.  P. 
219. 

(»)  Turrell  y.  CraioUy,  18  L.  J.  Q.  B. 
155.  Qutere,  as  to  a  lien  on  the  carriage 
for  the  guest's  personal  expenses  which 
seemed  to  be  tacitly  admitted  in  the 
above  case. 


(0  ^innt  Y.  Pigot,  9  Car.  &  P.  208, 
Parke,  B. 

(m)  York  v.  Grindstone,  1  Salk.  388. 

(v)  Thompson  t.  Lacff,  3  B.  &  Aid. 
283. 

(a?)  AUen  v.  Smith,  12  C.  B.  K.  S. 
638 ;  9  Jnr.  N.  S.  230,  1284. 

iy)  Torke  v.  Oreenaugh,  2  Ld.  Baym. 
866;  Johnson  y.  Hill,  3  Stark.  172; 
Sohinson  y.  Walter,  3  Bnlst.  269 ;  Snead 
y.  Watkins,  1  C.  B.  N.  S.  267 ;  26  L.  J. 
C.  P.  67. 


Shot.  3.  LIEN  BY  USAGE,  ©61 

The  lien  exteiids  to  goods  wliioh  the  innkeeper  has  reoeived  and 
kept  for  his  guest,  whether  or  not  he  was  bound  by  law  to  receive 
them  {z)f  nor  is  he  bound  to  inquire  into  the  propriety  of  the  supplies 
which  he  makes  his  guest  if  he  is  Buijuri^  (a),  but  he  cannot  claim  a 
lien  for  money  lent  except  by  agreement  (a),  nor  does  it  extend  to  the 
body  or  the  clothes  on  the  person  of  his  guest  (6). 

Continuous  possession  is  necessary  for  a  possessory  lien,  so  that  Contmuoiu 
if  the  innkeeper  allows  a  guest  to  depart  with  his  goods  the  Uen  is  ^^^^^^ 
gone,  and  does  not  revive  after  they  are  returned  (c). 

The  Uen  of  an  innkeeper  is  general,  and  extends  to  all  goods  and 
chattels  belonging  to  his  guest,  and  therefore  a  chattel,  although  de- 
posited with  the  innkeeper  and  placed  by  him  apart  from  the  personal 
goods  of  the  guest,  may  be  detained  by  him  on  account  of  money 
owing  to  him  for  the  lodging,  food,  and  entertainment  of  the  guest. 

The  Uen  of  an  innkeeper  over  a  chattel  belonging  to  a  guest 
was  waived,  if  in  order  to  reimburse  himself  he  sold  it,  and  this 
rule  held  good  even  although  the  retention  of  the  chattel  was 
attended  with  expense  (c?),  but  now  an  innkeeper  has,  in  addition 
to  his  ordinary  Uen,  a  right  to  sell  the  goods  of  his  guest  after  six 
weeks  (e). 

A  security  taken  by  the  innkeeper  does  not  oust  the  Uen,  unless 
the  security  is  inconsistent  with  the  Uen  (/). 


(4.)  Lienfrom  course  of  dealing. 

A  Uen  exists  from  the  manner  of  dealing  between  the  parties,  as 
in  the  case  of  Downam  v.  Matthews  (^),  which  was  a  transaction 
between  a  clothier  and  a  dyer,  and  there  being  evidence  that  they 
always  made  up  their  accounts  by  giving.mutual  credit,  the  Uen 
for  the  general  balance  was  allowed. 


(z)  ThrefaU  v.  Borwiek,  7  L.  B.  Q.  B.  FearU,  1  Stra.  667. 

711;  10  id.  210;  notwithstanding  J7rMU^-  ((Q  Mulliner  v.  Fkreneey  3  Q.  B.  D. 

wi»d  V.  Oranara,  10  Exo.  417.  484  ;  overmliog  Ho»tUf^$  Cote,  per  Toj^' 

(a)  Proctor  v.  NiehoUon,  7  Gar.  &  P.  ham,  C.  J.,  Yely.  66. 

67,  per  Loid  Abinger.  («)  41  &  42  -Vict.  o.  38. 

{b)  Wolff  V.  8ummer$t  2  Camp.  631 ;  (/)  An^ut  v.  MeLaehlan,  23  Gh.  D. 

SunboJfY.  Alford,  3  M.  &  W.  248.  330,  Kay,  J. 

(e)  Sartley  t.  Hitehcoek^  1  Stark.  408 ;  (^)  Preo.  in  Ch.  680.    And  see  Umh' 

Jon$$  Y.  ThurloOy  8  Mod.  172 ;  Jonet  t.  forth  t.  Ead/leldf  6  East,  619. 
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(5.)  Lien  of  factors  and  others. 

Afl  to  factors.  In  Kruger  v.  Wikox  (A),  Lord  Hardwioke  took 
the  opinion  of  four  merchants,  who  agreed  that  if  there  is  a  ooiuse 
of  dealings  and  general  account  between  the  merchant  and  the 
factor,  and  a  balance  is  due  to  the  factor,  he  may  retain  the  ship 
and  goods  or  produce  for  such  balance  of  the  genorcd  account,  as 
well  as  for  the  charges,  customs,  &c.  (2'),  paid  on  the  account  of 
the  particular  cargo ;  but  that  if  the  factor  deliver  up  the  goods  to 
the  merchant,  by  his  parting  with  the  possession  he  parts  with  the 
specific  lien  ;  and  the  Court  agreed  accordingly. 

He  has  also  a  lien  for  his  general  balance  on  goods  consigned 
for  sale  and  on  the  purchase-money  thereof  (/),  although  the  goods 
had  been  received  before,  and  were  being  sold  at  the  time  of,  the 
bankruptcy  of  the  principal  {k) ;  and  if  the  purchaser  be  indebted 
to  the  factor,  a  settlement  of  accounts  between  the  purchaser  and 
the  factor  and  his  assignees,  will  bind  the  principal  (J). 

The  factor  has  a  specific  lien  on  goods  bought,  for  the  purchase- 
money  (w),  and  for  freight  paid  in  respect  thereof  (n). 

If  the  sale  of  goods  on  which  a  factor  has  a  Uen  is  delayed  at 
the  request  of  the  trustee  in  bankruptcy,  the  factor  will  be  entitled 
to  deduct  out  of  the  proceeds  of  the  sale  interest  on  the  debt 
accrued  since  the  bankruptcy,  notwithstanding  the  rule  that  interest 
stops  in  bankruptcy  (0).  The  lien  of  a  factor  for  his  general  balance 
only  attaches  on  goods  which  come  to  his  hands  as  factor  {p). 

Payment  by  a  factor  of  part  of  the  freight  of  goods  does  not 
constitute  such  a  constructive  possession  as  will  support  a  lien  {q). 

A  factor  selling  on  behalf  of  another  factor  with  knowledge  of 
his  character  has  no  lien  as  against  the  principal  upon  the  proceeds 
of  the  goods  for  the  payment  of  freight  or  other  dues,  or  in  dis- 
charge of  his  own  acceptances  on  account  of  the  goods  (r). 


(A)  Amb.  254. 

{*)  Faul  V.  Birch,  2  Atk.  622. 

(J)  Oodin  T.  Lond.  Ass.  Co,  1  Bar. 
490 ;  Barinff  v.  Currier  2  B.  &  Aid.  137; 
Drinktoaier  v.  Ooodwin^  Co"wp.  261 ; 
Xinloek  v.  Crai^y  3  T.  R.  119,  783;  4 
Bro.  P.  0.  47 ;  Bammonds  v.  Barclay,  2 

East,  227. 

{k)  Bobson  y.  Kemp,  4  Esp.  236. 

(0  Sud8<mv.Granffsr,bB.&  Aid.  27. 


See  Turner  v.  Tfumas,  6  L.  B.  C.  P.  613. 

(m)  Exp,  Emery,  2  Ves.  S.  674. 

(ft)  Exp.  Good,  3  H.  &  A.  246. 

(0)  Exp,  Kensington,  1  Dea.  68.  See 
sup,  p.  434. 

{p)  Dixon  y.  StansfiOd,  10  G.  B.  898. 

(q)  Kinloch  v.  Craig,  3  T.  B.  128,  783; 
4  Bro.  P.  C.  47. 

(r)  iSoUy  T.  Bathbone,  2  M.  &  S.  298  ; 
Cockran  y.  Irlam,  ib.  801. 
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A  wharfinger  has  the  same  general  lien  as  a  factor,  for  his  wharf-  Wharfinger. 
age  dues  and  freight  («).  But  a  warehouseman,  or  shipping  agent, 
or  a  wharfinger,  in  respect  of  warehouse  rent  or  labourage,  has  no 
such  lien,  except  by  contract,  or  local  usage  which  is  tantamount 
to  it  (t).  And  where  goods  deposited  at  a  wharfinger's  are  sold  by 
the  owner,  and  he  gives  notice  thereof  to  the  wharfinger,  pajdng 
all  charges  up  to  that  time,  the  wharfinger  cannot  claim  a  lien 
against  him  for  subsequent  charges  in  respect  of  such  goods,  on 
the  ground  that  no  deUvery  order  was  lodged,  and  that  the  notice 
was  merely  oral  (m). 

If  a  warehouseman  or  other  person  being  entitled  to  a  specifip 
lien  only,  claims  a  lien  for  his  general  balance  also,  it  is  not  a 
waiver  of  his  former  Uen  (;r) ;  but  sectis  if  he  sets  up  an  inconsistent 
claim,  as  by  demanding  the  general  balance  due  from  a  party  not 
the  owner  of  a  chattel  (y). 

A  wharf  or  warehouse  owner  has  a  Uen  for  his  rent  upon  goods  26  &  26  Ylei. 
placed  in  his  custody  under  the  Merch.  Ship.  Amend.  Act,  1862,    *     * 
and  the  expenses  of  such  reasonable  acts  as  in  his  judgment  are 
necessaiy  for  their  custody  and  preservation  (2). 

A  general  lien,  however,  will  not  operate  against  the  rights  of  Third  per- 
third  persons ;  thus,  though  a  common  carrier  may  have  acquired  a^jted  by 
by  usage  or  special  agreement  a  lien  for  a  general  balance  of  account  ^^• 
between  him  and  a  consignee,  this  lien  will  not  affect  the  right  of 
the  consignor  to  stop  in  transitu  (a).    So,  such  a  lien  for  the  general 
balance  due  from  the  factor,  to  whom  the  goods  are  consigned  for 
sale,  cannot  be  sustained  against  the  true  owner,  either  by  a  carrier 
or  a  public  warehouse-keeper,  and  a  custom  pleaded  to  that  effect 
is  bad  (b). 

Sir  William  Gh*ant  observed  that  as  to  liens  of  one  man  on  Actual 
goods  in  the  possession  of  another,  he  knew  of  no  difference  between  ^^^^^^|^. 
the  rules  of  decisions  in  the  Courts  of  law  and  in  Courts  of  equity  {c) . 


(«)  NayJor  t.  Manglet,  1  Esp.  109 ; 
Speart  y.  Hartley ,  Z  ib,  81 ;  BezY,  Hum" 
phrey,  M'Gl.  &  Y.  173 ;  Boumian  y. 
Malcolm^  11  M.  &  W.  833 ;  Holdemest  y. 
(hUitum,  7  B.  &  C.  212;  1  Man.  &  B. 
65.  See  Duuer  y.  Botanquet^  4  B.  &  S. 
460, 486. 

(0  See  Boumutn  y.  Malcolm^  tup,;  S$x 
y.  Humphrey,  tup.;  Holdemets  y.  Col* 
Hntan,  tup. 

(«)  Barry  y.  Zonywtart,  12  A.  &  E. 
689. 


(x)  Searfe  y.  Morgan,  4  M.  &  W.  270. 
See  We$k9  y.  Goode,  6  C.  B.  N.  S.  367; 
and  Kerford  y.  Mondell,  28  L.  J.  Exo. 
303,  6. 

(y)  Dirkt  y.  Bichardt,  4  Man.  &  G. 
674. 

(«)  26  k  26  T^ot.  c.  63,  6.  76. 

(a)  Oppenheim  y.  Butstll,  3  Bos.  k  Pol. 
42.  And  see  NUhollt  y.  Le  Feuvre,  2 
Bing.  N.  0.  81. 

(b)  Wright  y.  SntU,  6  B.  &  Aid.  360 ; 
Ltuekhart  y.  Cooper,  3  Bing.  N.  0.  99. 

{e)  Gladttone  y.  Birley,  2  Her.  403. 
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To  create  the  lien  the  goods  must  oome  into  the  actual  possesfflon 
of  the  party  claiming  it ;  on  which  principle  it  was  held  that  if  a 
factor,  in  consideration  of  goods  being  consigned  to  him,  accept 
bills  drawn  on  him  by  the  consignor,  and  pay  part  of  the  freight 
before  the  goods  arrive,  and  afterwards  become  insolvent  before  the 
bills  are  due,  the  consignor  may  stop  the  goods  in  transitu  ((/)• 
But  of  course  a  factor  stands  in  the  same  position  as  any  other 
person,  when  for  bills  accepted,  or  money  lent  or  due,  a  security  is 
given  on  chattels,  though  possession  is  not  actually  obtained  {e). 

The  right  of  lien  does  not  extend  beyond  the  time  of  actual 
possession ;  and  therefore,  if  the  factor,  &c.,  deliver  up  the  goods 
before  payment  of  his  account,  his  lien  is  gone,  and  he  cannot  stop 
the  goods  even  in  traimtu  (/) ;  and  in  one  case  it  was  held  that 
delivery  of  part  only  destroyed  the  lien  (</). 

We  have  before  noticed  the  priority  given  by  statute  law  to  the 
Crown  for  excise  duties  over  the  factor's  lien  (A). 


(6.)  Conflict  of  laicB, 

Where  a  foreign  undisclosed  principal  consigns  goods  for  sale  to 
an  English  merchant  through  a  foreign  agent,  stating  that  he  is 
agent,  the  English  law  prevails  (t). 

The  English  merchant  has  no  lien  for  his  general  balance,  either 
on  the  goods  or  the  policy  money  which  represents  them  (i). 


No  lien  of 
rendor. 


(7.)  lAens  on  ships  and  cargoes,  and  maritime  liens. 

In  a  case  where,  on  the  sale  of  a  ship,  a  bill  of  sale  was  executed 
but  no  money  paid,  and  the  vendee  took  away  the  bill  of  sale 
without  the  consent  of  the  vendors,  and  procured  the  ship  to  be 
registered  in  his  own  name,  and  then  returned  the  bill  of  sale  to 
the  vendors  and  refused  to  complete  the  agreement.  Sir  J.  Knight- 
Bruce  held  the  vendors  to  be  barred,  by  the  registry  acts,  from 
equitable  relief ;  and  it  therefore  seems,  that  the  doctrine  of  the 
vendor's  lien  for  the  purchase-money  did  not  apply  to  the  sale  of 
ships  (J). 


(d)  Kinheh  v.  Craig,  8  T.  R.  119,  783; 
4  Bro.  P.  C.  47. 

(<?)  Bryant  v.  Nix,  4  M.  &  W.  776 ; 
Anderson  y.  Clark,  2  Bing.  20. 

(/)  Sweet  y.  Fym,  1  East,  2.  And  see 
Ambl.  254. 


isi)  Bxp,  Gwynne,  12  Yea.  383.  And 
see  Crawakay  y.  Eadet^  1  B.  &  G.  181. 

(h)  Sup,  p.  184. 

(•)  Maspont  y.  Mildred,  9  Q.  B.  D. 
630 ;  8  App.  0.  874. 

{J)  FolUtt  y.  Delaney,  17  L.  J.  Ch. 
254,  v.  G.  Enight  Brace. 
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A  part  owner  is  entitled,  as  against  the  other  part  owners,  to  Fart  owner's 
have  his  disbursements  for  the  repairs  and  outfit  of  the  ship,  so  far'  ^* 
as  the  same  are  necessary  and  proper  for  the  joint  adventure,  repaid 
to  him  out  of  the  freight  and  other  earnings  of  the  ship  before  any 
division  of  profits  is  made,  acoording  to  the  general  law  of  partner- 
ship ;  nor  is  the  case  altered  by  the  fact  of  a  part  of  the  outlay 
having  been  made  upon  the  hull,  as  to  which  the  rules  of  partner- 
ship do  not  apply,  the  part  owners  being  tenants  in  common  of  this. 
It  follows  that  a  mortgagee  of  certain  shares  of  the  ship  and  freight 
is  subject  to  the  like  deductions,  unless  a  different  state  of  things 
should  arise  from  the  mortgagee  taking  possession  and  acting  as 
part  owner  (i). 

The  owner  of  a  ship,  who  has  paid  the  whole  of  the  salvage,  has  Salvage. 
a  lien  on  the  goods  on  board  for  the  amount  of  the  contribution  to 
which  the  owner  of  such  goods  is  liable,  and  has  an  insurable 
interest  in  respect  of  such  lien  (/). 

A  shipowner  retaining  possession  of  the  ship  has  a  lien  on  the  lien  of  tbip- 
cargo  for  the  hire  of  the  vessel  as  against  the  charterer  himself,  to  ^Ty^I^^. 
the  full  amount  of  the  lien,  and  as  against  sub-freighters,  to  the 
extent  of  the  freight  due  on  their  bills  of  lading  (7/2) ;  and  such  lien 
will  exist  even  if  the  ship  is  actually  demised  to  the  charterer,  if 
the  agreement  contain  other  stipulations  sufficient  to  rebut  the 
inference  that  the  owner  meant  to  part  with  the  possession  of  the 
vessel ;  as  where  payment  of  the  hire  is  either  precedent  to  or  con-  - 
oomitant  with  the  delivery  of  the  goods  (n),  or  where  the  lien  is 
expressly  reserved  (0) ;  but  otherwise,  such  demise  of  the  ship  to 
the  charterer  will  exclude  the  lien  (p) ;  and  so  it  would  seem,  that 
if  by  the  agreement  the  goods  are  to  be  delivered  before  payment  of 
the  hire,  the  Uen  cannot  be  supported.    But  in  each  case  the  whole 
contract  must  be  taken  together,  and  due  effect  given  to  the  several 
dauses  that  counteract  and  qualify  each  other  {q). 

Where  the  master  signs  bills  of  ladiag  specifying  the  freight,  lien  for 

freight. 


{k)  Grun  Y.  Briggt^  6  Ha.  396 ;  17  L. 
J.  Gh.  323. 

(Q  Briggt  y.  Mnrehant  leaders'  Ship 
loan  and  Auwrtm»  Aaaoeiation,  13  Q.  B. 
167,  18  L.  J.  Q.  B.  178. 

(m)  SavUh  T.  Campion,  2  B.  &  Aid. 
603 ;  Campion  t.  Cokfiny  3  Bing.  N.  G. 
17  ;  Paul  T.  Bireh,  2  Atk.  621 ;  Miichell 
T.  Seaife,  4  Gamp.  298 ;  Abbott  on  Ship- 
ping, 262,  ed.  11. 

{n)  MUehell  v.  Seaifi,  tup, ;  BirUy  ▼. 


Oladstons,  3  M.  &  8. 206 ;  TaUs  v.  Sail- 
$ion,  8  Tannt.  293;  Chritiie  y.  Zewit,  2 
Br.  &  B.  410. 

(o)  Small  y.  MoaUt,  9  Bing.  674; 
OUdaUmet  y.  AlUn,  12  G.  B.  202,  219. 
And  see  Kern  y.  DeslandM,  8  Jnr.  N.  S. 
194,G.P.;  P«>tf*y.Xar*«i,12Eq.378,M.R. 

(p)  Button  y.  Brapff,  7  Taunt.  14 ; 
Newberry  y.  Colvin,  7  Bing.  190;  JBeleher 
y.  Capper,  4  Han.  &  G.  602. 

(q)  Per  Tindal,  G.  J.  ib,  641. 
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lien  of 
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None  for 

general 

aTerage. 


the  shipowner  has  a  lien  for  that  only^  although  by  the  charter- 
party  he  is  entitled  to  a  larger  freight  (r).  There  is  no  Hen  for 
freight  which  is  not  to  be  paid  till  after  delivery  of  the  cargo  («). 
Where  by  the  bill  of  lading  the  freight  is  payable  at  the  port  of 
shipment,  the  shipowner  has  no  lien  for  the  freight  (t)^  notwiib- 
standing  a  local  usage  to  the  contrary  (ti).  And  deUvery  of  the 
goods  ousts  the  lien  {x).  Where  no  consignee  can  be  found,  the 
lien  for  freight  is  not  lost  by  landing  and  warehousing  the  cargo  (y). 

The  shipowner  has  no  lien  on  the  cargo  for  dead  freight  (z),  nor 
for  demurrage  (a),  nor  for  port  charges  (6),  nor  wharfage  (c),  unless 
there  is  an  express  stipulation  in  the  charter-pariy  (d). 

The  consignee  of  the  ship  and  cargo  has  a  lien  on  the  proceeds 
of  the  cargo  for  what  he  has  laid  out  to  enable  the  ship  to  proceed 
on  her  voyage ;  and  even  one  who  is  not  a  consignee,  but  has 
made  such  an  advance  band  fidcy  and  with  the  sanction  of  the 
owner  of  the  cargo,  who  thereby  obtains  the  benefit  of  the  advance, 
is  entitled  to  a  lien  on  the  proceeds  of  the  cargo  if  he  can  arrest 
them  before  they  come  to  the  hands  of  the  shipper,  subject  to 
proper  deductions  in  favour  of  the  consignee;  and  the  lien  will 
extend  to  all  loss  and  damage  arising  from  a  breach  of  contract  by 
the  consignor  to  consign  the  cargo  to  him,  but  not  to  any  commis- 
sion or  profit  which  might  have  been  earned  in  respect  of  the  con- 
signment if  it  had  been  so  made  {e), 

Tlie  owners  of  cargo  sold  for  the  necessities  of  the  ship  have  no 
lien  upon  the  ship  for  the  amount  of  their  loss,  which  is  the  subject 
of  general  average  (/). 

Nor  does  the  right  to  general  average  contribution  after  adjust- 
ment give  the  owner  of  the  cargo  any  lien  under  the  maritime  law, 
unless,  by  reason  of  the  possession  of  the  cargo,  it  can  be  maintained 
as  a  possessory  lien  {g). 


(r)  Qilkiton  t.  Midttteton,  2  C.  B.  N. 
S.  134  ;  26  L.  J.  C.  P.  N.  S.  209. 

(«}  How  y.  Kirehner,  11  Mo.  F.  C.  21 ; 
IbtUr  ▼.  Colbyf  28  L.  J.  N.  S.  Exo.  81 ; 
dissenting  from  Oilkiton  t.  MiddUton^ 
sup, ;  and  Neish  t.  Graham^  8  E.  &  B. 
605. 

(t)  Sow  V.  Xirehner,  sup. 

{u)  Kirehner  v.  Venus^  12  ib.  361 ;  6 
Jnr.  N.  S.  396. 

[x)  North  y.  Oumey^  IJ.  &  H.  609. 

{y)  Mors  L$  Blanch  y.  WiUM^  8  L.  B. 
0.  P.  227. 


{z)  Gray  y.  Carr,  6  L.  R.  Q.  B.  622. 

(a)  FhiUips  y.  Modie,  15  East,  647; 
Birley  y.  Gladstone,  3  M.  &  S.  206. 

{b)  Faith  y.  E,  /.  Cb.  4  B.  &  Aid.  680, 
642. 

{e)  Bishop  y.  Ware,  3  Gamp.  860. 

{d)  McLean  y.  Fleming^  2  L.  B.  H.  L. 
So.  128. 

{e)  Toung  y.  NsiU,  32  Beay.  629 ;  9 
Jut.  N.  S.  976. 

(/)  La  Constantia,  2  W.  Rob.  487. 

iff)  North  Star,  Luah.  45 ;  Cleary  y. 
MeAndrtw,  2  Moo.  P.  0.  N.  S.  216. 
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There  is  a  statutory  lien  upon  any  ship  or  boat  stranded  or  Lien  for 
otherwise  in  distress  on  the  shore  of  any  sea  or  tidal  water  within  ^^^' 
the  limits  of  the  United  Kingdom,  for  a  reasonable  amount  of 
salyage  and  expenses  properly  incurred  in  assisting  or  saving  the 
lives  of  the  persons  belonging  to,  or  the  cargo  or  apparel  of  such 
ship  or  boat  or  any  portion  thereof,  or  in  the  salvage  of  any  wreck 
saved  by  any  other  person  than  a  receiver  of  wreck  within  the 
United  Kingdom  (A). 

Although  maritime  liens  were  and  are  recognised  by  the  civil  Maritime 
law  (i),  at  common  law  there  is  no  lien  on  ships  for  necessaries 
supplied,  or  repairs  executed  {k).  There  is  no  maritime  lien 
except  in  the  case  of  wages  (/),  towage,  pilotage,,  salvage  (m),  and 
collisions  (n).  The  mariner  has  a  lien  for  wages  on  the  freight,  if 
any  earned,  but  not  upon  the  cargo  or  the  money  in  respect  of 
insurance,  not  upon  any  other  ship  than  that  in  which  he  performed 
his  services  (o). 

The  maritime  lien  for  damages  arising  from  a  collision  takes 
precedence  of  the  maritime  lien  for  wages  (p). 

A  maritime  lien  is  well  defined  (q).  It  is  the  foundation  of  the 
proceeding  in  rem,  a  process  to  make  perfect  a  right  inchoate  from 
the  moment  the  lien  attaches.     It  is  binding  upon  a  purchaser  for 

value  without  notice  (q),  but  it  may  be  lost  by  delay  (q). 

« 

In  an  action  by  the  mortgagee  of  a  ship,  material  men  with  a 
possessory  lien  intervened.  The  proceeds  of  sale  of  the  ship  not 
being  sufficient  to  satisfy  the  interveners'  claim,  it  was  held  that 
the  mortgagee  was  entitled  to  his  costs  of  action  up  to  sale,  in 
priority  to  the  claims  of  the  interveners  (r). 

A  maritime  lien  declared  by  a  foreign  Court  wUl  be  recognised, 


(A)  Merchant  Shipping  Act,  1864  (17 
&  18  Vict.  0.  104),  Bs.  458,  469.  And 
see  26  &  26  Vict.  o.  63,  parts  Tiii.  Iz. 

(i)  Abb.  Ship.  631,  ed.  11 ;  Stainbank 
V.  lennittff,  16  Jur.  1082,  per  Jerrifl, 
C.J. 

{k)  Huttey  y.  Christie,  9  East,  426 ; 
13  Yes.  694 ;  Aneroid,  2  F.  D.  189 ; 
Neptune,  3  Knapp,  94  ;  Wilkina  y.  (7ar- 
miehael,  Dongl.  101 ;  Buxton  y.  Snee,  1 
Yes.  S.  164  ;  Watkinaon  y.  Bemadition, 
2  P.  Wms.  867;  Smith  y.  Fhtmmer,  1 
B.  &  Aid.  676 ;  Faei/ie,  10  Jur.  N.  S. 
1110;  B.  &  L.  243  ;  Scio,  1  L.  R.  A.  & 
E.  363. 


(/)  JTteolai  Seinrich,  17  Jnr.  329. 

(m)  Salacia,  32  L.  J.  Adm.  41 ;  9  Jnr. 
N.  S.  27,  Adm. ;  Lotothorpe,  2  W.  Rob. 
73  ;  Louisa  Bertha,  14  Jnr.  1006,  Adm. ; 
Linda  Flor,  4  Jur.  N.  S.  172;  Lady 
Durham,  3  Hag.  Adm.  196. 

(n)  Zodiac,  1  Hag.  Adm.  320-326,  Ld. 
Stowell. 

(o)  Juiindhur,  1  Spinks,  71. 

{p)  Benare8,7  No.of  Gas. 639,Dr.  Luah- 
ington;  Blin,  8  P.  D.  129;  Chimara,  ib. 
131. 

{q)  Bold  Bueeleugh,  7  Mo.  P.  0.  0. 284. 

(r)  Sherbro,  62  L.  J.  P.  D.  &  A.  28 ; 
ImmacoUUa  CkmeezUme,  9  P.  D.  37. 


\ 
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On  foreign 
ships. 


County 
Conrt. 


Liability  to 

presenre 

chattel. 


lien  for 
master's 
wages. 


but  the  foreign  deoree  mufit  shew  that  the  proceeding  was  for  sale 
of  the  ship  («). 

Independently  of  statute  the  Admiralty  Court  has  no  jurisdiction 
to  entertain  a  suit  for  necessaries  (t). 

But  by  statute  (u)  a  maritime  lien  can  be  created  on  foreign 
ships  exclusively  (x),  whether  in  a  home  or  colonial  port  (y),  but 
not  in  a  foreign  port  (z),  for  necessaries  supplied  (a),  which  primd 
facie  are  made  on  the  credit  of  the  yessel  {b) ;  and  such  a  lien  onoe 
attaching  cannot  be  defeated  or  discharged  by  transfer  of  the  ship 
to  a  British  owner (c).  "Necessaries"  would  no  doubt  include 
repairs  and  equipping  (d),  but  not  advances  {e)^  nor  money  advanced 
to  a  master  to  pay  averages  (/),  nor  for  the  insurance  of  the 
ship  {g) ;  and  the  claimant  must  satisfy  the  Court  that  a  reasonable 
necessity  for  the  supplies  existed  (A).  There  is  no  jurisdiction  under 
this  Act  in  respect  of  claims  by  a  mate  for  necessary  disbursements 
at  the  request  of  the  owner  (i). 

A  County  Court  has  no  more  jurisdiction  over  necessaries  than 
the  Court  of  Admiralty  (A). 

The  Uen  of  a  shipwright  on  a  ship  for  repairs  binds  the  mort- 
gagee (/). 

The  liability  of  the  holder  of  a  chattel  by  way  of  lien  to  preserve 
it  appears  to  be  the  same  as  the  ordinary  liability  in  the  case  of 

■ 

a  pawn  (m). 

By  7  &  8  Vict.  c.  112,  s.  16,  and  the  yet  larger  provisions  in 
favour  of  the  master  contained  in  the  Merchant  Shippiag  Act, 
1854  (n),  a  master  of  a  ship  has,  so  far  as  the  case  permits,  the 


(«)  City  o/Mecea,  6  P.  D.  106,  C.  A. 

(/)  Xflfptunsy  3  Hagg.  Adm.  129;  8 
Enapp,  94  ;  Facifiey  Br.  &  L.  243. 

(u)  3  &  4  Vict.  0.  66,  s.  6. 

{x)  OeeaUy  2  W.  Bob.  868;  Ocean 
Queen,  id.  467. 

(y)  Wataga,  Swab.  166;  AJlna  van 
Linge,  ib.  614. 

(z)  India,  82  L.  J.  Adm.  186  ;  11  W. 
B>.  636. 

(a)  EUa  A.  Clark,  Br.  ft  Loah.  32 ;  9 
Jnr.  N.  S.  312. 

(*)  Ferla,  4  Jnr.  N.  S.  741 ;  Swab.  863. 

(c)  £Ua  A.  Clark,  tup,;  Princess 
CharloiU,  33  L.  J.  N.  S.  Adm.  188. 

{d)  Two  Ellens,  3  L.  R.  A.  &  E.  346  ; 
J.  G.  161.  See  Riga,  8  L.  R.  A.  &  E. 
616 ;  and  Webster  v.  Seekamp,  4  B.  & 
Aid.  362. 


(f)  New  Eagle,  10  Jnr.  623,  Adm. 

(/)  Aallje  JFUlemina,  1  L.  R.  A.  & 
E.  107. 

{g)  Seinrich  EJom,  8  P.  D.  161. 

(A)  Perla,  sup. ;  Ocean,  sup. ;  y.  E, 
Oosfabrick,  4  Jnr.  N.  S.  742,  Dr.  Luah- 
ington ;  Helena  Sophia,  3  W.  Rob.  266 ; 
Alexander,  6  Jnr.  241,  Dr.  Lnahington. 

(i)    Victoria,  37  L.  J.  12,  Adm. 

(k)  Dowse,  3  L.  R.  Adm.  136;  Everard 
y.  Kendall,  6  L.  R.  C.  P.  428  ;  Alien  y. 
Oarbutt,  6  Q.  B.  D.  186 ;  distingnishing 
Alina,  6  Ex.  D.  227. 

(/)  miliamsy.  AUsup,  4  L.  T.  N.  S.  660, 
C.B. 

(m)  Scarfs  y.  Uvrgan,  4  M.  &  W.  284. 

(»)  17  &  18  Viot.  0.  104,  B.  191 ; 
43  &  44  Viot.  o.  16. 
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same  rights,  liens,  and  remedies  for  the  reoovery  of  his  wages, 
which  hy  the  latter  statute  or  by  any  law  or  custom  any  seaman, 
not  being  a  master,  has  for  the  recoTery  of  his  wages.  This  pro* 
vision  relates  only  to  claims  for  the  master's  wages  against  the 
owner  and  his  property,  and  does  not  alter  the  relation  between 
master  and  seamen  (o). 

As  both  masters  and  seamen  were  still  left  without  any  remedy 
in  the  Admiralty  Court  for  wages,  when  the  wages  were  due  under 
a  special  contract,  the  Admiralty  Court  Act,  1861  (jo),  gave  to  the 
High  Court  of  Admiitilty  jurisdiction  over  any  claim  by  a  seaman 
of  any  ship  for  wages  earned  by  him  on  board  the  ship,  whether 
due  under  a  special  contract  or  otherwise,  and  also  over  any  claim 
by  the  master  of  any  ship  for  wages  earned  by  him  on  board  the 
ship,  and  for  disbursements  (q)  made  by  him  on  account  of  the  ship, 
with  a  proviso  that  the  plaintiff  shall  not  be  entitled  to  costs  where 
he  shall  not  recover  60/.  unless  the  judge  shall  certify  that  the 
cause  was  a  fit  one  to  be  tried  in  the  Court.  The  Court  of  Jurudiotion 
Admiralty,  therefore,  having  before  the  Act  of  1861  (r)  jurisdiction  isei. 
to  deal  with  these  matters  in  certain  cases,  viz.,  with  masters^ 
wages,  where  not  fixed  by  special  contract,  and  with  all  unsettled 
accounts,  including,  therefore,  disbursements  by  the  master  where  a 
set-off  or  counter-claim  was  set  up  to  his  claim  for  wages  («),  and 
recognizing  in  those  cases  the  existence  of  a  maritime  lien,  the  pre** 
sent  Admiralty  Division  of  the  High  Court  is  considered  to  be 
empowered  by  the  Act  of  1861  to  enforce  a  maritime  lien  in  like 
cases,  arising  under  the  extended  jurisdiction  created  by  the  Act  of 
1861 ;  but  a  maritime  lien  is  held  not  to  arise  merely  by  force  of 
the  statutory  power  to  enforce  claims  by  proceedings  in  rem  (t). 
The  master's  lien  for  services  and  disbursements  is  not  affected  by 
the  circumstance  that  the  possession  of  the  vessel  at  the  time  when 
they  were  given  and  made  was  fraudulent,  if  he  were  not  privy  to 
the  fraud  («*),  or  by  his  being  part  owner  of  the  ship  (x). 

Where  the  master  executes  a  bottomry  bond  which  does  not  bind 
himself,  he  is  entitled  to  his  wages  in  priority  to  the  bondholder  (y). 

(o)  Salaeia,  32  L.  J.  Adm.  41 ;  9  Jar.  («)  See  Caledonia^  2  Jnr.  N.  S.  48,  Dr. 

N.  S.  27,  Adm.  LuBhington. 

(j?)  24  &  26  Viot.  0.  10|  0.  10.  (<)  Mary  Ann,  tup. 

(q)  Mary  Ann,   1  L.  B.  A.  &  E.  8  ;  (u)  Edwin,  sup. 

36  L.  «r.  Ad.  6 ;  Chitftain,  B.  &  L.  104  ;  (x)  Fenmia,  2  L.  R.  A.  &  E.  66 ;  Fiah. 

32  L.  J.  P.  M.  &  A.  106 ;  Sdwin,  38  t^.  Mtg.  170,  ed.  3,  166,  ed.  4. 

197  ;  B.  &  L.  281.  {y)  Salaeia,  tup, 

[r)  By  the  Act  of  1864,  s.  191. 
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24*26Tiot.       Bj  the  Act  of  1861  (z)  the  Admiralty  dividoii  of  the  High  Gonit 
5*4^0.   '  '      has  jurisdiction  over  claims  for  the  buildingyeqmpping,  or  repairin 
of  any  ship,  if  at  the  time  of  the  institution  of  the  cause  the  ship  or 
the  proceeds  thereof  are  under  the  arrest  of  the  Court  (a),  and 
Suppliet  to      over  claims  for  necessaries  supplied  to  British  and  colonial  ships 
colonial  ahiiw.  elsewhere  than  in  the  port  to  which  the  ships  helong,  unless  it  is 
shown  to  the  satisfaction  of  the  Court  that  at  the  time  of  the 
institution  of  the  cause  any  owner  or  part  owner  is  domiciled  in 
England  or  Wales ;  and  by  s.  6  thereof ,  jurisdiction  is  also  giyen 
over  any  claim  by  the  owner,  consignee,  or  assignee  of  any  bill  of 
lading  of  any  goods  carried  into  any  port  in  England  or  Wales  in 
any  ship  for  damage  to  the  goods  or  any  part  thereof  by  the  negli- 
gence, misconduct,  or  breach  of  duty  or  contract  on  the  part  of  the 
owner,  master,  or  crew  of  the  ship,  unless  it  be  shown  that,  at  the 
institution  of  the  cause,  any  owner  or  part  owner  of  the  ship  is 
domiciled  in  England  or  Wcdes  with  a  like  proviso  in  each  case  as 
to  costs,  as  in  the  case  of  the  claim  for  necessaries  (b).    The  Court 
also  has  jurisdiction  over  any  claim  for  damage  done  by  any  ship(c). 
The  word  *  owner '  means  owner  at  the  time  of  supply  (d). 

Under  s.  10  the  master  can  enforce  a  daim  for  disbursements 
for  the  ship  {e). 
No  lien  until  But  no  maritime  lien  is  created  under  this  statute  until  the  suit 
is  actually  instituted  (/) ;  until  then  the  rea^  the  ^p,  does  not 
become  chargeable  with  the  debt  for  necessaries;  and  all  valid 
charges  on  the  ship  to  which  any  person  other  than  the  owner  of 
the  ship,  who  is  liable  for  the  necessaries,  is  entitied,  must  take 
precedence  (/). 

The  Act  of  1861  confers  no  jurisdiction  over  claims  for  repairs 
and  necessaries  done  and  supplied  to  a  foreign  ship  in  a  foreign 
port(^). 
Lien  for  There  is  also  a  lien  upon  a  ship  and  freight  for  the  amount  of 

the  damage  which,  by  the  fault  of  those  in  charge  of  it,  it  does  to 
another  ship,  and  the  shipowner's  liability  is  limited  in  manner 
in  the  Act  provided  {h). 

(f)  24  &  25  Viot.  0.  10,  88.  4,  6  ft  6.  A.  &  E.  346 ;  Aneroid,  2  P.  D.  189  ; 

And  see  26  &  27  Viot.  o.  24,  8.  10.  Gtuiqf,  31  L.  J.  Adm.  207,  660 ;  JPUv$ 

(a)  S.  4.  Superiore,  6  J.  C.  482 ;  Troubadoury  1  L. 

(b)  8.  6.  B.  A.  &  E.  302 ;  Faeific,  38  L.  J.  120, 
\e)  S.  7.  Adm. ;  Br.  &  L.  243 ;  oyennilmg  Skip* 
{d)  Ella  A.  Olark,  Br.  &  L.  32 ;  9  Jar.  tpith,  10  Jar.  N.  S.  446,  Adm. 

N.  S.  312.  (^)  India,  9  Jnr.  K.  S.  417,  Adm. 

{$)  Fairport,  8  F.  D.  48.  (h)  Merohant  Shipping  Amendment 

(/)  Ttco  Ellens,  4  J.  G.  161 ;  3  L.  B.      Act,  1862  (25  &  26  Viot.  c.  63,  8.  54, 
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Maritime  liens  are  not  discharged  by  the  sale  of  the  ship,  but 
may  be  enforced  against  it  in  the  hands  of  purchasers  without 
notice,  provided  the  proceedings  be  bond  fide  and  taken  with  reason- 
able diligence  (/)• 


(8.)  Execution  and  other  matters. 

A  lien  on  goods  is  not  a  subject  of  seizure  by  the  sheriff,  because  Lien  not  sub- 
not  saleable,  being  a  personal  right  which  only  continues  so  long  tion. 
as  the  creditor  holds  the  goods  (k) ;  the  party  haying  the  lien 
cannot  sell,  although  the  keeping  of  the  subject-matter  is  attended 
with  expense  (/).     He  is  by  the  sale  guilty  of  a  direct  conversion, 
and  is  liable  to  an  action  of  trover  or  for  money  had  and  re- 
ceived (w),  unless  he  has  also  a  special  property  in  the  goods  in  Sale  to  en- 
trust for  another,  in  which  case  he  may  sell  in  order  to  repay 
himself  {n) ;  and  if  such  party  causes  them  to  be  taken  in  execution 
at  his  own  suit,  he  loses  his  lien,  though  the  goods  are  sold  to  him 
under  the  execution  and  are  never  removed  from  the  premises  (o), 
on  the  ground  that  he  parted  with  the  possession  to  the  sheriff. 
Nor  can  the  sheriff  seize  goods  subject  to  a  lien  (p),  without  first 
satisfying  the  lien. 

Although  possession  is  indispensable  to  the  continuance  of  a 
lien,  yet  in  the  case  of  a  lien  by  agreement,  it  will  admit  of  modi- 
fication as  to  the  nature  of  that  possession  (q). 

The  lien  is  lost  if  credit  is  given  for  the  price  (r),  but  it  is  not  Lien,  when 
lost  by  part  payment  (s) ;  nor  by  agreeing  to  take  bills  in  pay- 
ment (^);  but  it  is  lost  by  negotiating  the  bills  (t(),  imless  part  of 
the  price  still  remains  unpaid  {x). 


sdbeiitating  the  present  proTiaions  for 
tlioae  of  the  Merchant  Shipping  Act, 
1864  (17  &  18  Vict.  c.  104,  b.  604).  And 
see  Maclaoh.  Shipping,  286,  300,  ed.  2. 

(i)  MartMf  y.  Bell,  7  Mo.  P.  0.  C.  0. 
267 ;  £uropa,  9  Jar.  N.  S.  699 ;  32  L.  J. 
P.  M.  &  A.  188;  2  Mo.  P.  0.  N.  S.  1 ; 
B.  &  L.  89 ;  Nymph,  Swab.  86. 

(k)  Legg  v.  Evant,  6  M.  &  W.  36. 

(0  MuUiner  v.  Flarenet,  3  Q.  B.  D. 
484 ;  OYermling  H6»tler*t  Com,  per  Pop- 
ham,  G.  J.  Yelv.  66. 

(m)  Clark  y.  Gilbert,  2  Bing.  N.  S.  343. 

{n)  Bfr  Hobroyd,  J.  in  CwiMve  r. 
]^evo9t,  6  B.  &  Aid.  78. 


(o)  Jaeoht  Y.  LaUmr,  6  Bing.  130.  Bat 
see  WhUe  y.  Gainer,  2  ih,  23. 

(j9)  Roger*  y.  Kennay,  9  Q.  B.  692. 

{q)  Sawthom  y.  NewcaetU  R.  3  ib,  734. 

(r)  Raitt  y.  MiteheU,  4  Gamp.  146 ; 
Chase  y.  Westmore,  6  M.  &  S.  180; 
Spartali  y.  JBenecke,  19  L.  J.  G.  P.  293. 

(»)  Hodgem  y.  Ward,  7  T.  E.  440 ; 
Exp.  JFUkfughby,  16  Gh.  D.  604,  G.  J. 
BaooQ. 

(t)  Gunny.  Rolckow,  10  Gh.  491 ;  Rgp. 
WiUoughby,  tup.;  bnt  see  Spartali  y. 
JBeneeke,  tup* 

{u)  ffomeaetle  y.  Farran,  3  B.  &  Aid. 
496. 

(x)  Exp.  WUkughhy,  tup. 
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(9.)  Stoppage  in  tratmiA. 

Another  species  of  lien  is  that  of  a  vendor  of  goods  for  the  price, 
which  exists  unless  the  sale  is  made  on  credit;  and  then  the  lien 
does  not  arise  unless  the  purchaser  suffer  the  goods  to  remain  with 
the  vendor  until  the  period  of  paymeut  has  elapsed;  or  in  the 
meantime  becomes  insolvent  (y).  From  this  lien  it  follows,  that  if 
the  consignee  become  bankrupt  or  insolvent  before  the  goods  have 
come  into  his  actual  or  constructive  possession,  and  before  payment, 
the  consignor  has  a  right  to  stop  them  in  tramitUy  though  the 
consignee  may  have  received  an  invoice  or  shipping  note,  or  even 
bill  of  lading  from  the  consignor  (s) ;  but  the  vendor's  lien  is  gone, 
if  he  or  his  agent  negotiate  the  note  given  by  the  vendee,  althong^h 
such  note  be  dishonoured  (a). 

So  if  a  delivery  order  given  by  the  vendor  be  lodged  by  the  vendee 
with  the  warehouseman,  that  will  be  a  constructive  delivery  of 
possession  of  the  goods  to  the  vendee  without  a  transfer  beings 
made  in  the  books  of  the  warehouseman,  and  will  so  put  an  end  to 
the  vendor's  lien  (b) ;  though  it  ia  otherwise  where  the  vendor  is  his 
own  warehouseman,  and  the  vendee  becomes  bankrupt  before  the 
removal  of  the  goods,  even  if  by  local  custom  the  delivery  order  be 
considered  in  such  a  case  to  operate  as  a  transfer  of  the  pos- 
session (c).  So  where  the  delivery  order  is  not  in  the  name  of  the 
person  in  whose  name  the  goods  have  been  entered  in  the  docks  (d) ; 
but  where  the  goods  sold  are  lying  on  the  premises  of  a  third 
person,  and  nothing  remains  to  be  done  by  the  seller,  the  delivery 
is  complete  and  the  vendor's  lien  gone  (e). 


(y)  See  MUet  y.  Gorioriy  2  Or.  &  M. 
612;  r«M/!*yv.^nwr,2Bing.N.C.161. 

(z)  Hiieker  v.  Humphry^  4  Bing.  616, 
622,  and  Akerman  v.  Humphry^  1  Car.  & 
P.  63.  See  alBO  the  rule  laid  down  bj 
Parke,  B.  in  Whitehead  y.  Andertony  9 
M.  &  W.  634,  and  the  judgment  of  Lord 
Abinger,  in  Gih»on  v.  Carruthertj  8  ih, 
821;  Bemdtton  v.  Stran^f  8  Ch.  688; 
Tarjing  4  Eq.  481,  V.  C.  Wood.  And 
as  to  what  amonnts  to  a  oonstractiye 
poflsesslon  by  the  consignee,  see  Dixon  v. 
Saldwen,  6  East,  176 ;  Foster  v.  Framp* 
ton,  6  B.  &  0.  107 ;  9  D.  &  E.  108 ; 
Dixon  Y.  Tatee,  6  B.  &  Ad.  313;  2  N.  & 
M.  177 ;  IftehoUe  t.  Ze  Fewre,  2  Bing. 
N.  C.  81 ;  Sammond  t.  Anderton,  1  B.  & 


P.  N.  R.  69  ;  AUanv.  OHpper,  2  C.  &  J. 
218;/<»i«tv. /.  8M.  &W.  431;  White* 
head  v.  Anderwn,  sup, ;  Dodton  t.  Went* 
worth,  4  Man.  &  Q.  1080 ;  Wentworth  r. 
Outhteaite,  10  M.  &  W.  436 ;  Valpy  t. 
Gibson,  4  C.  B.  837;  16  L.  J.  C.  P.  241; 
Exp.  Qihbes,  1  Gh.  D.  101 ;  Smith  t. 
ffudson,  11  Jar.  N.  S.  622,  Q.  B.; 
Coventry  v.  Gladstone,  6  Eq.  49,  Y.  C. 
Wood. 

(a)  Dtmney  v.  JPbynt§,  4  B.  &  Ad.  668. 

{b)  Harman  ▼.  Andereon,  2  Gamp.  243. 

[e)  TotcnleyT.  Crump,  4  A.  &  £.  68. 

(<Q  ZaekinytonY.Atherton,7'MjajOL.kQ^. 
360.  And  see  Akerman  t.  Sumpkr^y^ 
sup,,  dted  4  Bing.  622. 

{/)  Tansley  t.  Turner,  sup. 
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The  right  to  stoppage  in  transitu,  as  regards  a  cargo  on  board  Cargo, 
ship,  depends  upon  the  question  upon  whose  account  the  shipment 
is  made.  Goods  shipped  on  board  a  ship  are  generally  subject  to 
the  right  of  stoppage  in  transitUy  and  the  fact  of  the  bill  of  lading 
being  made  deliverable  to  the  order  of  the  consignor  has  been  held 
decisive  to  show  that  no  property  passed  to  the  consignee,  and  that 
the  title  of  the  consignor  v^as  reserved  until  some  farther  act  on 

his  part  (/) ;  and  in  like  manner  the  shipment  on  board  the  con-  Shipment  on 

» f 

signee's  own  ship,  whether  a  general  ship  or  not  (</),  would  generally  ^^^^.  * 

be  considered  as  a  final  delivery  to  the  consignee ;  and  again,  there 

is  a  distinction  between  a  ship  bound  for  a  particular  port,  and  a 

ship  bound  for  a  market  and  subject  to  the  orders  of  the  consignee 

as  to  where  it  shall  go.    All  these  are  items  in  the  consideration  of 

the  question  (A). 

The  property  may,  on  the  impending  insolvency  of  the  vendee,  be  The  right  of 
revested  by  a  rescission  of  the  contract,  and  an  agreement  between 
the  parties  will  be  valid  until  the  rights  of  third  persons  inter* 
vene  (t)  ;  and  where  the  vendee,  on  account  of  his  insolvency, 
refuses  to  accept  the  goods,  the  assent  of  the  vendor  will  be 
assumed,  and  the  goods  revested  in  the  vendor  (A), 

A  difficulty  arises,  especially  where  the  vendor  is  in  a  foreign  Resciflsion. 
country  and  the  assent  is  given  after  bankruptcy  has  intervened,  from 
the  principle  that  a  ratification  to  be  effectual  must  be  made  when 
the  power  of  both  parties  is  unimpaired  (/). 

The  right,  however,  of  the  vendor  to  countermand  the  delivery  of 
the  goods  is  not  dependent  upon  the  vendee's  consent,  and  is  a 
privilege  intended  to  protect  him  against  the  vendee's  insolvency  (m) . 

The  right  of  rescission  differs  from  the  right  of  stoppage  in 
transitiiy  for  there  have  been  some  doubts  («)  whether  the  effect  of 
stoppage  in  transitu  is  to  rescind  the  contract,  or  only  to  replace 
the  vendor  in  the  same  position  as  if  he  had  not  parted  with  the 


(/)  Wait  Y.Baker^  2  Exc.  1. 

(^)  Sehoisman  y.  Lancashire,  ^c.  Co.  2 
Gh.  332 ;  reversing  1  Eq.  349,  M.  R. 

[h)  See  Van  Caateel  v.  Booker,  18  L.  J. 
Exc.  9,  20. 

(t)  Bartram  v.  Farebrother,  4  Bing. 
679  ;  1  Mo.  &  P.  515  ;  MorUy  v.  Bay,  3 
Man.  &  R.  396  ;  Seinekey  v.  Earle,  8  E. 
k  B.  410. 

{k)  Atkin  v.  Bartcick,  1  Stra.  165  ;  10 
Mod.  432  ;  Fortescue,  353  ;  JIarman  v. 
FtBher^  Cowp.  126;  liofft,  472;  SalUY, 

C. — VOL.  I. 


Field,  6  T.  R.  211 ;  Jamet  y.  Griffin,  2 
M.  &  W.  623;  6  L.  J.  N.  S.  Exc.  241 ; 
Richardson  y.  Goss,  3  B.  &  P.  127;  Hut- 
ehings  v.  Kunes^  1  Mo.  P.  C.  N.  S.  241 ; 
10  Jut.  N.  S.  109. 

(0  Bird  y.  Brown,  4  Exc.  786. 

(m)  La  Conttantia,  6  C.  Rob.321 ;  Sifken 
y.  JFray,  6  East,  370. 

(n)  See  Wentworth  y.  Ouihwaite,  tup, ; 
Gibson  y.  Carruthcrs,  sup.,  per  Lord 
Abinger. 
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Resale  after 
resdMion.. 

Definition. 


Fosseflsion  of 
carrier. 


possession,  and  to  entitle  him  to  hold  the  goods  until  the  price  be 
paid  down ;  but  in  either  view  the  right  of  the  vendee  to  retain  any 
part  of  the  goods  which  has  ceased  to  be  in  tmnsita  is  not 
affected  (o) ;  it  is  thought,  however,  that  stoppage  in  transitu  does 
not  rescind  the  contract  (/?). 

The  title  of  the  vendor,  whether  in  case  of  rescission  or  stoppage, 
is  paramount  to  the  claim  of  a  wharfinger  for  a  lien  against  the 
vendee  ((/). 

After  an  express  rescission  the  vendor  may  resell  the  goods,  but 
not  after  a  stoppage,  unless  the  goods  are  of  a  perishable  nature  (r). 

The  right  to  stoppage  in  transitu  is  thus  stated  in  Smithes  L. 
0.  («)  : — "  The  goods  are  in  transitu  so  long  as  they  are  in  the 
hands  of  the  carrier  as  such,  whether  he  was  or  was  not  appointed 
by  the  consignee,  and  also  so  long  as  they  remain  in  any  place  of 
deposit  connected  with  their  transmission.  But  if  after  their  arrival 
at  their  destination  they  be  warehoused  with  the  carrier,  whose 
store  the  vendee  uses  as  his  own,  or  if  they  be  warehoused  with  the 
vendor  himself,  and  rent  be  paid  to  him  for  them,  that  puts  an  end 
to  the  right  of  stoppage  in  transitu. ^^ 

When  goods  are  placed  in  the  possession  of  a  carrier  to  be  carried 
for  the  vendor  to  be  delivered  to  the  purchaser,  the  tramitus  is  not 
at  an  end,  so  long  as  the  carrier  continues  to  hold  the  goods  as  a 
carrier,  and  it  is  not  at  an  end  until  the  carrier,  by  agreement 
between  himself  and  the  consignee,  agrees  to  hold  for  the  con- 
signee, not  as  carrier,  but  as  his  agent  (t). 

Where  goods  are  delivered  by  the  vendor  in  pursuance  of  an 
order  to  a  common  carrier  for  delivery  to  the  buyer,  the  delivery  to 
the  carrier  passes  the  property,  he  being  the  agent  of  the  vendee, 
to  receive  it,  and  the  delivery  to  him  being  equivalent  to  a  delivery 
to  the  vendee.  Where  goods  are  delivered  on  board  of  a  vessel  to 
be  carried,  and  a  bill  of  lading  is  taken,  the  delivery  by  the 
vendor  is  not  a  delivery  to  the  buyer,  but  to  the  captain  as  bailee 
for  deUveiy  to  the  person  indicated  by  the  bill  of  lading  as  the  one 


(o)  Ih, ;  and  £xp.  Chaltmrt,  8  Gh.  292. 

(p)  Hodg9(m  v.  Loy^  7  T.  R.  Aid^  per 
Lord  Kenyon ;  Tucker  ▼.  Humphrey,  4 
Bing.  516 ;  1  Mo.  &  P.  392  ;  MartindaU 
▼.  Smithy  1  Q.  B.  389 ;  1  a.  &  D.  1,  per 
Lord  Demnan ;  Clay  y.  Harrison^  10  B. 
&  G.  99  ;  5  Man.  &  R.  17 ;  Stephens  y. 
Wilkinson,  2  B.  &  Ad.  320.  And  see 
Kymer  y.  Sutcercropp,  1  Gamp.  109. 


(q)  Riehardson  y.  Goat,  3  B.  &  P.  116  ; 
Oppenheim  y.  Runell,  ib,  42 ;  Morky  y. 
Hay,  7  L.  J.  K.  B.  104;  MchoUs  y. 
Ze  Feuvre,  2  Bing.  N.  G.  81 ;  2  Scott, 
146 ;  2  Garr.  &  P.  469. 

(r)  Langfort  y.  Tiler,  1  Salk.  113 ;  1 
Sm.  L.  C.  750,  ed.  6 ;  813,  814,  ed.  8. 

(a)  "^oi/Qio Lickbarrow  y.  Maeon,  1  Sm. 
L.  G.  816,  ed.  8. 

(0  Exp,  Cooper,  11  Gh.  D.  68,  C.  A, 
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for  whom  they  are  to  be  carried.  This  principle  runs  through  all 
the  cases,  and  is  clearly  enunciated  by  Baron  Parke  and  by  Mr. 
Justice  Byles,  in  Watt  v.  Baker  («). 

The  transiUm  is  not  at  an  end  whilst  the  goods  are  in  the  hands 
of  a  carrier  who  has  contracted  to  forward  them  (^),  and  the  same 
principle  applies,  though  the  carrier  be  nominated  and  hired  by  the 
purchaser  {y) ;  and  it  makes  no  difference  that  the  ultimate  desti- 
nation of  the  goods  has  not  been  couMnunicated  by  the  purchaser 
to  the  vendor  (*/). 

But  the  tramitm  is  at  an  end  if  the  carrier  has  delivered  the 
goods  at  a  packer's  warehouse  on  behalf  of  the  vendee  (s),  or  to  a 
forwarding  agent  appointed  by  the  vendee,  or  to  any  agent  to  be 
held  by  him  at  the  disposal  of  the  vendee  {a). 

So  it  seems  that  the  right  to  stop  in  transitu  is  gone,  if  the 
vendee  actually  receives  possession  of  the  goods  on  their  passage  to 
him,  and  before  they  have  reached  their  place  of  destination, 
though  a  mere  demand  in  such  a  case  without  actual  delivery  is 
not  sufficient  (i). 

But  this  privilege  in  case  of  bankruptcy  and  insolvency  to  stop  Effect  of 
in  transitu  has  never  yet  been  extended  further  than  to  allow  not  to^excuse 
resumption  of    possession  after  the    contract  was  complete  by  ^f'^^'T^^^® 
delivery,  and  to  undo  as  it  were  the  delivery ;  there  is  no  authority 
for  saying  that  bankruptcy  or  insolvency  excuses  the  party  con- 
tracting with  the  bankrupt  from  performing  any  other  unexecuted 
part  of  the  contract  (c) ;  and,  accordingly,  in  a  case  where,  by  the 
terms  of  the  contract,  the  goods  purchased  by  the  vendor  at  Odessa 
were  to  be  shipped  in  a  vessel  to  be  chartered  by  the  buyer,  and 
to  be  paid  for  on  delivery  to  the  buyer  at  London,  but  the  vendor 
retaining  the  control  oter  the  goods  by  means  of  the  bills  of  lading^ 
and  the  vessel  was  chartered  and  despatched  by  the  buyer  accord- 
ingly, and  the  buyer  became  bankrupt  before  the  ship  was  loaded, 
it  was  held  by  three  judges,  against  the  Chief  Baron  Abinger 
strongly  dissenting,  that  the  vendors  could  not  deprive  the  assignees 


(if)  2  Ex.  1 ;    Moake$  ▼.  Nieolaon,   19  {z)  Leedt  ▼.  Wright,  3  B.  &  P.  320 ; 

0.  B.  N.  S.  290 ;  34  L.  J.  C.  P.  273 ;  Seott  v.  Teitit^  ih.  469 ;  but  see  Benj. 

Benj.  on  Sale  of  Personal  Property,  305,  Sales,  702,  ed.  2 ;  832,  ed.  3. 

ed.  2;  330,  ed.  3.  (a)  Kendal  v.  Marshall,  11  Q.  B.  D. 

{x)  Jtodger  y.  The  Comptoir  d^Eteompte  .  356,  C.  A. 

de  Paris,  2  J.  C.  393;  JBxp.  Watson,  6  Gh.  (b)  Jackson  t.  ITtehol,  5  Bing.  N.  C. 

D.  35,  C.  A.  508.                                                                                                Ji 

{y)  Exp.  Sosevear,  i-c.  Co.  11  Ch.  D.  (e)  iVr  Parke,  B.  8  M.  &W.  335. 
560,  C.  A. 
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of  the  option  of  performing  the  contract,  and  that  they  were  bound 
to  perform  their  part  of  the  contract  by  the  shipment  to  London  {d). 
There  are  difficulties,  however,  in  the  decision  (e). 

The  agent  of  a  trader,  who  has  made  himself  personally  respon- 
sible for  the  price  of  goods  ordered  by  such  agent  for  the  trader, 
has  a  right  to  stop  the  goods  in  tramitu  (/).  But  secus  where  the 
agent  merely  lends  the  money  to  pay  for  them,  and  takes  bills  for 
the  amount  (^). 

The  vendor's  right  of  stoppage  in  transitu  will  not,  of  course,  be 
affected  by  an  execution  creditor  of  the  vendee,  and  is  paramount 
to  any  lien  against  him. 

At  law,  the  right  of  stoppage  in  tramitu  was  lost  by  the  indorse- 
ment of  the  bill  of  lading  for  value ;  but  in  equity  this  right  still 
subsisted,  subject  to  the  claim  of  the  indorsee  {h) ;  and  the  delivery 
of  an  invoice  or  shipping  note  by  the  consignee  to  a  third  person, 
though  accompanied  with  a  delivery  order  directing  the  wharfinger 
to  deliver  the  goods  to  such  third  person,  does  not  deprive  the  con- 
signor of  his  right  of  stoppage  in  tramitu  («). 

An  overside  order  from  the  brokers  to  the  pledgee  of  the  bill  of 
lading,  followed  by  a  verbal  promise  to  deliver  the  goods  when  they 
could  be  got  at,  does  not  prevent  stoppage  in  tramitu  {k). 

The  transfer  of  a  bill  of  lading  for  valuable  consideration  without 
notice  prevents  stoppage  in  transitu,  and  past  consideration,  e.  g.  an 
antecedent  debt,  is  sufficient  (/) ;  also  forbearance  and  release  of  a 
contract  (m).  But  the  mere  sale  of  goods  while  they  are  in  transitu 
does  not  determine  the  tramitus,  although  it  does  if  the  third 
person  has  not  only  bought  but  paid  for  the  goods  (w).  If,  how- 
ever, the  vendee  has  not  received  the  purchase-money  from  his 
sub-purchaser,  the  vendor  is  entitled  to  have  the  original  purchase- 
money  satisfied  out  of  such  unpaid  purchase-money  of  the  sub- 


(«Q  Gibson  v.  Carruthern^  8  M.  &  W. 
821. 

(e)  See  judgment  of  Lord  Abinger. 

(/)  Tucker  v.  Humphrey^  4  Bing.  616. 

{ff)  Bowman  ▼.  Malcolm^  11  M.  &  W. 
833. 

{h)  B$  Westzinthusj  5  B.  &  Ad.  817 ; 
2  N.  &  M.  644  ;  Spalding  y.  Budiny, 
6  Beav.  376 ;  15  L.  J.  Ch.  374. 

(t)  Akerman  y.  Humphrey ^  1  Car.  &  P. 
53,  Borrough,  J.,  cited  4  Bing.  522. 

{k)  Coventry  y.  Oladetone,  6  Eq.  44, 
V.  0.  Wood. 

(/)  Zeask  v.  Seott,  2  Q.  B.  D.  376; 


dissenting  from  Bodger  y.  Comptoir 
d^Eseompte  de  Paris,  2  J.  G.  393,  and 
Chartered  Bank  of  India  y.  Hendermn^ 
5  ib,  501 ;  Liekbarrow  y.  Mason,  2  T.  R. 
63 ;  5  ib,  683 ;  6  East,  21,  n. ;  4  Bro. 
P.  0.  67  ;  Gumey  y.  Behrend,  3  E.  &  B. 
622;  Fease  y.  Gloahee,  1  J.  G.  219;  3 
Mo.  P.  G.  N.  S.  666  ;  Coventry  y.  Glad- 
stone,  4  Eq.  403,  Y.  G.  Wood.  And  see 
Brain  y.  Harden,  2  Gar.  &P.  52,  Abbott» 
C.J. 

(m)  Chartered  Bank  of  India  y.  Hen^ 
derson,  sup. 

(n)  Hams  y.  Wat9mt  2  B.  &  C.  540. 
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purcliaser  (o).  If  the  transfer  by  the  vendee  is  not  absolute,  but 
only  by  way  of  security,  the  vendor's  right  of  stoppage  in  tramitu 
remains  subject  to  the  security  (jo). 

Delivery  of  part  does  not  prevent  stoppage  in  transitu  as  to  the  Delivery  of 
residue,  unless  it  is  part  of  one  entire  machine  {q) ;  especially  when 
freight  was.  paid  only  on  the  part  delivered  [q) ;  or  unless  possession 
was  taken  of  part  with  the  intention  of  takiog  possession  of  the 
whole  («) ;  or  unless  the  purchaser  had  weighed  the  entire  cargo  (t). 

The  fact  that  the  purchaser  is  a  member  of  the  firm  of  the 
vendor  does  not  affect  the  right  (li). 

An  agreement  for  a  lien  does  not  oust  the  right  of  stoppage  in 
transitu  {x). 

Notice  of  stoppage  in  transitu  to  the  shipowner  is  not  notice  to 
the  master  (^). 

See  more  fully  as  to  stoppage  in  transitu  (s). 


(10.)  Stat.  18  8f  19  Vict.  c.  Ill  {Bills  of  Lading  Act). 

Before  this  statute,  a  bill  of  lading  was  not  negociable  like  a  bill 
of  exchange  so  as  to  enable  the  indorsee  to  maintain  an  action  on 
it  in  his  own  name,  the  effect  of  the  indorsement  being  only  to 
transfer  the  right  of  property  in  the  goods,  but  not  the  contract 
itself  (a).     These  cases  gave  rise  to  the  statute. 

By  s.  1,  every  consignee  of  goods  named  in  a  bill  of  lading,  and  Rights  under 
every  indorsee  of  a  bill  of  lading  to  whom  the  property  in  the  to  vest  in  ^^ 
goods  therein  mentioned  shall  pass  upon  or  by  reason  of  such  con-  p^jsignee  op 
signment  or  endorsement,  shall  have  transferred  to  and  vested  in 
him  all  rights  of  suit,  and  be  subject  to  the  same  liabilities  in 
respect  of  such  goods,  as  if  the  contract  contained  in  the  bill  of 
lading  had  been  made  with  himself  (b). 


(o)  Exp.  Davis,  13  Ch.  D.  628,  C.  A.; 
Exp.  Talk,  U  Ch.  D.  446,  C.  A. ;  Kemp 
V.  Folk,  7  App.  C.  673. 

{p)  Be  JFestzinthtUf  tup. ;  Spalding  y. 
Mttdinffy  sup. ;  Coventry  y.  Gladstone,  6 
Eq.  44,  V.  C.  Wood ;  Kemp  v.  Folk, 
sup. 

{q)  Ballon  v.  Lancashire,  ^-e.  B,  Co,  1 
L.  R.  C.  P.  431 ;  Exp.  Cooper,  11  Ch.  D. 
68,  0.  A.  See  Tanner  v.  Seovcll,  14  M.  & 
"W.  28 ;  notwithstanding^  Slnbey  v.  Hey^ 
icard,  2  H.  Bl.  604 ;  see  Exp.  Falk,  sup. 


(*)  Jones  v.  /.  8  M.  &  W.  431.  See 
Bunney  v.  Foyniz,  4  6.  &  Ad.  568 ;  and 
Tansley  v.  Turner,  2  Bing.  N.  C.  151. 

{I)  Hammond  v.  Anderson,  1  B.  &  P. 
N.  R.  69. 

(m)  Exp.  Cooper,  sup. 

\x)  Exp.  Watson,  6  Ch.  D.  35,  C.  A. 

(y)  Exp.  Falk,  sup. 

{z)  Blackb.  Sales,  210 ;  Benjamin, 
Sales,  689,  ed.  2. 

(a)  Thompson  v.  Dominy,  14  M.  &  W. 
403  ;  Grant  v.  Xoruray,  10  C.  B.  666. 

{If)  18  &  19  Vict.  c.  Ill,  8.  1. 
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An  indorsement  in  blank  as  a  security  passes  the  property  bo  as 
to  bring  the  case  within  the  Act  (c). 

Nothing  in  the  Act  contained  shall  prejudice  any  right  of  stop- 
page in  transitu^  or  any  right  to  clakn  freight  against  the  original 
shipper  or  owner,  or  any  liability  of  the  consignee  or  indorsee  by 
reason  or  in  consequence  of  his  being  such  consignee  or  indorsee, 
or  of  his  receipt  of  the  goods  by  reason  or  in  consequence  of  sudi 
consignment  or  indorsement  (d). 

Every  bill  of  lading  in  the  hands  of  a  consignee  or  indorsee  for 
valuable  consideration,  representing  goods  to  have  been  shipped  on 
board  a  vessel,  shall  be  conclusive  evidence  of  such  shipment  as 
against  the  master  or  other  person  signing  the  same,  notwithstand- 
ing that  such  goods  or  some  part  thereof  may  not  have  been  so 
shipped,  unless  such  holder  of  the  bill  of  lading  shall  have  had 
actual  notice  at  the  time  of  receiving  the  same,  that  the  goods  had 
not  been  in  fact  laden  on  board. 

Provided  that  the  master  or  other  person  so  signing  may 
exonerate  himself  in  respect  of  such  misrepresentation,  by  showing 
that  it  was  caused  without  any  default  on  his  part,  and  wholly  by 
the  fraud  of  the  shipper  or  of  the  holder,  or  some  person  under 
whom  the  holder  claims  (e). 

Where  the  consignor  has  indorsed  the  bill  of  lading  bx  blank, 
and  a  re-indorsement  has  been  made  to  him,  he  is  remitted  to  all 
rights  under  the  Act  (/). 

The  indorsee  for  value  of  an  indorsee  of  the  bill  of  lading  can 
sue  and  be  sued  on  it  (g).  The  legal  title  to  the  goods  must  have 
passed  by  the  indorsement  to  bring  the  case  within  the  statute  {h). 
By  an  indorsement  by  an  indorsee  the  rights  and  Kabilities  on 
the  contract  are  transferred  to  the  second  indorsee  (t). 

The  consignee  or  indorsee  is  not  the  less  within  the  Act,  because 
he  ordered  the  goods  through  his  agent  (A). 

The  consignee  of  goods  before  the  arrival  of  the  ship  indorsed 
over  the  bill  of  lading,  but  not  so  as  to  pass  the  property  in  the 


(c)  Burdick  v.  SeweU,  32  W.  R.  740 ; 
13  Q.  B.  1).  159,  C.  A.;  reversing  10 
f*.  363,  Field,  J. 

{d)  18  &  19  Vict.  0.  Ill,  8.  2. 

(e)  lb.  8.  3. 

(/)  Short  V.  Simpson,  1  L.  R.  C.  P. 
248  ;  Kepoter,  2  L.  R.  A.  &  E.  378. 

(^)  Draeacki  v.  AnglO'Egyptian,  ^. 
Co,  3  L.  R.  0.  P.  190.  See  the  rtfflia 
Maggiori,  2  L.  R.  A.  &  E.  106. 


(A)  Fox  V.  Nott,  6  H.  &  N.  637 ;  30 
L.  J.  Exch.  259 ;  Freedom,  3  J.  G.  694  ; 
Foster  v.  Colby,  3  H.  &  N.  705 ;  28  L.  J. 
Exo.  81—8  ;  Shand  v.  Satiderson,  ib.  278. 

(i)  Smurthwaite  v.  Wilkint,  11  C.  B. 
N.  S.  842 ;  31  L.  J.  C.  P.  214 ;  10  W.  R. 
386. 

(A)  Meyer  v.  Dre99er,  16  C.  B.  N.  S. 
646. 
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goods  to  wharfingers,  in  these  words :  "  Deliver  to  W.  &  K.  or 
order,  looking  to  them  for  all  freight,  dead  freight  and  demurrage, 
without  recourse  to  us."  The  plaintiffs,  the  shipowners,  accepted 
the  indorsement,  and  in  pursuance  of.  it,  delivered  the  goods  to  W. 
and  K.  Held  that  the  shipowners  were  not  entitled  to  sue  the  con- 
signee for  freight  (/) ;  but  the  consignee  would  have  been  Kable  if 
the  shipowners  had  not  accepted  the  indorsement  (w). 

The  law  of  stoppage  in  transitu  is  not  altered  by  the  1st  section 
of  this  Act  (n). 

The  master  is  at  liberty,  notwithstanding  s.  3,  to  shew  that  the 
cargo  actually  received  by  him  differs  in  weight  from  that  signed 
for  in  the  bill  of  lading ;  at  all  events  where  the  weight  mentioned 
in  the  bill  of  lading  is  mere  matter  of  measurement  (o),  and  the 
bill  of  lading  is  not  conclusive  evidence  against  the  ownei'  that  the 
goods  were  put  on  board  (p). 

A  shipowner  is  not  estopped,  by  the  signature  of  the  bill  of 
lading  by  the  master,  from  shewing  that  the  goods,  or  some  of  them, 
were  never  actually  put  on  board  {q). 

What  amoimts  to  fraud  of  the  shipper  under  this  proviso  (r). 

(11.)  Lien  of  partners^  and  other  cases. 

Another  species  of  lien  is  the  specific  lien  which  a  partner  has 
on  the  partnership  property  for  what  may  be  due  to  him  on  the 
partnership  account^  which  will  have  priority  to  trustees  in  bank- 
ruptcy, or  the  execution  creditor,  of  the  other  partners  (s). 

Partners  are  seised  per  my  et  per  toiit^  and  each  must  be  allowed 
against  the  other  everything  he  has  advanced  or  brought  mas  a 
2)artnership  transaction  and  to  charge  the  other  in  the  account  with 
what  that  other  has  not  brought  in  or  has  taken  out  more  than  he 
ought,  and  nothing  is  to  be  considered  as  his  share  but  his  propor- 
tion of  the  residue  on  the  balance  of  accounts  {t). 

If  the  business  is  carried  on  by  one  of  the  partners  or  his  Lien  of 
representative  with  the  whole  of  the  partnership  property  after  the 
partnership  has  terminated,  and  without  the  consent  of  the  other 

(0   Lewis  T.  M^Kee^  2  L.  B.  £xo.  37.  (?)  Brown  y.  Th$  Powell  Duffyn  Steam 

(m)  Lewis  ▼.  M'Kee,  4  ib.  68.  Coal  Co,  10  L.  R.  C.  P.  662. 

(«)  Kemp  V.  Camvan,  15  Ir.  Com.  L.  (r)  Seo  Valieri  v.  Boyland,  1  t^.  382. 

216.    And  see  Gumey  y.  Behrend,  3  E.  («)  Skip  y.  Uarwood^  2  Sw.  686  ;  HoU 

&  B.  622.  derness  v.  Shaelelsy  8  B.  &  C.  612;  Taylor 

(o)  Blanehett  y.  PowelVt  Llantivit  Col-  y.  Fields,  4  Ves.  398 ;  £xp.  miliams,  11 

lieries  Co.  9  L.  R.  £xc.  75.  t^.  3. 

{p)  Meyer  y.  Dresser,  sup.  {f)   West  v.  Skip,  1  Ves.  S.  242. 
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partners  or  their  representatives,  the  lien  of  the  latter  for  their 
share  will  have  priority  to  the  claim  of  creditors  who  have  dealt 
with  the  party  so  carrying  on  the  business  (m). 

Upon  diflsolu-  g^^  jf  upon  the  dissolution  of  a  partnership  it  is  agreed  that 
certain  articles  of  the  partnership  stock  shall  belong  to  one  of  the 
partners,  and  a  certain  fund  be  appropriated  for  the  payment  of 
debts  which  proves  insufficient,  the  other  partners  have  no  lien 
upon  those  articles  in  respect  of  the  deficiency  of  the  fund  (x). 

On  rescinding  "Where  a  partnership  is  rescinded  for  fraud  in  the  purchase,  the 
purchaser  has  a  lien  upon  the  surplus  assets,  after  payment  of 
partnership  debts  and  liabilities,  for  the  purchase  money  (y),  by 
analogy  to  the  lien  upon  rescinding  a  purchase  of  land  (2). 

Lien  on  And  in  the  case  of  a  company,  the  proprietors  of  which,  as 

company.  between  themselves  and  the  company,  are  assimilated  to  the 
position  of  proprietors  of  Bank  stock  and  East  India  stock  as  to 
the  power  of  transfer,  the  company  has  no  lien,  founded  on  the 
general  relation  of  partnership,  upon  the  share  of  a  proprietor  for 
a  debt  due  to  him  from  the  company  (a). 

In  ordinary  partnerships,  the  common  law  gives  a  lien  for  the 
debts  of  an  individual  partner  as  well  on  the  debtor's  share  of  the 
profit,  as  his  share  of  the  capital ;  and  the  same  rule  is  applicable 
to  the  construction  of  the  deed  of  settlement  of  a  company  by 
which  a  lien  is  given  to  the  directors  on  "  the  shares  and  stock  "  of 
every  shareholder  for  his  individual  debts  to  the  company,  imless 
the  contrary  intention  appears  by  the  deed,  and  the  debt  may  be 
worked  off  by  retaining  the  dividend  on  the  shares ;  in  other  words, 
a  lien  on  the  capital  of  a  fund  is  a  lien  on  the  produce  (6), 

It  is  usual  for  companies  to  provide  under  their  articles  for  a 
lien  upon  the  shares  of  any  shareholder  "  for  all  moneys  due  to  the 
company  from  him."  Where  a  company  held  bills  of  a  shareholder 
for  a  debt  due  to  the  company,  it  was  held  that  the  amount  of  the 
bills  was  before  they  arrived  at  maturity  "moneys  due  to  the 
company "  for  which  it  had  a  lien  on  the  shares,  though  the 
remedy  for  recovering  the  amount  was  postponed,  and  that  there- 
fore the  lien  of  the  company  had  priority  over  a  charge  created  on 


(m)  Siocken  v.  Daxcson,  9  Beav.  239.  (a)  FMcH  v.    Wright,    2   Ha.    120  ; 

(x)  Unpen  v.  Simpson,  1  Sm.  &  G.  600.  affirmed  Murray  v.  Finken,  12  C.  &  F. 

(y)  Mycoek  v.  Beatson,  13  Ch.  D.  384.  764. 

(z)  Hose  V.  Watton,  10  H.  L.  672 ;  10  {h)  Hague  v.  Dandeson,  17  L.  J.  Exc. 

Jur.  N.  S.  297;  Aberaman  Iron  Works  269;  2  Exc.  741. 
V.  Wickcnsy  4  Ch.  101. 
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the  shares  by  the  shareholder  before  the  bills  arrived  at  maturity  (c).  Lien  on 
But  where,  by  an  article  of  association,  a  company  had  a  lien  on  com^ny. 
shares  for  a  debt  of  the  holder  to  the  company,  and  by  another 
article  the  company  might  decline  to  register  a  transfer  of  shares  so 
long  as  a  debt  was  due,  the  latter  article  was  held  only  to  apply 
to  a  case  of  lien  under  the  first  article  (d)  and  not  to  a  bill  not  yet 
due. 

An  agent,  who  has  advanced  money  or  incurred  liability  on  Agency  lien, 
account  of  his  principal,  is  protected  by  a  lien  on  the  property  in 
respect  of  which  the  advances  were  made,  or  on  the  produce  of  the 
sale  of  it ;  as  an  army  agent  has  a  lien  for  his  advances  to  an  officer 
for  his  outfit  on  the  purchase  money  of  his  commission  (e)  ;  or  a 
commission  agent  who  has  accepted  bills  of  exchange  in  anticipa- 
tion of  selling  goods  (/). 

On  the  ground  of  suretyship,  a ,  person  in  whose  name  the 
trade  of  another  is  carried  on,  and  who  thereby  becomes  subject  to 
liabilities,  has  a  lien  on  the  concern  to  the  extent  of  those  lia* 
bilities  {g). 

So  the  underwriters  of  a  ship  have  a  lien  upon  the  sum  recovered  Lien  of  in- 
in  an  action  by  the  party  insured  from  a  third  person  in  respect  of  ^^^^^J^' 
the  damage  against  which  the  insurance  was  effected,  for  the  sum  v«r«l- 
paid  under  the  policy  (//).    And  the  same  would  seem  to  apply  to 
such  a  case  as  that  of  Godsall  v.  JBolderOy  in  the  event  of  the 
insurance  money  being  paid  first  (/).    So  insurers,  who  have  paid 
money  in  satisfaction  of  insurances  upon  property  which  has  been 
destroyed  or  injured  by  the  acts  of  third  parties,  have  a  lien  upon 
what  is  recovered  from  such  third  parties  in  the  form  of  salvage ;  as 
upon  money  recovered  by  the  owner  of  a  damaged  ship  from  the 
wrongdoer  (A),   or  upon  prizes  taken  by  the  owners  of  captured 
ships  by  way  of  reprisal  (/),  and  upon  money  paid  to  the  owners  by 
the  Crown  under  a  commission  for  the  distribution  of  prizes  (w), 
and  (when  property  has  been  burnt  by  a  mob)  upon  the  amount  of 


{e)  London,  Birmingham,  ^e.  Bank,  34 
Beav.  332  ;  13  W.  R.  446 ;  12  L.  T.  N. 
S.  46.     See  Hague  v.  Dandeson,  sup. 

{d)  Be  Stoel'Um  MalUabUIron  Co,  2  Ch. 
D.  101,  C.  A. 

{e)  Lawrie  v.  Banks,  4  Jur.  N.  S.  299, 
V.  0.  Wood. 

(/)  Pavg's  Patent,  ^e.  Co.  1  Ch.  D. 
631,  V.  C.  Malina. 

(y)  Foxcraft  v.  Wood,  4  Rosa.  487. 


(A)  White  V.  Dobinson,  14  Sim.  273. 

(t)  9  East,  72.  And  see  on  the  same 
subject,  Henson  v.  BlaekweU,  4  Ha.  434; 
14  L.  J.  Ch.  329  \  9  Jur.  390. 

(k)  White  V.  Dobinson,  tup. ;  JV.  of 
England,  ^c.  Ass.  y.  Armstrong,  6  L.  B. 
Q.  B.  244. 

(/)   Bandal  y.  Ccckran,  1  Ves.  S.  97. 

(m)  BlauMopot  v.  Da  Costa,  1  Ed.  130. 
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the  loss,   payable  by  the  hundred  (/i),  but  not  on  compensation, 
which  was  no  part  of  the  salvage,  but  given  as  a  pure  gift  (o) . 

A  lien  of  a  railway  company  under  an  agreement  on  goods 
carried  for  another  company  for  the  amount  of  the  credit  account  is 
determined  by  the  winding  up  order,  at  all  events  as  to  after- 
acquired  goods  (p).  And  where  the  vendor  of  a  house  insured  by 
him  and  burnt  in  the  interval  before  the  contract  is  completed 
receives  the  whole  purchase  money,  the  insurance  company  can 
recover  from  the  vendor  the  amount  of  the  insurance  money  paid 
by  them  (q). 

(12.)  Lien  on  policies. 

In  like  manner  where  a  sum  of  money  is  settled,  and  a  policy  of 
assurance  is  assigned  by  way  of  collateral  security,  a  party  entitled 
under  the  settlement,  who  keeps  up  the  policy  by  paying  the 
premiums,  has  a  lien  on  the  policy  fund  for  the  amount.  But  the 
mere  voluntary  payment  of  premiums  confers  no  title  to  the  policy 
by  purchase  (r).  Nor  does  the  payment  of  moneys  to  complete  a 
building  contract  confer  on  the  payer  any  property  («). 

The  owner,  however,  cannot  avail  himself  of  the  benefit  of  the 
payments  without  repayment  of  the  advances  with  interest  at  41. 
per  cent,  (t) ;  and  the  principle  applies,  though  the  policy  is 
settled  on  a  lady  for  her  separate  use,  without  power  of  antioipa- 
tion  (u).  The  payments  are  viewed  in  the  nature  of  salvage 
moneys  (x). 

But  payments  by  a  mortgagor  to  perfect  the  title  to  the  mort- 
gage property  cannot  be  claimed  against  the  mortgagee  (y). 

A  trustee,  executor,  or  assignee  in  bankruptcy  cannot,  however, 


(n)  Mason  y.  Sainsbury,  3  Dong.  61. 
And  see  Wilket  v.  Hungerford  Market  Co, 
4  Bing.  N.  0.  282;  Simpson  v.  ThompsoH, 
3  App.  C.  285 ;  Sankin  v.  Fotter,  6  L. 
R.  H.  L.  118. 

(0)  Burnand  v.  Sodonaehiy  7  App.  C. 
333 ;  affirming  6  Q.  B.  D.  633. 

{p)  WiUthirej  ^e,  Co,  v.  G.  W.  J2y.  6 
L.  B.  Q.  B.  101,  affirmed,  t^.  767. 

{q)  Casteliain  v.  Pmto»,  11  Q.  B.  D. 
380,  G.  A. ;  reyersing  8  ib.  613,  Chitty,  J. 

(r)  Hurridge  v.  Bow,  1  Y.  &  C.  C.  0. 
583;  affirmed  8  Jur.  299. 

(«)  Burridg$  v.  22(W,  sup. ;  Myers  v. 
The  United  Guaranteed,  ^e.  Co,  7  De  G. 


M.  &  G.  112,  126;  1  Jnr.  N.  S.  833; 
Xorris  v.  Caledonian  Ins.  Co,  8  Eq.  127, 
M.  R. ;  Tooth  V.  Haliett,  4  Ch.  242. 

(t)  lb.;  Bristow  v.  WhittnorSy  9  H.  L. 
391 ;  8  Jur.  N.  S.  291 ;  West  v.  Beid^  2 
Ha.  249 ;  Toung  t.  Kitchin,  3  £xc.  D. 
130. 

(u)  Gill  V.  Louming,  17  Eq.  316,  V.  C. 
Hall. 

(x)  Shearman  t.  British  Empire^  fe. 
Co,  14  t^.  4,  H.  B. 

(y)  Saunders  v.  JOtmrnan,  7  Ch.  D. 
826,  J.  Fry  ;  notwithstanding  Shearman 
T.  British  Empire,  ^.  Co.  sup. 
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claim  repajanent  of  his  advances  if  he  has  funds  out  of  which  they 
can  be  paid  (z). 

In  a  case,  however,  where  A.  mortgages  an  estate,  an  undivided 
moiety  of  which  was  subject  to  an  equitable  settlement  made  by  A. 
on  his  marriage,  and  the  mortgagee  bequeathed  all  his  estate  to  C. 
for  life,  with  remainder  to  the  mortgagor  absolutely ;  and  after  the 
death  of  the  mortgagor  the  parties  claiming  under  the  settlement 
were  kept  out  of  the  possession  by  the  paramount  claim  of  0.  for 
many  years,  and  on  the  death  of  C.  the  "parties  under  the  settle- 
ment claimed  a  lien  against  the  other  moiety,  to  the  amount  of  the 
rents  received  by  C.  out  of  their  moiety,  as  against  the  general 
creditors  of  A.,  and  for  such  purpose  sought  to  keep  alive  the 
charge,  the  Master  of  the  Eolls  held  that  they  had  not  established 
their  right  to  a  lien  (a) . 

(13.)  Effect  of  laches. 

In  ca.se  of  great  laches  on  the  part  of  those  entitled  to  this  equity 
of  set-ofE  or  lien,  it  will  not  be  enforced  as  against  a  purchaser. 
Thus  in  Moulditch  v.  Wallace  (6),  where  a  tenant  for  life  of  Irish 
estates  demised  them  in  trust  to  pay  himself  an  annuity  of  10,000/., 
and  the  residue  of  the  rents  to  his  creditors,  and  creditor's  suits 
were  instituted  in  England  and  Ireland  to  carry  out  the  trust  deed, 
and  a  receiver  was  obtained,  but  the  tenant  for  life  was  allowed  to 
remain  in  possession  and  receipt  of  all  the  rents,  the  creditors  set 
up  an  equity  in  respect  of  the  bygone  rents  received  beyond  the 
annuity  against  annuities  granted  for  value  out  of  the  10,000/. 
annuity;  but  their  claim  was  rejected  after  a  lapse  of  nineteen 
years  from  the  accrual  of  the  purchaser's  title.  The  whole  diffi- 
culty arose  from  the  laches  of  the  creditors  in  permitting  the  tenant 
for  lite  to  receive  all  the  rents. 

In  Priddy  v.  Rose  (c),  a  similar  case,  a  different  result  was  arrived 
at,  as  the  parties  claiming  against  the  annuities  were  in  no  manner 
accessory  to  the  creation  of  the  debt  of  whibh  they  sought  payment ; 
while,  in  the  latter  case,  there  were  sufficient  circumstances  to  give 
the  annuitants  notice  of  the  debt  {d). 

In  a  case  in  bankruptcy,  where  a  bankrupt  had  possessed  the  Effect  of 

laches. 

{z)  Clark  v.  Holland,  19  Beav.  262 ;  {h)  6  CI.  &  F.  629. 

18  Jur.  1007  ;  Tooth  y.  HalleU,  tup,  (e)  3  Mer.  86. 

(ff)  Aldridge   v.    fTestbrook,   6   Beav.  (d)  6  CI.  &  F.  668,  669. 
188. 


^ 
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pCTsi'iial  e?tAie  of  a  testatrix,  under  wboee  will  he  was  legatee  for 
life  f*{  a  jcim  of  2/**>*^U  and  tenant  for  life  of  real  estate,  and  a 
dividend  was  made  under  the  hankmptcy,  in  respect  of  the  2,000/. 
If-^fv,  and  inrc-st^l  in  st-x-k,  the  Conrt  directed  the  diTidends  of 
the  St- «k  to  fie  a«<-'imxilated  f'^-r  the  henefit  of  those  in  lemainder, 
dorinjr  tL^  life  of  the  Lankmi't,  or  until  the  fond  was  restored,  hut 
refu-^J  to  a"ow  a  set-off  of  the  rents  of  the  real  estate ;  in  other 
words,  a  h-gacy  given  to  a  del»tor  of  a  testator  may  he  impounded 
to  make  gornl  the  debt  due  from  him,  hut  an  interest  in  real  estate 
cannot  Ije  set  off  against  such  debt  f) ;  nor  has  the  principle  of 
eIe<:4ion  ever  been  aj'plied  to  the  last-mentioned  ease,  although  it 
would  seem  to  fr»llow  d/ory/rori  that  a  devisee  cannot  retain  property 
belonging  to  the  testator  and  given  to  a  third  person,  under  the 
same  circumstances  under  which  he  could  not  retain  property 
belonging  to  himself  and  given  to  a  third  person. 

In  a  case  the  Master  of  the  Kolls  is  reported  to  have  ^ven  an 
annuitant,  who  became  the  purchaser  of  a  reversionary  sum  of 
stock  (the  purchase  being  void  by  reason  of  a  mutual  mistake  in 
the  value  of  the  reversionary  interest),  a  lien  on  the  fund,  for  the 
amount  of  the  purcIiaMe  mouetjy  that  being  the  consideration  which 
by  Kay  of  d'muimhwn  the  debt  due  to  hiniy  he  had  agreed  to  give  for 
that  which  he  supposed  he  had  purchased  at  the  time  (/).  The 
case,  however,  is  not  free  from  doubt ;  the  purchaser  was  an  annui- 
tant on  the  fund,  and  the  annuity  being  in  arrear,  it  was  agreed 
that  the  annuitant  should  purchase  the  reversionary  sum  at  a 
price  which  was  less  than,  and  was  to  be  deducted  from,  the  sum 
due  to  him,  which,  according  to  an  account  stated  between  the 
parties,  was  made  up  of  the  arrears  of  the  annuity  and  the  re- 
purchase money  for  the  annuity,  it  being  agreed  that  the  residue 
of  the  debt  should  be  secured  by  bond.  Under  these  circumstances, 
it  would  rather  seem  that  he  was  entitled  to  a  lien  for  the  arrears 
of  the  annuity  (which  was  given  him) ,  and  for  the  re-purchase  money 
of  the  anmiitj/y  and  not  the  purchase  money  at  which  the  fimd 
was  valued  erroneously,  or  to  have  the  annuity  continue. 

(14.)  Specific  security  ousts  lien. 

It  is  decided  that  if  a  factor,  solicitor,  or  other  person  having  a 
specific  or  general  lien  on  goods  in  his  hands,  take  a  specific 

(e)  Exp,  Barffy  17  L.  J.  Bk.  22.    And      Knight  Brnce. 
060  B,eeve  v.  Rxchtr^  ib,  Ch.    86,  V.  C.  (/)  Coiyer  v.  Ciai/y  7  Beav.  188   195. 
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security,  fixing  a  particular  mode  or  time  of  payment,  the  lien  is 
totally  gone  (^),  so  far  as  respects  the  debt  for  which  the  security 
is  taken.  It  seems,  however,  to  be  altogether  a  matter  of  evidence 
of  intention  (A),  which,  in  the  event  of"  the  security  fixing  a  distant 
time  of  payment,  as  in  Coicell  v.  Simpson  (g),  and  Hewison  v. 
Guthrie  (</),  is  conclusively  shewn. 

A  lien  cannot  be  claimed  so  as  to  intercept  the  performance  of 
the  actual  contract  between  the  parties,  whether  that  contract  is 
express  or  is  to  be  inferred  from  a  certain  course  of  dealing  {i). 

The  lien  may  be  superseded  by  the  course  of  business,  as  by 
having  half-yearly  payments  {k) ;  but  it  will  not  be  superseded  if  it 
was  the  practice  of  the  broker  to  keep  the  policy  until  payment  (/) ; 
or  the  parties  may  agree  that  the  lien  be  satisfied  out  of  a  cross 
account  (m). 

Where  in  a  suit  relating  to  specific  property,  a  lien  is  daimed  j^a.  Act. 
upon  it,  the  party  claiming  the  property  is  at  liberty  to  pay  into  Payment  to 
Court  the  amount  claimed,  and  a  further  sum  to  cover  interest  and 
costs,  and  will  have  the  property  given  up  to  him  (w). 

(15.)  Composition  arrangement  deeds^  how  affect  liens. 

A  creditor  cannot  in  general  elect  to  take  the  benefit  of  a  com- 
position deed,  framed  in  the  usual  way,  vdthout  giving  up  any  lien 
he  may  have  upon  the  debtor's  property,  nor  without  abstaining 
from  any  stipulation  in  his  own  favour  (o),  unless  with  the  consent 
of  aU  parties  (/?).  And  the  giving  up  of  such  lien  is  not  a  con- 
sideration for  a  parol  promise  to  pay  the  residue  of  the  debt  (^), 
though  it  has  been  held  that  a  voluntary  payment  made  or  security 
given  by  the  debtor  afterwards  to  such  creditor  cannot  be  recovered 
back  (r). 

In  general  the  composition  deed  extinguishes  the  debt,  and  with  Composition 

extinguishes 

G^)  16  Ves.  275  ;  Baleh  v.  Symea,  1  T.  (/)  Fither  v.  Smith,  tup.  ^®  ^®^** 

&  R.  87  ;  Chate  v.  Westmore,  6  M.  &  S.  (w)  JPinnoeky,ffarrison,Z^,  &W,5Z'2. 

180,  186 ;  RewUon  v.  Outhrie,  2  Bing.  («)  Ord.  L.  r.  8. 

N.  C.  756.    And  see  Brydgea  v.  B.  cited  (o)  Buck  v.  Shippam,  1  Ph.  694  ;  14 

in  note,  4  Ha.  135.    And  see  lUhar  y*  Sim.  239 ;  CuUmgworth  v.  Lhyd,  2  Bear. 

Smithy  4  App.  C.  1,  and  Chambers  v.  386;  Coleman  y.  Waller^  3  T.  &  J.  212. 
JDavidionf  1  J.C.  306;  AngusY,McLaehlany  (p)  Zeey,  Zoekhart,  3  M7.  &  Gr.  302 

23  Ch.  D.  330,  Kay,  J.  JDufy  v.  Orr,  I  CI.  &  P.  263. 

(A)  See  4  Ha.  136,  per  Wigram,  V.  0.  (q)  Cowper  v.  Green,  7  M.  &  W.  633 

And  16  Vee.  279,  280.  Cockthott  y.  Bennett,  2  T.  B.  763. 

(i)  CrawBhayY,Homfray,  4  B.  &  Aid.  (r)   WiUon  v.  Bay,  10  A.  &  E.  82 

60 ;  Kirchtier  v.   Venus,  12  Moo.  P.  0.  Oihson  v.  Bruee,  6  Man.  &  G.  399  ;  Tbok 

361 ;  Fisher  v.  Smith,  sup,  t.  Tuck,  4  Bing.  224,  and  see  oases,  sup, 

{k)  Crawshay  v.  Homfray,  sup,  p.  136  (n}. 
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it  all  collateral  securities  in  the  hands  of  the  creditor,  whether 
given  at  the  time  of  or  antecedent  to  the  composition  {s).  But  how 
far  it  is  competent  for  a  creditor  to  retain  his  right  to  securities 
given  hy  a  surety  does  not  seem  in  all  cases  clear.  If  such  a  reser- 
vation he  contained  in  the  composition  deed  (/),  then,  whether  the 
surety  he  a  party  to  such  deed  or  not,  the  remedy  against  the  surety 
is  kept  alive,  and  he  has  his  remedy  over  against  the  dehtor  (u) ; 
nor  does  the  assent  of  the  surety  to  the  composition  deed  contain- 
ing such  a  reservation  of  remedies  put  the  surety  in  the  same 
situation  as  if  he  had  applied  to  a  Court  of  equity  to  sue  in  the 
place  of  the  creditor,  and  had  heen  permitted  to  use  his  name  upon 
payment  of  the  deht  into  Court  (in  which  case  it  is  said  he  would 
not  have  heen  allowed  afterwards  to  recover  over  the  residue  against 
the  principal)  ;  to  effect  this  there  must  he  a  stipulation  that  the 
surety  shall  stand  in  the  creditor's  place  (;r) ;  but  if  the  other 
creditors  are  not  parties  to  such  agreement  for  a  reservation  of 
remedies  against  the  surety,  the  agreement  seems  to  be  invalid  as  a 
fraud  upon  them,  unless  the  surety  thereby  deprives  himself  of  any 
remedy  over  against  the  principal  debtor  (y) ;  and  even  then  the  case 
seems  not  quite  free  from  doubt,  when  the  effect  of  the  composition 
is  to  extinguish  the  debt  (z).  In  cases  of  this  nature  it  is  incum- 
bent upon  the  surety,  when  sued  by  the  creditor,  to  prove  want  of 
knowledge,  on  the  part  of  the  other  creditors,  of  the  agreement  for 
the  reservation  of  remedies  against  the  surety  (a). 

In  an  earlier  case,  where  the  effect  of  an  agreement  for  com- 
position was  not  to  extinguish  the  debt,  the  holder  of  a  bill  drawn 
by  the  debtor  was  allowed  to  retain  the  full  amount  of  the  com- 
position on  the  residue  of  the  debt,  there  being  no  stipulation  as  to 
giving  up  securities,  and  the  acceptor  hemng  piimd  fade  no  remedy 
over  against  the  drawer  (//).  In  this  case  the  acceptor  stood  in  a 
similar  position  to  a  surety  who  has  agreed  to  abandon  his  rights 


(ff)  Cockshott  Y.  Bennett,  2  T.  B.  763 ; 
Cotcper  V.  Green,  7  M.  &  W.  633 ;  Zetcis 
y.  Jonea,  4  B.  &  0.  506 ;  Cragoe  v.  Jonss, 
8  L.  B.  Exc.  81. 

(0  8ee[  Bobs.  Bkj.  263,  ed.  3 ;  282, 
ed.  4 ;  see  inf,  p.  1227  (x), 

{u)  Exp.  Oijfbrd,  6  Yes.  806 ;  BouUhee 
y.  Stubbe,  18  Yes.  20 ;  KeartUy  y.  Cole, 
16  L.  J.  Exo.  115 ;  North  v.  WakeJUld, 
18  L.  J.  Q.  B.  214 ;  Bateaon  y.  Gosling, 
7  L.  B.  C.  P.  13;  Niehokon  y.  Revill,  4 
A.  &  E.  683 ;  Price  v.  Barl^er,  1  Jur.  N. 
S.  775,  Q.  B. 


{x)  Keareley  y.  Cole,  tup.  And  see 
note  to  Ze^cie  y.  Jones,  tup, ;  sapposed 
to  haye  been  written  by  Mr.  J.  Holrpyd, 
ib,  615. 

(y)  Note  to  lewis  y.  Jones,  mp, ; 
Davidson  y.  McGregor,  8  M.  &  "W.  755. 
But  Bee  lipomas  y.  Courtnag,  1  B.  & 
Aid.  1 ;  Cowper  y.  Smith,  4  H.  &  W. 
619. 

(z)  See  Leicis  y.  Jones,  sup. 

(a)  Davidson  y.  McGregor,  sup. 

{b)  Thomas  y.  Cottrtnay,  sup. 
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against  the  principal.  And  in  Coicper  v.  Smith  (c),  where  the 
effect  of  the  composition  deed  was  to  extinguish  the  debt,  it  was 
held  that  the  creditor  might  maintain  an  action  upon  a  written 
guarantee  originally  given,  which  empowered  the  creditor  to  com- 
pound with  the  debtor  without  affecting  the  surety's  liability.  It 
may  perhaps  be  presumed,  that  the  guarantor  had  no  remedy  over 
against  the  principal  in  this  case,  or  otherwise  the  arrangement 
would  seem  to  be  a  fraud  upon  the  other  creditors ;  and  upon  this 
supposition  the  case  is  a  strong  authority  for  the  proposition  above 
mentioned. 

In  one  case  it  was  held,  that  the  taking  by  a  creditor  of  an 
additional  security  for  the  amount  of  his  composition  was  not  only 
void,  but  disabled  him  from  recovering  the  composition  money  (d) ; 
but  this  may  seem  pushing  the  principle  to  an  extreme  (e). 

An  agreement  by  a  debtor,  in  a  composition  deed,  to  pay  1,500/. 
by  three  yearly  payments  of  500/.  each,  and  to  insure  his  life  for 
1,600/.  by  way  of  security,  is  not  satisfied  by  payment  of  an  instal- 
ment of  500/.,' and  insuring  them  in' the  sum  of  1,000/.  (/).  And 
though  a  party  taking  a  benefit  under  the  500/.  payment  could  not, 
perhaps,  allege  breach  of  covenant  for  not  insunng  prior  thereto, 
yet  he  can  recover  his  original  debt,  on  the  ground  that  the  com- 
position deed  is  avoided  by  the  subsequent  breach  in  not  continuing 
to  insure  in  the  proper  sum  (g) .  The  conduct  of  such  party  (creditor) 
may,  however,  amount  to  a  waiver  even  of  future  breaches  (A). 

Where  a  bankruptcy  had  been  annulled,  and  a  composition 
made  under  the  sanction  of  the  Court,  it  has  jurisdiction  to  stay  an 
execution  creditor  whose  rights  were  not  complete  at  the  time  of 
the  bankruptcy  (i). 

After  the  passing  of  B.  A.  1883,  no  composition  or  liquidation  Proceedings 
by  arrangement  under  ss.  125  and  126  of  B.  A.  1869  shall  be  ssvict.  o.  7i, 
entered  into  or  allowed  without  the  sanction  of  the  Court  or  regis-  "'      ' 
trar  having  jurisdiction  in  the  matter ;  such  sanction  is  not  to  be 
granted  unless  the  composition  or  liquidation  appears  to  the  Court 
or  registrar  to  be  reasonable  and  calculated  to  benefit  the  general 
body  of  creditors 


(r)  4  M.  &  W.  519.  264 ;  13  L.  J.  Exo.  41 ;  10  Jar.  126 ;  2 

(i)  EowdenY.Haigh^  11  A.  &E.  1033;  Coll.  368;  King  y.  CorJce^  1  Ch.  D.  57 

3  Per.  &  D.  661.  60,  Y.  C.  Bacon. 

(e)  See  8  M.  &  W.  763 ;  Exp,  Peacock,  (^)  ffjfde  v.  Watts,  sup. 

2  G.  &  J.  27  ;  1  D.  &  C.  135  ;  Be  FUm-  (h)  Watts  y.  ffydc,  sup, 

mir^lVhu  60.  (i)  Its  ChidUy,  1  Ch.  D.  177,  C.  A. 

(/)  WatU  y.  Syde,  2  i*.  406  ;  17  L.  (A)  B.  A.  1883,  8.  170. 

J.  Ch.  400 ;  Hyde  y.  WatU,  12  H.  k  W. 
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(1.)  Lien  on  papers,  8fc, 

The  lien  of  a  Bolicitor  is  on  papers  and  documents,  or  on  judg- 
ments and  funds,  or  under  23  &  24  Vict.  c.  127,  s.  28. 

A  solicitor  has  a  general  lien  for  his  costs,  &o.,  on  the  papers  of 
his  client  in  his  hands  {a).  And  the  client  is  entitled,  in  conse- 
quence of  such  lien,  to  have  the  costs  taxed,  though  the  bill  contain 
no  item  relating  to  a  suit  at  law  or  in  equity  (6). 

The  lien  on  papers  is  general,  and  extends  to  all  costs  due  from 
the  client  to  the  solicitor  (c)  ;  and  this  lien,  in  the  case  of  a  solicitor 
employed  by  an  executor,  gives  priority  to  his  general  costs  of  the 
administration  over  the  general  creditors  of  the  deceased  (c?),  though 
where  the  papers  are  put  in  his  hands  merely  for  the  purposes  of 
the  administration  suit,. and  he  had  no  lien  anterior  to  the  suit,  the 
solicitor  will  be  compelled  to  produce  and  deposit  them  for  the 

(a)  Stevenson  y.  Blakelock,  1  M.  &  S.  Keen,  161: 
636;   Warburton  v.  Bdge,  9  Sim.  608;  (c)  Re  Faithful,   6  Eq.    325,    V.  C. 

ChrUtian  v.  Field,  2  Ha.  177.  Malina. 

(A)  Se  Barker,  6  Sim.  476  ;  Ite  Bice,  2  (d)   Warburton  v.  Edge,  lup. 
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purposes  of  a  sale  under  the  decree,  notwithstanding  his  claim  for 
the  costs  of  suit  (e). 

This  lien  of  a  solicitor  on  the  papers  of  a  client  is  not  affected  hy  Winding-up. 
the  Joint  Stock  Companies'  Winding-up  Act  (/),  but  the  solicitor 
of  a  company  cannot  have  a  lien  on  the  share  register  and  minute 
book  (//),  or  on  documents  come  to  his  hands  pending  the  winding- 
up  (g).  A  lien,  however,  existing  at  the  time  of  the  presentation 
of  the  petition  cannot  be  affected  by  the  winding-up  order  (g). 

The  lien  holds  good  where  the  suit  is  instituted  on  behalf  of  an  Infant.     . 
infant  plaintiff ;  but  the  solicitor  has  no  lien  on  papers  which  come 
into  his  hands  as  the  solicitor  of  the  next  friend  of  an  infant  (A). 

Where  the  directors  of  a  company  carry  on  a  business  not  Company, 
authorized  by  the  deed  of  settlement,  the  solicitors  of  the  company 
have  no  lien  for  their  costs  on  the  papers  of  the  company  (e). 

A  solicitor  does  not,  as  against  the  creditors  of  the  deceased  On  title 
client,  acquire  a  lien  upon  the  estate  or  title  deeds  for  a  sum  paid  death  of 
by  him  on  compromise  of  an  adverse  claim  to  the  estate  set  up  ^®"^*- 
after  the  client's  death  (k) ;  nor  even  for  a  sum  paid  by  him  in  dis- 
charge of  a  lien  upon  the  title  deeds,  if  from  the  circumstances  of 
the  transaction  he  appears  to  have  made  the  payment  on  the  per- 
sonal security  of  the  executor  (k) ;  and  the  lien  does  not  reach  a 
will  of  the  client,  nor  a  deed  executed  by  him  in  the  solicitor's 
favour,  but  with  reservation  of  a  power  of  revocation,  at  least  if 
there  is  no  counterpart ;  nor  where  the  instrument  is  impeached  on 
the  ground  of  fraud  in  the  solicitor  (m) .     And  although  where  title 
deeds  are  delivered  to  a  solicitor  for  the  purpose  of  conducting  a 
suit,  the  general  lien  will  in  most  cases  prevail ;  secm^  where  they  Delivery  for 
are  delivered  for  a  specific  purpose ;  beyond  that  purpose  there  is  no  j^S^L 
lien  (w).     Thus,  where  an  equitable  mortgagee  gives  up  the  title 
deeds  to  the  mortgagor,  for  the  purpose  of  carrying  out  a  sale  of  the 
property,  and  the  mortgagor  for  the  same  purpose  hands  them  to 
his  solicitor,  the  lien  of  such  solicitor  is  confined  to  the  costs  of  that 
transaction  (o).    So  where  deeds  of  conveyance  have  been  prepared 
by  the  purchaser  and  transmitted  to  the  vendor,  who  after  execution 

W  £alc€r  V.  Eendenon,  4  Sim.  27.  But  (*)  Fhmnix  life  Au.  Co,  1  H.  &  M. 

aee  T.  &  R.  92.  433. 

(/)  Se  The  Oxford  and  JForeesUr  £x*  {k)  Christian  v.  Field,  eup. 

teneion  and  Chester  Junction  M,  18  L.  J.  (m)  Georges  v.  O.  18  Ves.  294 ;  BaUh 

Ch.  247,  V.  C.  Knight  Bruce.  v.  Symes,  T.  &  R.  92. 

is)  Fe  Capital  Fire  Insurance  Ass.  24  («)  Balch    v.    Symesy  sup, ;    but  see 

Ch.  D.  408,  C.  A.  Baker  v.  ITenderson,  tup. 

(h)  1  Dan.  Ch.  Pr.  97,  ed.  6;  115,  (o)   Young  r.Fnfflish,  7  Be&y.  10. 
ed.  6. 
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gives  tliem  to  liis  solicitor  to  be  handed  over  to  the  purcliaser  on 
payment  of  the  residue  of  the  purchase  money,  and  the  purchase  is 
afterwards  rescinded,  the  solicitor  has  no  lien  on  the  deed  for  the 
debt  of  the  client  (p). 

But  the  lien  of  a  solicitor  upon  the  papers  of  a  person  who 
becomes  bankrupt  has  been  held  to  extend  to  the  costs  of  an 
action  brought  against  the  bankrupt  subsequently  to  the  bank- 
ruptcy, for  the  amount  of  the  bill  (q).  It  also  extends  to  the  costs 
of  an  ineffectual  attempt  to  compronuse  with  the  creditors  before 
the  bankruptcy  (;•).  By  B.  A.  1883,  r.  259,  no  person  shall,  as 
against  the  ofBoial  referee  or  trustee,  be  entitled  to  withhold  posses- 
sion of  the  books  of  account  of  the  debtor,  or  set  up  any  lien  thereon. 

The  general  lien  which  a  solicitor  has  for  his  costs  upon  the 
papers  in  his  hands  cannot  be  actively  enforced,  and  is  merely  a 
right  to  retain ;  whereas  his  limited  lien  upon  the  fund  realised  in 
suit  can  be  actively  enforced  («). 

The  solicitor's  lien  on  the  papers,  &c.  of  his  client  does  not  differ 
from  any  other  lien  created  by  contract  in  respect  of  the  right  of 
retainer  (^),  nor  would  this  lien  appear  to  be  waived  or  forfeited  by 
an  order  for  payment,  or  by  attachment  for  non-payment  of  the  costs, 
nor  by  any  other  proceeding  against  the  person  of  the  debtor,  any 
Other  articles  more  than  in  the  case  of  a  mortgage  (t/).  The  lien  is  not  confined 
papers.  to  deeds  and  papers,  but  extends  to  other  articles  delivered  to  him 

for  the  purposes  of  the  action  (x). 

If  shares  in  a  company,  upon  which  a  solicitor  has  a  lien  for  his 
costs,  are  transferred  subject  to  the  lien,  the  solicitor  does  not,  by 
acceptance  of  a  retainer  from  the  transferee,  lose  his  lien  for  the 
previous  costs  (y).  The  lien  of  a  solicitor,  however,  on  the  papers 
of  his  client,  does  not  exist  in  respect  of  a  debt  due  from  the  client 
and  his  2>(irtners  (s). 

"Where  a  solicitor  had  acted  for  a  testatrix,  the  administratrix 
cum  testamenio  annexoy  and  the  administrator  de  bonis  non  of  the 
surviving  administratrix,  it  was  held  that  the  administrator  de  bonis 
non  could  not  compel  him  to  deliver  up  the  papers  until  he  was 
paid  all  his  costs  of  administering  the  estate  (a). 


{p)  Esdaile  y.  Oxmham,  3  B.  &  C.  226. 

{q)  Lambert  v.  Bueknuuter^  2  B.  &  C. 
616. 

(r)  R$  Leah,  6  Jur.  N.  S.  387,  L.  J. 

(«)  Bozon  T.  BoUandy  4  My.  &  C.  357, 
358. 

(t)  Biehards  v.  Blatel,  Cr.  &  Ph.  83. 

(w)  Lloyd  T.  Mason,  4  Ha.  132  ;  Daviet 


V.  Bueh,  To.  358,  «i/.  /  Bxp,  Bryant,  1 
Mad.  49. 

(x)  FrisweUY.  King,  16  Sim.  191. 

(y)  GeneralShare  Trust  Co,  y,Ckaputan, 
I  C.  P.  D.  771. 

(z)  Turnery. J)cane,\Slj. J. 'Exch.ZiZ. 

(a)  Be  Watson,  63  L.  J.  Ch.  306 ;  32 
W.  R.  477,  Pearson,  J. 
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A  BoKoitor  cannot,  of  course,  derive  a  Ken  from  a  party  who  has 
no  right  himself,  or  further  than  the  right  of  such  party  extends  (a) . 
Thus  the  solicitor  of  a  tenant  for  life  has  no  lien  on  the  deeds 
against  the  remainderman  (b). 

And  it  seems  that,  at  least  at  law,  the  mortgagee's  solicitor  Mortgage. 
could  not,  as  against  the  mortgagor,  claim  a  lien,  though  only  to 
the  amount  of  the  mortgage  debt,  for  costs  relative  to  the  mort- 
gage transaction  due  as  between  solicitor  and  client,  beyond  the 
costs  properly  payable  by  the  mortgagor  (c) ;  although  in  the 
earlier  case  of  Ogk  v.  Storey  {d)^  the  mortgagee's  solicitor  was 
allowed  to  maintain  his  lien  for  the  whole  of  his  bill  of  costs  due 
from  the  mortgagee,  on  the  ground  apparently  that  the  mortgagee 
had  pledged  the  deeds  with  his  solicitor  for  the  amount  of  his  bill, 
and  that  the  mortgagee  was  the  party  overpaid  by  receiving  the 
full  amount  of  the  mortgage  debt  {d).  So  if,  on  an  intended  mort- 
gage, the  deeds  are  received  from  the  intended  mortgagor  and 
delivered  by  the  proposed  mortgagee  to  his  solicitor,  and  the  mort- 
gage goes  off,  the  solicitor  will  not  have  a  lien  for  his  bill  of 
costs  (^).  The  solicitor  of  the  mortgagor  having  a  lien  for  the 
costs  of  preparing  the  mortgage  does  not  lose  the  lien  by  holding 
the  title  deeds  for  the  mortgagee,  and,  upon  a  sale  of  the  equity  of 
redemption  by  the  trustee  in  liquidation  of  the  mortgagor,  is 
entitled  to  retain  his  costs  out  of  the  purchase  money  (/).  But 
the  solicitor  of  the  mortgagor,  if  he  acts  for  the  mortgagee,  will 
lose  his  lien  as  against  the  mortgagee,  unless  he  expressly  reserves 
it  {g).  Where  the  solicitor  of  the  mortgagor  claims  a  lien  on  the 
deeds,  he  will  be  ordered  to  give  the  mortgagee  a  copy  of  his  bill 
of  costs  (A).  Where  a  solicitor  is  in  possession  of  deeds  of  his  client 
as  mortgagee,  he  does  not  acquire  a  lien  thereon  for  his  general 
costs  (i)y  or  for  the  costs  of  the  mortgage  deed:  the  mortgage  deed 
is  his  own,  not  the  client's  {k). 


(a)  Bell  y.  TayUn',  8  Sim.  216 ;  HollU 
T.  Claridge,  4  Taunt.  807.  And  see 
Itider  Y.  Jones,  2  Y.  &  0.  0.  G.  329,  332; 
Davies  y.  Vernon,  6  Q.  B.  443  ;  Smith  y. 
Ohiohetter,  2  Dr.  &  W.  393 ;  Franeie  y. 
JP.  6  De  G.  M.  &  a.  108;  aee  MoUeworth 
y.  Sobine,  2  J.  &  L.  368. 

(b)  Turner  y.  Zetts,  20  Beay.  186 ;  1 
Jor.  K.  S.  486. 

(c)  Wak^ld  y.  Newhm,  6  Q.  B.  276. 

(d)  4  B.  &  Ad.  736 ;  1  N.  &  H.  474. 
{e)  Pratt  y.  Txzard,  6  B.  &  Ad.  808 ; 

2  N.  &  M.  465. 


(/)  Be  Meeeenger,  3  Oh.  D.  317,  V.  0. 
Baoon ;  CoUner  y.  Ede^  40  L.  J.  Ch.  186, 
V.  0.  Stuart. 

iff)  R$  Snell,  6  Ch.  D.  105,  Jessel,  H. 
R. ;  Be  Mason  #  Taylor,  10  ib.  729,  Y.  0. 
Hall;  Bxp.  Quinn,  W.  N.  1883—222, 
C.  J.  Baoon. 

(A)  Be  Bailey,  34  Beay.  392. 

(i)  BeUy  y.  JFathen,  7  Ha.  351 ;  14 
Jur.  9  ;  1  De  a.  M.  &  a.  16 ;  16  Jur. 
47 ;  Vauffhan  y.  Vanderstegen,  2  Drew.  410. 

{k)  Sh^ld  y.  Bden,  10  Ch.  D.  291, 
C.  A. 
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Where  the  mortgagee  deposited  the  title  deeds  with  his  solicitor 
for  safe  custody,  and  the  mortgagor  employed  the  solicitor  to  sell 
the  property,  hut  the  sale  was  abortive,  the  solicitor  had  no  lien  for 
the  costs  thereof  (/). 

So  where  a  solicitor  obtains  a  bill  of  exchange  which  had  been 
deposited  by  his  client  with  a  former  solicitor  to  cover  certain  costsy 
he  cannot,  by  payment  of  such  costs,  without  express  contract  Trith 
his  client,  retain  the  bill  of  exchange  for  his  general  costs  (fn)  ; 
and  such  express  contract  cannot  be  established  without  proof  that 
the  solicitor  explained  to  his  client  his  rights  independently  of 
express  contract  {m). 

The  lien  of  a  solicitor  on  a  deed  is  no  answer  in  detinue  against 
the  client  (w). 

(2.)  Lien  on  funds. 

A  solicitor  has  a  lien  for  the  costs  of  suit  and  costs  imniediateip 
connected  with  costs  of  mity  but  not  further,  upon  the  fund  recovered 
by  him  in  that  suit  (o). 

The  lien  attaches  on  alimony  in  the  hands  of  the  solicitor  {p). 
The  lien  does  not  attach  until  an  order  has  been  made  for  payment 
of  the  costs  of  the  client  out  of  the  fund  {q). 

The  lien  on  the  fimd  is  not  affected  if  the  solicitor  attaches,  or 
takes  any  other  proceeding  against  the  person  of,  the  debtor  for 
the  costs,  though  he  may  thereby  lose  the  benefit  of  s.  18  of  1  &  2 
Vict.  c.  110,  as  to  an  order  of  the  Court  for  payment  (r) ;  and  he 
retains  this  lien  after  the  death  of  his  client  against  the  general 
creditors  (s). 

This  lien  did  not  attach  in  a  suit  in  equity  instituted  in  aid  of 
defence  at  law  (t) ;  or  where  the  suits  related  to  the  administration 
of  the  same  estate  {u). 

The  lien  upon  the  fund  recovered  in  a  suit  is  limited  to  the 
interest  therein  of  the  party  who  retained  the  solicitor  («?),  though 


(/)  Estp,  Fuller,  16  Ch.  D.  617,  C.  J. 
Bacon. 

(m)  Gibsim  v.  May,  4  De  O.  M.  &  G. 
512. 

(w)  Jordan  v.  RoherU,  7  L.  T.  N.  S. 

68,  C.  P. 

(o)  Bozon  V.  Bolland,  4  My.  &  C.  364  ; 
Lucas  V.  Peacock,  9  Bea.  177 ;  EaU  v. 
Laver,  1  Ha.  571;  4  Y.  &  C.  216; 
Stedman  v.  Webb,  4  My.  &  Or.  346; 
Re  Bayley'e  JStiate,  12  Ir.  Ch.  315; 
oyemding  JForraU  y.  Johnson,  2  J.  So 
W.  214. 


{p)  Exp.  Bremner,  1  L.  R.  P.  &  D. 
264. 

{q)  lord  V.  Oolvin,  2  Dr.  &  Sm.  82. 

(r)  Zloyd  y.  Masm,  4  Ha.  132.  And 
see  Davies  v.  Buth,  To.  351 ;  O'Brien  y. 
Lewis,  4  OifP.  396 ;  9  Jar.  N.  S.  620. 

(«)  Lloyd  y.  Mason,  sup, 

{t)  Sympson  y.  Protkero,  3  Jur.  N.  S. 
711,  V.  0.  Wood. 

(tf)  Be Bobinson,6ibA020,Y.C.Stuajt. 

(v)  Sail  y.  Laver,  sup.;  eeeBe  WaUon^ 
53  L.  J.  Gh.  305  ;  32  W.  K.  477,  Pear- 
son, J. 
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other  parties  coining  in  to  take  the  benefit  of  the  suit  mtust  first 
contribute  their  proportion  of  the  costs  (w) ;  and  in  special  cases  Slop  order, 
this  lien  of  a  solicitor  upon  a  fund  in  Court  will  be  protected  by  a 
stop  order,  and  his  bill  of  costs  will  be  taxed,  though  the  suit  has 
not  been  brought  to  a  conclusion  (a?).  Where  a  solicitor,  after 
being  discharged,  obtained  a  charging  order  on  property  recovered 
by  him  for  the  client  in  an  administration  action,  and  while  the 
action  was  still  proceeding  sought  to  realize  the  charge  by  sale,  the 
Court  refused  the  application  as  premature  {t/). 

Where  a  fund  is  made  liable  to  a  lien  for  solicitor's  costs,  the  bill 
must  be  taxed,  though  it  has  been  delivered  more  than  a  twelve- 
month (2).  Where  this  lien  upon  a  fund  in  Court  has  been  dis- 
charged by  payment  of  the  bill  of  costs,  the  solicitor  who  succeeds 
to  the  discharged  solicitor  has  not  (or,  at  least,  on  the  equity 
side  of  the  Exchequer  had  not)  any  lien  on  the  fund  for  the  sum 
paid  by  him  in  discharge  of  the  original  lien,  but  has  a  lien  only 
in  respect  of  the  business  actually  done  by  him'(a). 

Though  a  solicitor  has  no  lien  on  the  fund  in  Court,  yet  when 
the  solicitor  is  changed  he  is  entitled  to  an  order  that  no  order 
shall  be  made  in  the  suit,  by  way  of  compromise  or  otherwise,  for 
payment  of  money  to  his  former  client,  without  notice  to  him  (6). 

The  lien  attaches  on  money  of  the  client  in  the  hands  of  the 
solicitor  to  abide  the  result  of  the  suit  (c). 

Where  a  fund  has  been  transferred  into  the  joint  names  of  the 
client  and  solicitor  without  declaration  of  trust,  the  lien  for  costs  of 
proceedings  connected  with  the  transfer  remains  (d). 

(3.)  Lien  subject  to  equities  between  the  parties. 

The  solicitor's  lien  is  also  subject  to  any  equity  between  the  Setoff, 
parties;  and  therefore,  when  there  is  a  set  oflE  of  costs  of  suit 
payable  by  the  defendant  against  the  sum  found  due  from  the 
plaintiflF,  the  lien  of  the  defendant's  solicitor  only  extends  to  the 
amount  of  the  ultimate  balance  due  from  the  plaintiff  {e)  ;  but  the 
set  o£E  is  only  effectual  in  the  same  suit,  or  action,  or  award  (/). 

(w)  Hall Y.  ZaveTfiup. ; He  TFattony sup,  V.  C.  Wood;  Veriti/  v.  Wylde,  tup. 

(x)  Hobson  T.  Shearwoadf  8  Bea.  486.  {d)  Re  Robinson,  sup, 

\y)  Re  Green,  26  Ch.  D.  16 ;  32  W.  R.  (e)  Bawtree  v.   WaUon,  2  Keen,  713. 

373,  0.  A.  And  see  Rider  v.  Jones,  2  T.  &  C.  0.  0. 

(«)  De  Bay  v.  Griffin,  10  Ch.  291.  329  ;  Lees  t.  Reffitt,  3  A.  &  E.  707. 

(a)  Irving  v.  Viana,  2  Y.  &  J.  70.  (/)    Cattell  v.    Simons,   6  Bea.   304  ; 

{b)   Verity  v.  Wylde,  4  Drew.  427 ;  28  Robarts  v.  Buee,  8  Ch.  D.   198,  V.  C. 

L.  J.  Ch.  561.  HaU;    Fringle   t.    Ghag,    10    ib,   676, 

(e)  Hanson  T.  Reeee,  3  Jar.  N.  S.  1204,  Jessel,  M.  B.  (in  the  Chancery  Division). 
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So  there  is  a  set  o£E  where  the  plaintiff  recovers  against  some  of 
the  defendants,  and  has  to  pay  the  costs  of  others  (g),  even  though 
the  defendants  appear  bj  separate  solicitors.  But  a  set  off  of  costs 
in  separate  actions  or  suits,  which  before  the  Jud.  Act  was  allowed 
at  law  but  not  in  equity,  is  subject  to  the  solicitor's  lien  on  the 
judgment  at  law  for  his  costs  (A). 

"Where  proceedings  are  carried  on  in  two  different  matters,  there 
is  no  reason  why  the  rules  respecting  set  off  should  apply ;  it  would 
then  interfere  with  the  lien  of  the  solicitors  (i-).  But  where  the 
solicitor  has  a  lien  on  a  fund  in  his  hands  to  abide  the  result  of  an 
action  which  is  decided  in  favour  of  his  dient,  a  set  off  in  another 
action  will  not  oust  the  lien  (J), 

By  Ord.  LXV.  r.  14,  a  set  off  for  damages  or  costs  between 
parties  may  be  allowed,  notwithstanding  the  solicitor's  lien  for  costs 
in  the  particular  cause  or  matter  in  which  the  set  off  is  sought. 
This  alters  the  lav,  the  solicitor's  lien  formerly  preventing  set 
off(^). 

The  lien  which  a  solicitor  has  upon  a  judgment  for  his  costs  is 
merely  a  claim  to  the  equitable  interference  of  the  Court  to  have 
that  judgment  held  as  a  security  for  his  costs  (/).  The  lien  is  not 
equivalent  to  an  assignment  of  or  charge  on  the  judgment,  nor  does 
it  constitute  the  client  a  trustee  for  the  solicitor,  so  as  to  pre- 
vent a  set  off  by  the  defendant  of  another  judgment  against  the 
client  (m). 

In  the  Ch.  D.  however,  it  is  said  that  the  client,  to  whom  the 
costs  are  payable  by  name,  is  a  trustee  for  his  solicitor,  and  a 
set  off  of  a  debt  due  by  the  client  was  not  permitted  («) ;  but  it  has 
been  considered  that  the  expressions  in  that  case  were  too  wide, 
and  that  the  Court  only  interfered  to  prevent  a  debt  being  set  off 


And  Georffe  v.  EUtotit  1  Sc.  618  ;  1  Bing-. 
N.  0.  513 ;  Lees  v.  J2#«,  3  A  &  E.  707 ; 
Hatclings  v.  Sewell,  7  Sc.  230  (in  the 
C.  L.  Division). 

{^)  George  v.  EUton,  sup. 

(h)  Harrison  v.  Bainhridge,  2  B.  &  0. 
800 ;  Hall  v.  Ody,  2  B.  &  P.  28 ;  and 
see  Wright  t.  Mudie,  1  S.  &  S.  266; 
Lees  V.  Reffitt,  'up- ;  George  v.  JSlston, 
sup. ;  Exp.  Cleland,  2  Ch.  808. 

(i)  Throgmorton  v.  Croioleg,  3  Eq.  199, 
V.  0.  Wood;  Coliett  v.  Preston^  16  Bea. 
458. 

(J)  Hanson  v.  Heece^  3  Jur.  N.  S.  1204, 
V.  C.  Wood. 

{k)  R.  63,  Hil.  T.  1863.  See  Arohb. 
Pr.  by  Prentice,  140—2,  ed,  12.    See 


Snow  &  Winstanley,  A.  P.  1883—126 ; 
Stephens  V.  Weston,  3  B.  &  C.  636;  Wat- 
son Y.Maskell,  1  Bing.  N.  C.  366;  Cotceli 
V.  Betteley,  10  Bing.  432;  Domett  v. 
Helyer,  2  Dowl.  640  ;  LittU  v.  Fhilpotts^ 
2  B.  &  S.  383  ;  8  Jnr.  N.  S.  1175.  Bnt 
see  Jenner  v.  Morris,  11  W.  R.  943,  V. 
C.  Eandersley;  Alliance  Bank  y.Holford, 
16  C.  B.  N.  S.  460. 

(0  Barker  v.  St.  Quentin,  12  M.  &  W. 
461 ;  Hough  v.  Edwards,  2  Jur.  N.  S. 
814,  Exo. ;  26  L.  J.  Exo.  64. 

(m)  Mercer  v.  Graves,  7  L.  R.  Q.  B. 
499,  605,  606. 

(«)  Exp.  Cleland,  2  Ch.  813,  L.  J. 
Cairns ;  Ea^,  Smith,  3  ib,  126. 
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against  an  execution  for  the  costs,  except  on  the  terms  of  the 
solicitor's  lien  being  discharged  (o). 

(4.)  Compromise  by  clients. 

The  Court  cannot  prevent  a  hon&  fide  settlement  of  cross  actions 
by  the  parties  themselves,  although  it  may  have  the  effect  of 
depriving  one  of  the  solicitors  of  his  costs,  his  client  becoming 
insolvent  {p).  But  where  the  clients  poUuded  to  deprive  the 
solicitor  of  his  costs,  the  Court  made  an  order  that  either  the 
plaintiff  or  the  defendant  should  pay  the  solicitor's  costs  {q).     The 

* 

Court,  however,  must  be  satisfied  that  there  is  collusion  (r). 

A  settlement  whilst  the  result  of  proceedings  was  doubtful  was 
held  not  to  be  fraudulent  («).  Whilst  the  sum  to  be  paid  for  the 
compromise  remains  unpaid,  the  Court,  without  disturbing  the 
arrangement,  will  direct  suflScient  of  it  to  be  applied  in  payment  of 
the  solicitor's  lien  {t).  A  compromise  in  the  suit  behind  the  back 
of  the  solicitor  will  not  prejudice  his  lien  (m). 


(5.)  Change  of  solicitor. 

If  the  client  during  a  cause  substitute  another  solicitor,  the  dis- 
charged solicitor  cannot  prevent  the  cause  coming  to  a  hearing 
subject  to  his  lien  {x) ;  nor  can  he  prevent  his  client  discontinuing 
the  action,  subject  to  the  costs  incurred  (f/).  He  may  retain  the 
papers  until  his  bill  is  paid  (s),  but  must  produce  them  when 
required  for  carrying  on  the  proceedings  {a). 

If,  on  the  other  hand,  the  solicitor  discharge  himself,  as  by  Solicitor  dis- 
refusing  to  proceed  without  payment  of  his  bill,  or  by  the  retiring  himSl5 
of  one  of  the  partners,  or  by  sale  of  his  business,  or  if  he  be 
arrested  and  be  lying  in  prison  (6),  the  Court  will  compel  lum  to 
give  over  the   papers  to  the  new  solicitor,  saving  his  lien  upon 
them((?). 


(o)  Mereer  v.  Graves,  tup.  See  Leader^ 
2  L.  B.  A.  &  E.  314. 

(p)  Brwudon  y.  AUard,  2  E.  &E.  19; 
28  L.  J.  Q.  B.  306. 

(q)  Exp,  Qamesy  83  L.  J.  N.  S.  317, 
Ezo. ;  3  H.  &  G.  294. 

(r)  Glennon  v.  0*Donoghue,  13  L.  T. 
N.  S.  207,  Exc. 

(«)  Ite  SuUivan,  4  L.  R.  Q.  B.  163. 

{t)  Zowndst  y.  Daviet,  3  G.  B.  808; 
Slater  y.  Jfayor  of  Sunderland,  33  L.  J. 


N.  S.  Q.  B.  87 ;  9  L.  T.  N.  S.  422. 

(«)  JFhite  y.  Pearce,  7  Ha.  276 ;  Tery- 
nam  y.  Porter,  11  Eq.  181,  V.  C.  Bacon. 

(j?)  0*J)ea  y.  O'D.  1  Sch.  &  Lef.  316. 

(y)  Merrywether  y.  MellUh,  13  Ves. 
162. 

(z)  Miehards  y.  Platel,  Cr.  &  Ph.  82. 

(a)  Be  Boughton,  22  Ch.  D.  169,  Fry,  J. 

{b)  Be  JTUliamt,  6  Jur.  N.  8. 908,  M.  R. 

{<?)  Colegrave  y.  Manley,  T.  &  R.  400 ; 
Heslop  y.  MeUsalf,  3  My.  &  Gr.    183. 
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As  to  whether  a  solicitor  after  his  discharge  will  be  restrained 
from  acting  for  the  antagonist  of  his  former  client,  see  (d). 

Dissolution  of  a  firm  amounts  to  a  discharge  of  the  client  by  tlie 
solicitors,  because  the  client  is  entitled  to  the  services  of  aU  (e). 

Where  a  plaintiff  has  had  successive  solicitors,  and  the  last 
solicitor  receives  out  of  the  fund  in  Court  a  gross  sum  in  satis- 
faction of  all  the  costs,  the  lien  of  the  former  solicitors  is  gone,  and 
their  only  remedy  is  against  the  last  solicitor  (/). 

The  new  solicitor  is  entitled  to  the  papers,  if  a  suit  is  pending, 
for  the  purposes  of  the  suit ;  and  if  the  business  is  conveyancing, 
for  the  purpose  of  completing  the  matter  (^).  In  such  cases  a 
schedule  of  the  papers  should  be  made  out  (ff). 


(6.)  Production  of  papers. 

Prodaction  The  Court  will  not  allow  the  lien  of  the  solicitor  to  cause  the  loss 

witLtai^g   of  the  property,  but  will  order  the  production  of  the  papers  on  a 
^®^*  deposit  of  a  sufficient  sum  to  cover  the  amount  of  the  bill  and  costs 

of  taxation  (A).  So  the  lien  of  a  solicitor,  as  against  his  client,  on 
an  original  decree,  does  not  entitle  him  to  withhold  its  production 
on  application  for  that  purpose  made  by  the  opposite  party,  with 
a  view  to  correct  a  clerical  error  {%),  So  a  solicitor,  having  a  lien 
for  costs  due  to  him  from  the  defendant  in  a  suit,  was  ordered  to 
produce  the  deed  to  be  proved  on  the  part  of  the  plaintiff,  and  to 
pay  the  costs  of  refusal  {j) ;  and  it  may  be  noticed  that  on  the  same 
principle,  a  broker  who  has  a  lien  on  a  policy  of  assurance  for 
premiums  paid  by  him,  will  be  compelled  to  produce  it  in  an  action 
against  the  underwriters  by  the  assured  {k) ;  and  whenever  ihe 
solicitor  has  deeds  and  papers  of  his  client  which  he  refuses  to 


affirming  8  Sim.  628 ;  Robins  v.  Golding- 
ham,  13  Eq.  442,  V.  C.  Malins ;  Griffithi 
V.  G.  2  Ha.  687;  Seott  v.  Fenning,  15 
L.  J.  Ch.  88 ;  9  Jur.  1085,  V.  0.  Knight 
Bruce ;  Gregory  v.  Cresaitellf  14  L.  J. 
Ch.  300,  V.  C.  E. ;  Wilson  v.  Emmety 
19  Beay.  233;  Coppinger  v.  Sgnnott, 
3  L".  0.  L.  663  ;  Belaney  v.  French^ 
8  Oh.  918,  disting^uiflhing  Lord  y.  Worm- 
UightoHy  Jao.  680. 

id)  Little  T,  Kingswood  Coll.  Co,  20  Ch. 
D.  633,  C.  A.;  Hutchim  y.  H,  1  Hogan, 
316  ;  Biggt  y.  Head,  S.  &  Sc.  336. 

(f)  Rawlinson  y.  JTom,  7  Jur.  N.  S. 
1063,  V.  C.  Wood. 


(/)  Momington  y.  WeUtiley,  4  Jur.  N. 
S.  6,  V.  C.  Wood. 

{g)  Rawlimon  y.  Most,  tup, 

(A)  Rieharda  y.  Flatel,  Cr.  &  Ph.  82 ; 
aadseeiVflW  y.  P.  W.  N.  1882—117, 
y.  G.  Bacon ;  Re  S.  E.  Equitable  Invest- 
ment  Soe.  46  L.  T.  280,  Chittj,  J. 

(t)   Bird  y.  Heath,  6  Ha.  236. 

ij)  Erauington  y.  E.  I  Q.  &  S.  456 ; 
Hope  y.  Liddell,  20  Beay.  438 ;  7  Be  G. 
M.  &  O.  331 ;  1  Jur.  N.  S.  666;  Lockett 
y.  Carg,  10  Jur.  N.  S.  144,  M.  R. 

(k)  Hunter  Y,  Leathley,  10  B.  &  G.  868 ; 
LI.  &  W.  125. 
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deliver  up,  the  Court  has  jurisdiction  to  order  him  to  deliver  them 
and  the  bill  of  costs,  the  client  offering  to  pay  what  shall  be  found 
due  {I) ;  but  the  Courts  of  common  law  could  not  grant  such  an 
application  when  made  by  a  mere  nominal  trustee,  where  the 
interests  of  various  parties  are  involved,  who  do  not  all  concur  (iw). 

The  lien  of  a  firm  upon  papers  which  come  originally  into  their  Change  of 
hands,  does  not  extend  to  demands  made  bf/  some  of  the  firm  in  ^    ®     ^^* 
respect  of  business  done  by  them  as  constituting  a  former  and 
different  partnership  (n) ;  though  it  is  otherwise  where,  though 
there  is  a  change  of  partners,  the  right  is  continued  from  one 
partner  to  another  (o). 


(7.)  Trustee'Client. 

The  solicitor  of  a  trustee  has  no  lien  upon  the  trust  fund,  either 
at  law  or  in  equity,  for  the  general  costs  of  the  trusts,  although  the    * 
trustee  himself  on  paying  those  costs  might  himself  take  them  out 
of  the  fund(j9). 

On  appointment  of  a  new  trustee  in  bankruptcy  the  solicitor  of 
the  old  trustee  is  entitled  to  a  lien  on  the  papers  for  his  costs  (q), 

A  trustee  cannot  refuse  to  pi'oduoe  the  trust  deeds  on  the  ground 
that  his  solicitor  claims  a  lien  on  them,  but  the  time  for  production 
will  be  extended  to  enable  him  to  pay  the  costs  (r). 

The  deeds  will  be  ordered  to  be  produced  if  the  cestuis  que  tnist 
agree  that  the  lien  of  the  solicitor  shall  be  transferred  to  the  fund 
in  Court  («). 

If  the  solicitor  of  the  trustee  receives  documents  with  notice  that 
they  belong  to  a  trust,  he  is  liable  to  the  same  remedies  for  pro- 
duction, as  his  client,  the  trustee,  is  liable  to  his  cestuis  que  trust  {s). 

Where  a  trustee  holds  mortgages  on  which  his  cestuis  que  trust 
have  a  lien  for  breach  of  trust,  the  solicitors's  lien  on  the  mortgage 
deeds  for  his  costs  is  subject  to  the  claim  of  the  cestuis  que  trust  (f). 

The  solicitor  for  an  executor  is  entitled  to  a  lien  on  the  deeds  of  Solicitor  of 


execntor. 


{t)  £$  Murray,  1  Ross.  519.  And 
see  6  &  7  Vict.  o.  73,  b.  Z7 ;  lU  Aitkin^ 
4  B.  &  Aid.  49. 

(m)  lU  Bunting,  2  A.  &  E.  467. 

(ft)  Re  Ibrshaw,  16  Sim.  121 ;  17  L.  J. 
Ch.  61 ;  Felly  t.  Wathen,  7  Ha.  361 ;  14 
Jar.  9 ;  1  Do  G.  M.  &  G.  16 ;  16  Jar. 
47;   Vaughan  t.  Vanderttegen^  2  Drew.. 
410. 

(o)  Gregory  v.  Crenwell,  sup. 


(p)  HaU  V.  Later,  1  Ha.  671 ;  4  T.  & 
0.  216 ;  Worrall  y.  Har/ord,  8  Ves.  4  ; 
Fraeer  v.  Burgees,  13  Mo.  P.  C.  344 ; 
Zightfoot  V.  Keane,  1  M.  &  W.  745. 

(q)  Exp,  Talden,  4  Ch.  D.  129,  C.  A. 

(r)  Goodchap  v.  Weaving,  16  Jar.  686, 
V.  C.  Turner. 

(«)  Francie  v.  F.  2  De  G.  M.  &  G.  73. 

{t)  lb.    See  Fraeer  v.  Burgees,  sup. 
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the  estate  if  the  exeoutor  or  his  estate  is  not  indebted  to  the  estate 
of  the  testator  (;r). 

Trustees  of  a  settlement  are  entitled  to  its  production  whilst  the 
costs  of  preparing  it  due  to  the  solicitor  of  the  husband  are  on* 
paid  (y). 

(8.)  Agency. 

An  exeoutor  or  trustee,  who  acts  in  a  cause  as  solicitor^  is  per- 
sonally entitled  to  his  costs  out  of  pocket  only,  without  a  very 
express  agreement  to  the  contrary ;  but  is  allowed  as  against  the 
estate  that  proportion  of  the  whole  costs  which  the  town  agent  is 
entitled  to  recover  (s). 

Where  the  solicitor  is  indebted  to  the  client,  and  is  also  indebted 
to  his  agent,  the  agent  of  the  solicitor  cannot,  as  against  the  client^ 
retain  out  of  the  proceeds  of  the  suit  more  than  the  amount  of  the 
agency  in  that  particular  cause,  and  cannot  retain  the  full  amount 
of  the  costs  due  to  the  solicitor  in  that  cause  (a). 

The  London  agent  can  only  retain  the  deeds  of  the  country 
client  so  long  as  the  debt  due  from  the  client  to  the  country 
solicitor  remains  unsatisfied,  and  only  to  the  extent  of  the  debt  in 
the  particular  business  (b).  Beyond  this  a  town  solicitor  has  no 
lien  on  the  country  client's  deeds,  he  looks  only  to  the  country 
solicitor  (c). 

A  London  agent  cannot  retain  the  sum  recovered  for  the  client 
as  against  a  debt  due  by  the  country  solicitor  to  him  {d). 

The  lien  of  the  London  agent  is  not  affected  by  the  change  of  the 
country  solicitor  (^),  nor  does  the  death  of  the  solicitor  affect  his 
Uen  (/). 

The  town  agent  has  a  lien  for  his  agency  bill  in  that  particular 
suit  on  money  and  papers  received  in  it  (^).    If  he  give  up  posses- 


(x)  Turner  t.  LetU,  7  De  G.  M.  k  G. 
243  ;  1  Jup.  N.  S.  1067.  See  Some  v. 
Shepherd,  3  Jur.  N.  S.  806;  26  L.  J.  Oh. 
817,  V.  C.  Stuart. 

{y)  Re  Gregson,  26  Beay.  87. 

(z)  Burge  y.  Brutton^  2  Ha.  373 ;  Moort 
V.  Frotcd,  3  My.  &  Or.  46 ;  Cradock  v. 
Flper,  1  Mao.  &  G.  665 ;  U  Jur.  97 ; 
Broughton  v.  B.  6  De  G.  M.  &  G.  160  ; 
1  Jur.  N.  S.  965 ;  Manson  v.  Bcdllie,  2 
McQu.  82,  91. 

(a)  Whit^  ▼.  Bfigal  Exchange  Aseurance, 
1  Bing.  20. 


{h)  Bray  y.  Eine,  6  Pri.  203 ;  Mitody 
y.  Spencer,  2  D.  &  B.  6;  Dicas  y.  Stoekletf^ 
7  Car.  &  P.  687,  Littledale,  J. ;  Bt 
Andrew,  30  L.  J.  Exo.  403;  7  H.  &N.  87. 

(e)  WaUer  y.  Holmee,  1  Jo.  &  H.  239 ; 
JPMtJUld  y.  Barlow,  8  Eq.  61,  V.  C. 
Malins;  Cockayne  y.  Harrison^  15  ib, 
298,  M.  B. 

(d)  Exp,  Edwards,  7  Q.  B.  D.  155 ; 
affirmed,  W.  N.  1881—164. 

(e)  Ward  y.  HeppU,  15  Vee.  21>7. 
(/)  Re  Forshair,  16  Sim.  121. 

{(jf)  Dieas  y.  Stockley^  sup. 
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Bion,  even  through  mistake,  the  lien  is  lost ;  bat  if  deprived  of 
possession  wrongfully  he  may  maintain  trover  (A). 

A  London  agent  has  a  general  lien  against  the  country  solicitor 
upon  any  money  recovered  in  an  action,  for  all  costs  for  agency 
business  and  disbursements  due  from  the  country  solicitor,  whether 
in  the  particular  action  or  in  any  other  proceedings ;  but  as  between 
the  town  agent  and  the  client,  the  lien  of  the  former  extends  only 
to  the  costs  of  the  particular  action  in  which  he  is  engaged  (»). 

(9.)  Other  matters. 

A  solicitor  has  not  a  lien  on  the  rents  received  by  him  in  a  cause 
without  the  authority  of  the  Court,  after  an  order  for  the  appoint- 
ment of  a  receiver  (/). 

The  lien  of  a  solicitor  on  a  judgment  for  his  bill  of-  costs  is  not  statute  of 
affected  by  the  lapse  of  six  years  and  the  consequent  loss  of  his 
action,  as  by  the  old  Statute  of  Limitations  the  remedy  is  barred 
and  not  the  debt  {k)  ;  in  like  manner  as,  although  the  statute  may 
have  run  against  the  demand,  yet  if  a  creditor  obtain  possession  of 
goods  on  which  he  has  a  lien  for  a  general  balance,  he  may  hold 
them  for  that  demand  by  virtue  of  the  lien  (/). 

An  attorney  practising  in  a  Court  to  which  he  did  not  belong 
could  not  recover  his  costs,  and,  therefore,  had  no  lien  for  them  (w) . 

A  town  clerk  has  a  lien  upon  the  papers  of  the  corporation,  with  Corporation 
respect  to  which  he  has  done  work  as  a  solicitor,  but  not  on  such 
as  he  received  merely  as  town  clerk,  nor  for  business  done  in  that 
character  (n). 

Commissioners  for  taking  acknowledgments  of  married  women  Commiflsioii- 
have  a  lien  for  their  fees  on  the  deed,  certificate  of  execution,  and  ^nowledg/ 
other  documents.    But  one  commissioner,  without  authority  for  "^^**« 
that  purpose,  cannot  retain  the  instruments  on  behalf  of  his 
colleague  {o). 

A  solicitor  may  assign  a  debt  due  to  him  for  costs,  and  his  lien  Assignmint 
upon  any  documents  for  such  costs  {p) ;  and  he  is  entitled  to  add       ^' 

(A)  DicM  T.  Stoekley^  tup,  (I)  Spean  y.  Earthy^  3  Esp.  81. 

(t)  Lawrence  v.  FUtcher,  12  Ch.   D.  (m)  Latham  y.  Hyde,  1  Cr.  &  M.  128. 

858,  Fry,  J.  (n)  King  y.  Sankey^  5  A.  &  E.  423. 

(j)  Wickene  y.  Ibtcnehend,  1  Riias.  &  (o)  Exp,   Grove,  3  Bing.  N.  S.  304. 

M.  361 ;  Re  Birt,  22  Ch.  D.  604,  Fry,  J.  And  see  Bollia  y.  Claridge,  4  Taunt.  807; 

(k)  Higgint  v.  Scott,  2  B.  &  Ad.  413 ;  Blaekboum  y.  Broum,  1  Bing.  277. 

Be  Broomheady  16  L.  J.   Q.   B.    356 ;  {p)  Bull  y.  Faulkner,  2  De  G.  &  S. 

bat  see  new  Act,  inf.  p.  700.  772 ;  13  Jur.  93. 
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to  his  lien  the  costs  incurred  by  him  in  defending  his  right  to  the 

lien  (q), 
Poflsesdon  A  solicitor  does  not  lose  his  lien  by  placing  the  document  in  the 

^^^"^^^   *    hands  of  a  trustee  or  agent  reserving  the  lien  (r).     "Whether  an 
•   action  could  before  the  late  Act  be  brought  by  a  solicitor  to  establish 

his  lien  and  to  what  extent,  see  (s) ;  it  could  not  if  there  were  another 

suit  in  which  the  application  could  be  made  (s). 


(10.)  Lien  under  23  8f  24  Vict  c.  127. 

Before  the  passing  of  this  Act,  it  was  held  (t)  that  a  solicitor  had 
no  lien  for  costs  against  real  estate  either  at  law  or  in  equity. 
Dedaiationof      By  8.  28  of  the  Act,  it  is  enacted  that  in  every  case  in  which  a 
^'  solicitor  shall  be  employed  to  prosecute  or  defend  any  suit,  matter,  or 

proceeding  in  any  Court  of  justice,  it  shall  be  lawful  for  the  Court  or 
judge  before  whom  any  such  suit,  matter,  or  proceeding  has  been 
heard,  or  shall  be  depending,  to  declare  such  solicitor  entitled  to  a 
charge  upon  the  property  recovered  or  preserved,  and  upon  such 
declaration  being  made,  such  solicitor  shall  have  a  charge  upon  and 
against,  and  a  right  to  payment  out  of,  the  property,  of  whatsoever 
nature,  tenure,  or  kind  the  same  may  be,  which  shall  have  been  re- 
covered or  preserved-  through  the  instrumentality  of  any  such 
solicitor,  for  the  taxed  costs,  charges,  and  expenses  of,  or  in 
reference  to,  such  suit,  matter,  or  proceeding ;  and  it  shall  be 
lawful  for  such  Court  or  judge  to  make  such  order  or  orders  for 
taxation  of,  and  for  raising  and  payment  of,  such  costs,  charges, 
and  expenses  out  of  the  said  property,  as  to  such  Court  or  judge 
shall  appear  just  and  proper. 

The  order  should  be  restricted  to  costs  properly  incurred  in  re- 
covering or  preserving  the  property  (w). 
Purchaser  for       And  it  is  also  provided  by  the  same  section,  that  all  conveyances 
notice.  aud  acts  done  to  defeat,  or  which  shall  operate  to  defeat,  such  charge 

or  right  shall,  unless  made  to  a  bond  fide  purchaser  for  value 
without  notice,  be  absolutely  void  and  of  no  effect  as  against  such 
charge  or  right,  provided  always  that  no  such  order  shall  be  made 
by  any  such  Court  or  judge  in  any  case  in  which  the  right  to  recover 


(^)  LwoM   V.    Teacoch,   9  Beav.    177,  (0  Shaw  v.  NeaU,  6  H.  L.  C.  681 ;  4 

180-1.  J«r-    N.    S.    696-7;    disapproving  of 

(r)   JTatson  v.  Xyo»,  7  De  G.  M.  &  G.  Barnaley  v.  JPoweli,  Amb.  102. 

288.  M  -Emrfwv.  (7«r<^,19Ch.D.311,C.A. 

(*)  SUdman  v.  JTtbb,  4  My.  &  Cr.  346. 
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payment  of  such  costs,  charges,  and  expenses,  is  barred  by  any 
Statute  of  Limitations. 

By  s.  27  of  the  same  statute,  it  is  enacted  that  whenever  a  Order  for 
decree  or  order  is  made  by  the  Court  of  Chancery  in  which  the  o*?^T. 
payment  of  any  costs  previously  taxed,  either  in  the  suit  or  pro- 
ceeding in  which  such  decree  or  order  is  made,  or  in  any  other  suit 
or  proceeding,  is  ordered,  and  whether  the  certificate  of  such 
previous  taxation  have  been  made  before  the  passing  of  the  Act,  or 
be  made  thereafter,  it  shall  be  lawful  for  the  Court  or  judge 
making  such  decree  or  order,  to  order  and  direct  the  amount  of  such 
costs  as  taxed,  including  the  costs  of  taxation  as  ascertained  by  the 
said  certificate,  to  be  paid,  with  interest  (x)  thereon  at  the  rate  of 
4  per  cent,  per  annum,  from  the  date  of  the  certificate,  the  amount 
of  such  interest  to  be  verified  by  affidavit,  and  to  be  payable  and 
recoverable  out  of  the  same  fund,  or  in  the  same  manner  as  the 
amount  of  such  costs. 

Although  the  fact  that  a  solicitor  had  no  lien  for  his  costs  against  Act  applies 
real  estate  may  have  suggested  the  passing  of  the  Act,  it  never-  perty.-^'^' 
theless  applies  to  property  of  all  kinds  (i/). 

A  liberal  construction  is  put  on  the  word  "  preserved ; "  where  a  Property 
receiver  had  been  appointed  of  the  real  estate  of  an  infant  tenant 
in  tail,  it  was  held  that  the  estate  was  "preserved"  within  the 
meaning  of  the  Act  (2),  whether  the  appointment  of  the  receiver 
were  adverse  (a)  or  by  consent  (J).  And  where  the  suit  is  for  the 
benefit  of  all  parties,  as  an  administration  suit,  the  lien  attaches 
irrespective  of  the  interest  of  the  client  (6).  This  however  does  not 
apply  if  nothing  has  been  done  beyond  the  appointment  of  a  new 
trustee  and  the  direction  as  to  accounts  (c).  So  where  a  trustee 
having  a  beneficial  interest  defended  a  suit  against  a  claim  made 
upon  the  whole  estate,  the  solicitor  of  the  trustee  had  a  lien  under  the 
Act  (d) .  Protecting  an  easement  of  real  property,  as  a  right  to  light, 
is  not  a  "  preserving  "  of  property  {e) ;  and  where  the  client  was  a 
tenant  in  tail,  who  died  without  barring  the  entail,  the  lien  was  held 
npt  to  attach  (/) ;  but  this  latter  case  has  been  considered  at  variance 

{x)  See  lippard  t.  RicketU,  14  Eq.  291,  {h)  BaiUy  y.  Birehall,  2  H.  &  H.  371 ; 

V.  0.  Bacon.  11  Jur.  N.  S.  67. 

(y)  BirehaU  y.  Fttgm,  10  L.  B.  G.  P.  (c)  TinkeHon  y.  EMtm,  16  Eq.  490,  L. 

399.  G.  for  M.  B. 

(z)  BaiU  Y.  B.   13  Eq.  497,  V.   G.  («0  Bulley  v.  B,  8  Oh.  J).  479,  0.  A. 

Wickens.  (e)  Fozon  y.  Gatcoiffne,  9  Gh.  664. 

(a)  Twynam  y.  FwrUr,  II  ib.  181,  V.  G.  (/)  Berri$  y.  HinoiU^  9  Eq.  1. 

Bacon. 
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ho^^y  T.  BxrthnJl  -'y ..  Foreckmire  oUaiiied  for  ilie  dieni  k 
h^jSjr.^vX  h  .  TLe  A^t  apj lies,  though  tlie  inruiiilBmee  the  sobject 
of  the  if^Jt  i«  Ta!ue]e%Sy  if  it  is  a  clood  od  the  title  \  .  And  the 
term  ^  f^ropert V  recorered,"  inclades  a  judgmait  obuiiied  br  the 
client  k.. 

The  propertj  must  le  recorered  in 'the  actkm  (/). 

Where  moner  is  rec^^Tered  hr  an  imdisdiarged  hanlnqit,  hut 
the  trustee  iuterrenes,  the  solicitor  still  has  his  Uen  (xm  -. 

Money  paid  into  Court  is  property  reooreied  *«). 

Tlie  cohls  of  obtaining  judgment  in  an  action  of  detinue  for  goods 
in  a  County  Court  attaches  to  the  proceeds  of  the  goods  paid  into 
Court  in  an  administration  suit  ^6). 

The  Act  does  not  apply  to  an  infant  plaintiff  or  defendant ;  hot 
when  the  infant  comes  of  age  and  adopts  the  suit,  a  dedaiation  of 
charge  will  be  made  (ji).  The  Act  applies  to  the  costs  of  establishing 
an  infant's  title  under  the  Declaration  of  l^tles  Act  (9),  and  of  a 
suit  for  partition  and  sale  (r). 

The  charge  is  in  the  nature  of  salvage  and  may  he  made  on  the 
interent  of  [persons  who  did  not  employ  the  solicitor  and  who  were 
not  parties  to  the  suit,  if  they  adopt  the  benefit  obtained  in  it  («). 

The  Court  refused  to  make  a  charging  order  in  an  action  in 
favour  of  a  solicitor  who  appeared  for  the  plaintiff  in  that  action 
and  an  award  arising  out  of  it,  upon  a  fund  paid  into  the  Court  of 
Bankruptcy  by  his  client  in  a  collateral  proceeding  against  him,  in 
which  the  solicitor  did  not  act.  An  award  was  made  in  the  action 
awarding  that  fund  to  him ;  but  the  Court  held  that  the  fund  was 
not  sufficiently  directly  affected  by  the  action  and  award  {f). 

The  lien  attaches  on  the  proceeds  of  sale  of  a  ship  sold  under  a 
subsequent  suit,  when  the  former  suit  was  successfully  defended  (ti), 
and  in  priority  to  claims  for  necessaries  and  wages  (m). 


(^)  2  H.  &  M.  371 ;  JZ#  Keane^  12  Eq. 
120,  V.  C.  Wickens. 

(A)  WiUon  T.  :Rmmd,  4  Qifl.  416 ;  10 
Jut.  N.  S.  84 ;  SehoUJield  v.  Loekwood^  7 
Eq.  83,  M.  R. 

{»)  Jonei  V.  FroiU  7  Ch.  773. 

(k)  BirehaU  t.  Fugin,  10  L.  R.  0.  P. 

897. 

(t)  Oreir  r.  Toung,  24  Ch.  D.  546, 
O.A. 

<m)  Emdm  v.  Carte,  12  Gh.  D.  311, 

O.A. 

(fi)  Clavfr  T.  Adam^  6  Q.  B.  D.  622 ; 
Emden  y.  Carte,  sup. 


(0)  Catlow  T.  C.  2  G.  P.  D.  362. 

{p)  Bcnter  v.  Bradthaw,  4  GifP.  260 ; 
7  Jut.  N.  S.  231 ;  9  ih.  1048 ;  10  W.  R. 
481 ;  BaiU  T.  B.  13  Eq.  497,  V.  C. 
Wickena;  Fritchard  y.  Boberte,  17  ib. 
222,  V.  0.  Hall ;  Greer  v.  Toung,  ettp. 

{q)  25  &  26  Vict.  c.  67. 

(r)  FHtchard  y.  Bobertt,  tup. 

(«)  Oreer  y.  Young,  tup. ;  CkaarUm  y. 
C.  W.  N.  1883—141,  North,  J. 

{t)  Hereon  y.  Knuirford  Bet,  Co.  32  W. 
£.  451,  G.  A. 

(ti)  B$  Hmnrich,  3  L.  R.  A.  &  E.  505. 
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The  applioation  must  be  made  in  the  branch  of  the  Court  to  In  what 
"whicb  the  suit  is  or  was  attached  (v) ;  and  it  may  be  made  after  the  application 
Buit  has  been  dismissed  (x).  Sade^^ 

The  Com't  to  which  application  must  be  made  is  the  Court  or 
judge  by  whom  the  cause  was  heard,  e,  g,y  the  judge  at  Nisi  Prius, 
as  distinguished  from  the  Division  of  the  High  Court  to  which 
the  cause  is  attached  {y).  The  whole  object  of  the  section  is  to 
give  a  discretion  to  the  Court  or  judge  who  tried  the  cause  (s). 
If  the  cause  at  Nisi  Prius  was  referred  or  turned  into  a  special 
case,  the  Divisional  Court  would  probably  be  the  proper  Court. 
The  order  can  still  be  made  by  the  original  Court  or  judge, 
although  the  property  has  been  made  the  subject  of  an  administra- 
tion suit  in  another  Court  (cr),  which  Court  has  no  jurisdiction  to 
make  the  order  (J). 

The  order  may  be  made  in  chambers  when  the  action  is 
pending  ((?). 

The  order  cannot  be  made  in  the  matter  of  a  solicitor,  but  only 
in  a  cause  (^),  and  if  in  the  Chancery  Division  must  be  made 
in  the  branch  to  which  the  cause  is  attached  {e). 

The  order  is  sufficient  if  intituled  in  the  action.    It  may  be  Title  of  ap- 
obtained  either  on  summons  or  petition,  and  need  not  be  intituled  ^  ^ 
either  in  the  matter  of  the  Act  or  of  the  solicitor  (/) ;  but  in  another 
case  the  proper  application  was  held  to  be  by  petition,  notwith- 
standing the  Jud.  Act,  1873,  s.  39  {g). 

The  other  parties  to  the  action  must  not  be  served  (g). 

The  solicitor  has  a  right  under  the  Act  to  this  charge  indepen- 
dently of  the  order,  only  not  enforceable  (A),  and  the  solicitor  was 
declared  to  have  a  charge  in  priority  to  a  prior  disentailing  deed  by 
the  late  infant  (t).  The  solicitor's  lien  is  prior  to  a  garnishee 
order  obtained  against  the  judgment  to  which  the  solicitor's  lien 
attaches  {k). 


(v)  ffeinrieh  y.  SuttoH,  6  Ch.  S66.      . 

(x)  Jonet  y.  I^tt^  sup.;  R$  Seinriehy  tup. 

(y)  Owm  y.  Henthaw,  7  Gh.  D.  386, 
V.  C.  HaU  ;  Higgs  y.  Sehraeder,  3  C.  P. 
D.  252 ;  oyeiniling  Exp.  Seaman  ;  WiU 
9on  T.  Hood,  10  Jar.  N.  S.  692;  3  H.  & 
C.  148  ;  Oatlow  y.  C,  sup. 

{z)  Heinrieh  y.  Sutton,  tup. ;  Higgt  y. 
Sehraeder,  tup. 

(a)  Exp.  Seaman,  tup.;  Cailow  y.  C.  tup. 

{b)  Wilton  y.  Round,  ^  Giff.  416;  10 
Jur.  N.  S.  34. 

(c)  Clover  y.  Adamt,  tup. 


(rf)  Ee  Kean$,  19  W.  R.  429,  V.  C. 
Stoart. 

{e)  Seinrieh  y.  Sutton,  tup. 

If)  Hamer  y.  Qilet,  11  Ch.  D.  942, 
Jeflsel,  M.  R. 

(^)  Brown  y.  Trotman,  12  t*.  880, 
Fry,  J.    See  Ord.  LV. 

(A)  Exp.  Seaman,  tup.;  Wilton  y.  ffood, 
tup. ;  BaUe  y.  B.  tup. 

(»]  BaUe  y.  B.  tup. 

\jc)  Eitdell  y.  Coningham,  28  L.  J.  Ex. 
213  ;  Sympton  y.  Prothtro,  26  L.  J.  Gh. 
671,  V.  C.  Wood ;  Birehall  y.  Fugin,  tup. 
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client. 


Statute  an 
additional 
remedy. 

CoBta. 


When  secu- 
ritj  ousts 
lien. 


The  Statute  of  limitations  does  not  apply  where  there  has  leen 
continuous  employment  (/) ;  and  an  appeal  is  a  eontinuation  of  the 
proceedings  (w). 

On  the  death  of  the  solicitor,  his  representatives  can  present  the 
petition  («). 

A  solicitor  may  make  the  application  after  change  of  solicitors  (o). 

A  charge  may  be  declared  in  favour  of  the  town  agent  of  a 
solicitor  interested  in  the  fund,  though  the  amount  of  costs  is  not 
ascertained  (p). 

Every  assignee  from  the  client  who  knows  of  the  existence  of  the 
suit  has  notice  of  the  lien  of  the  solicitor  (q). 

And  a  mortgage  of  the  fund  by  the  client  is  subject  to  the  lien 
of  the  solicitor,  although  he  approved  of  the  mortgage  on  his  client's 
behalf  (r). 

The  lien  which  a  solicitor  had  upon  a  fund  in  Court  before  the  Aot 
still  exists  ;  the  statute  gave,  an  additional  remedy  («). 

The  solicitor  is  entitled  to  the  costs  of  the  application  (/),  and  the 
property  of  a  married  woman,  to  which  she  is  entitled  for  her  separate 
use  without  power  of  anticipation,  is  subject  to  her  solicitor's  lien 
imder  the  Act  (m). 

A  solicitor  who  takes  a  security  inconsistent  with  his  lien  abandons 
his  lien  (v)  ;  but  this  does  not  apply  to  a  charging  order  obtained 
imder  the  Aot  (x). 

The  costs  of  suit  in  an  action  to  stay  goods  in  the  hands  of  a 
wharfinger  are  a  lien  on  the  goods  prior  to  the  claim  of  the 
wharfinger  for  his  charges  (y). 

If  the  solicitor  has  obtained  a  charge  and  stop  order  on  the  fund 
in  Court  and  is  served,  upon  payment  out  of  the  fund  he  must  bear 
his  own  costs  of  the  stop  order  and  appearance  (s).  The  right  to  a 
charging  order  is  not  lost  by  an  order  for  payment  out  of  a  par- 


(i)  £aile  v.  S,  tup. ;  Sdrrit  v.  Quine, 
4  L.  B.  Q.  B.  653. 

(m)  Harris  t.  Quine,  sup, 

(«)  Bails  V.  B.  sup, 

(o)   Clover  v.  Adam,  6  Q.  B.  D.  622. 

Ip)  Tardrtw  v.  Howell^  3  GifP.  381 ;  7 
Jut.  N.  S.  1120. 

(q)  Saymss  y.  Cooper ^  33  Beav.  431  ; 
10  Jur.  N.  S.  303. 

(r)  FaithfuU  v.  Ewen,  7  Ch.  D.  496, 
0.  A. 

(f)  Haymes  y.  Cooper,  sup. 

{t)  lb,;    Twynem  y.  Forter,   11  Eq. 


188,  y.  G.  Baoon ;  Bs  Keane,  12  t^.  124, 
y.  C.  Wiokens ;  which  haye  oyeimled 
Bailey  y.  Birehally  2  H.  &  M.  377. 

(»)  Be   Keane,    12    £q.    124,   y.    0. 
Wickens. 

(v)  Batch  y.  Symes,  T.  &  B.  92  ;  Anyus 
y.  MeLaehlan,  23  Ch.  D.  330,  Eaj,  J. 

{x)  Be  Bay  y.  Oryffin,  10  Ch.  294,  a. 
y.  C.  Malina. 

(y)  Moei  y.  Pickeriny,  6  Ch.  D.  770, 
Fry,  J. 

(s)  Mildmay  y.  QmusAv,  ib.  663,  Jenel, 
M.  B. 
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ticular  fund  (a),  nor  does  the  assignment  by  the  client  affect  it  (ft). 
The  solicitor,  notwithstanding  his  charge,  has  a  right  to  retain  the 
papers  in  the  suit  until  pajTnent  (J). 

The  Court  has  power  to  charge  the  funds  as  against  everybody 
interested,  provided  they  are  before  the  Court ;  but  will  not  do  so 
unless  satisfied  that  the  client  who  employed  the  solicitor  was  not 
able  to  pay  the  costs  himself  (bb) .  Costs  between  solicitor  and  client 
are  not  charged  (bbb), 

(11.)  Liability  of  solicitor  in  mortgage  transactions. 

The  mere  retainer  of  a  solicitor  by  an  intended  mortgagee,  to 
transact   the  particular  mortgage  business,   does   not,   it  seems, 
include  an  undertaking  on  the  part  of  the  solicitor  to  ascertain 
the  value  of  the  premises.     It  amounts  to  no  more  than  an 
imdertaking  to  ascertain  the  goodness  of  the  title  (c).     But  it  is 
otherwise  where  the  solicitor  is  employed  to   find  a  proper  in- 
vestment for  the   money ;  more  especially  if  he  himself  applies 
to  his  client  to   advance  the  money,  and  so  becomes  invested 
with  a  mixed  character  of  agent  and  trustee  {d).     In  such  cases, 
a  solicitor,  who  takes  an  insuflScient  mortgage  security  for  his 
client,    becomes    personally    answerable    for    the    deficiency  {e). 
Where  moneys  of  the  client  are  lent  on  insufficient  securities, 
the   solicitor    misrepresenting   their   character,   the    cUent  has  a 
right  to  be  credited  with  the  amount,  and  to  strike  out  all  charges 
relating  to  them  (/).   The  solicitor  is  not  liable  for  the  insufficiency  Insufficiency 
of  the  security  if  he  employs  surveyors,  and  submits  their  report  to 
the  client  (g) ;  but  in  an  action  against  a  solicitor  for  negligence  or 
misconduct  in  preparing  such  securities,  the  Statute  of  Limitations 
runs  from  the  time  the  securities  were  prepared,  and  not  from  the 
time  when  the  insufficiency  of  the  security  was  discovered  {h). 

If  a  solicitor  has  become  disqualified  from  practising  by  omitting  Omitting  to 

take  out  oer«* 
tifioate. 
(fl)  PUcher  v.  Arden,   7  Ch.  D.   318,  {d)  Craig  v.  JTa^ww,  SBea.  427;  Green 

0.  A. ;  J2tf  n«*y»rr.  18  L.T.N.  8.851,  v.   nixon,  sup.    And    see    Darinall  v. 

V.  C.  Giflaid.  Howard,  4  B.  &  C.  346. 

(A)  PUcher  Y.Arden,  tup.  [e)  Craig  v.    TFaUoM,   sup.     And  see 

{bb)  Jaekwn  v.  Smith,  W.  N.   1884—  Donaldson  v.  Haldane,  7  CI.  &  F.  762  ; 

151,  Kay,  J.  Langdon  v.  Godfrey ,  4  F.  &  F.  445,  C.  J. 

(6W)  Sarrison  t.  Cornwall,  S^c.  Co,  60  Cockbum. 

L.  T.  452,  32  W.  R.  748,  Kay,  J.  (/)  Smith  v.  Poeoeke,  2  Drew.  197 ;  18 

(e)  Hayne  v.  Rhodes,  8  Q.  B.  342  ;  10  Jur.  478. 

Jur.  71.     And  see  Green  v.  Dixon,  at  {g)  Chapman  v.  C.  9  Eq.  276,  V.  C. 

N.  P.  1  Jur.  137.  Stnart. 

(A)  Howell  y.  Young,  5  B.  &  G.  269. 

C. — VOL.  I.  Z  Z 
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Chap.  56. 


Stop  order. 


to  take  out  his  certifioaie,  the  Court  will  set  aside  a  judgment  and 
other  securities  obtained  for  business  done  by  him  (t). 

So  when  employed  to  raise  money  on  mortgage  for  his  client^  he 
discloses  a  defect  in  his  client's  title  by  which  he  suffers  loss  (Ar). 

80  a  solicitor  is  liable  for  negligence  if  employed  to  prepare  a 
valid  security  which  requires  a  deed,  and  he  prepares  only  an 
agreement ;  as  to  secure  an  annuity  for  past  cohabitation  (/),  or  if 
he  allows  his  client  to  execute  a  deed  containing  an  improper 
covenant  (m). 

The  solicitor  is  liable  for  not  obtaining  a  stop  order  on  the  fund 

in  Court,  the  subject  of  the  mortgage  (w).     The  solicitor  is  bound 

OmitHng  to     to  search  in  the  Insolvent  Court  in  a  case  of  suspicion  (0).     Where 

"  there  was  a  prior  equitable  mortgage,  which  the  solicitor,  by  not 

calling  for  the  title  deeds,  omitted  to  discover,  the  solicitor  was 

held  liable  (jp). 

The  solicitor  is  liable  to  the  extent  of  the  injury  sustained  by 
the  client  (q)  ;  but  no  action  will  lie  unless  some  loss  has  been 
sustained  (r).  In  cases  of  negligence  there  must  be  privity  of 
contract  between  the  solicitor  and  client  («). 

If  money  be  received  by  one  member  of  a  firm  to  invest  on 
mortgage  generally,  the  other  members  are  not  responsible.  It  is 
but  the  business  of  a  scrivener  (t),  Secus,  if  for  investment  on  a 
particular  security  (t). 


Damage 
most  be 
•natained. 


(t)  IFilton  V.  Chamhers,  7  A.  &  E. 
624. 

{k)  Taylor  v.  Dlaeklow,  3  Bing.  N.  C. 
236. 

(/)   Farker  v.  Moll*,  14  C.  B.  691. 

{m)  Stannard  v.  Ull/tthome,  10  Bing. 
491. 

(n)  Todd  r.  Studholme,  3  K.  &  J.  324. 

(0)  Cooper  V.  Stephenacn,  16  Jur.  424, 
Q.  B. 


(p)  Whiteman  v.  Hawkim,  4  0.  P.  D. 
13. 

{q)  Godefroy  v.  Jay,  7  Bing.  413. 

(r)  Chapman  v.  C.  9  Eq.  276,  V.  C. 
Stuart;  BritUh  Mutual Investmemt  Cb.  T. 
Cobbold,  19  Eq.  627,  V.  C.Hall.  And  see 
MareY.  Lewis,  4  Eq.  Ir.  L.  K.  219. 

(«)  Roberteon  v.  Fleminy,  4  Macq.  H. 
I/.  167. 

(t)  Harmon  v.  JohtuoH,  2  E.  &  B.  61. 
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(1.)  Merger  of  lower  in  higher  security. 

A  MERGER  of  the  old  security  generally  takes  place,  where  a 
higher  security  is  created  between  the  same  parties,  as  where  a 
simple  contract  debtor  gives  a  bond  or  is  sued  to  judgment  {a).  So 
where  the  payee  of  a  promissory  note  took  a  cognovit  for  the  amount 
due  (6).  And  it  has  been  even  held,  that  a  joint  and  several  bond  Joint  and 
given  by  a  debtor  and  his  surety  to  secure  a  smaller  sum  by  instal- 
ments in  lieu  of  the  old  debt,  with  interest  in  case  of  default  of 
payment  of  the  instalments,  but  where  the  exact  terms  of  the 
agreement  are  not  clearly  made  out  and  are  not  reduced  into 
writing,  operates  as  an  extinguishment  of  the  old  debt,  even  though 
the  debtor  become  bankrupt  before  the  instalments  are  paid  (c). 
But  where  the  higher  security  is  given  by  way  of  a  collateral  Collateral 

Beooritv 

security,  there  is  no  merger;  thus,  where  the  customer  of  a 
banker,  with  a  surety,  gives  the  banker  a  bond  to  secure  all  sums 
then  advanced,  or  thereafter  to  be  advanced,  the  banker  may  still 
sue  upon  the  simple  contract  (d).  So  the  interposition  of  a  trustee 
will  prevent  the  higher  security  operating  as  a  merger  {d). 

A  bond  accepted  by  a  creditor  from  the. executor  of  his  debtor  in 
lieu  of  the  original  bond  given  by  the  testator,  operates  to  dis- 
charge the  former  security ;  and  such  creditor  cannot  take  advantage 

(a)  Ftr  Lord  EUenborongh,  in  jDrak$  {e)  Exp,  Memaman,  17  L.  J.  Bky.  17. 
T.  muheU,  3  East,  258 ;  Fudt^U  Case,  {d)  Holmes  y.  Bell,  3  Man.  &  G.  213  ; 
dted  2  Leon.  110.  Ernes  t.  Widdowson,  4  C.  &  P.  151.    See 

(b)  Siddally,Bancl{fi,lCr.&U.iS7i  Owen  t.  mman,  3  Mao.  &  G.  407;  2 
but  see  Bell  y.  Banks,  3  Man.  &  G.  258.  Day.  Con.  1141,  ed.  3 ;  609,  ed.  4. 

zz2 
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CoAP.  57. 


Security 
must  be  oo- 
extensiye. 


X^antit  in 
remjudicatam. 

Applied  only 
when  judg- 
ment pro- 
ductive. 


No  merger 
by  taking 
another  secu- 
rity on  same 
funds. 


of  a  general  devise  by  the  testator  for  payment  of  his  debts  ;  nor  is 
the  case  altered  by  the  fact  that  the  substitution  of  the  bonds  arose 
from  a  mistaken  notion  that  the  remedy  on  the  original  bond  would 
have  been  liable  to  be  barred  by  the  statute  (e). 

The  general  principle  that  where  a  debt  is  secured  by  bond, 
covenant,  or  other  specialty,  the  obligation  by  a  simple  contract  is 
gone,  applies,  of  course,  to  a  mortgage  with  a  covenant,  and  if  the 
mortgaged  property  be  sold  and  an  account  be  taken  between  the 
mortgagor  and  mortgagee,  that  will  not  warrant  an  action  of  debt 
upon  an  account  stated  for  the  residue  of  the  debt  (/). 

But  to  work  a  merger  the  remedy  given  by  the  higher  security 
must  be  co-extensive  with  that  given  by  the  original  lower  security, 
and  even  then  the  merger  will  be  prevented  if  it  appears  to  be  the 
intention  of  the  parties  that  the  original  security  should  remain  in 
force,  although  a  surety  under  the  original  instrument  is  not  a 
party  to  the  giving  of  the  subsequent  higher  security  (g).     And  the 
principle  of  transit  in  rem  judicatam  only  relates  to  the  particular 
cause  of  action  in  which  the  judgment  is  recovered,  and  does  not 
operate  upon  any  concurrent  remedy  which  the  creditor  may  have, 
until  it  be  made  productive  in  satisfaction  to  the  party  ;  and,  there- 
fore, in  a  case  where  three  joint  covenantors  made  defaidt  in  pay- 
ment of  a  debt  secured  by  the  covenant,  and  one  of  them  thereupon 
gave  a  bill  for  the  amoimt,  upon  which  bill  judgment  was  recovered 
in  an  action  against  him,  it  was  held  that  the  judgment  was  no  bar 
to  an  action  on  the  covenant  against  the  three  {h) . 

A  creditor,  having  a  charge  on  certain  funds  of  his  debtor  for  a  part 
of  his  debt,  does  not,  it  seems,  necessarily  extinguish  that  charge 
by  taking  a  subsequent  charge  on  the  same  fund  for  the  whole  of 
the  debt ;  and  according  to  Miln  v.  Walton  (?) ,  and  the  observations 
in  the  judgment,  a  creditor  does  not  merge  his  charge  on  the 
debtor's  fund  by  taking  another  security  on  the  same  fund,  for  both 
the  sum  so  secured  and  another  sum  either  due  to  himself  or  a 
third  person.  In  that  case.  A.,  having  moneys  in  the  hands  of  B. 
his  agent,  gave  an  order  to  him  for  pajnnent  thereout  of  a  bill  of 
exchange  then  in  the  hands  of  C.  A.  afterwards  (with  the  privity  of 
C.)  gave  an  order  to  B.  for  payment  out  of  the  same  fund  of  any 


(<)  Shore  v.  S.  2  Ph.  378. 

(/)  Middlediteh  y.  Ellis,  17  L.  J.  Exc. 
366. 

{g)  Twopenny  v.  Young,  3  B.  &  C. 
208  ;  Oriental  Finaneuil  Corp.  v.  Overend, 


7  Ch.  147 ;  affirmed  7  H.  L.  L.  R.  348 ; 
Bell  y.  Banks,  3  Man.  &  G.  268. 

{h)  Drake  y.  Mitchell,  3  East,  268,  and 
Bell  V.  Banks,  sup. 

(i)  2  Y.  &  C.  C.  364. 
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current  bill  of  exchange  given  by  him  (A.)  in  payment  for  a  certain 
vessel  (including  the  above  mentioned  bill),  and  shortly  afterwards 
B.  discounted  for  C.  the  first  mentioned  bill.  It  was  held  that  B. 
was  entitled  to  priority,  as  against  the  holders  of  the  other  bills,  in 
respect  of  the  bill  that  he  had  discounted ;  and  that,  even  if  the 
other  parties  could  have  proved  an  agreement  for  substitution  of 
security  (which  they  could  not),  B.  might  not  have  lost  his  right 
of  priority  thereby. 

If  there  be  a  joint  and  separate  bond  and  a  joint  warrant  of  Joint  jadg- 
attomey  on  which  judgment  is  signed^  the  bond  is  merged,  and  the  and  separate 
separate  security  gone  (A*).    In  what  case  the  several  liability  exists 
after  the  joint  judgment,  see  {kh). 

Where  a  mortgage  is  taken  to  secure  bills  of  exchange  or  pro-  Mortgage  to 
missory  notes  at  maturity,  care  must  be  taken  that  the  remedy  on  ®®®^^™ 
them  is  not  merged  by  a  covenant  to  pay,  which  in  such  case 
should  be  with  a  trustee  (/). 

A  lower  will  not  merge  in  the  higher  security  unless  they  be  Must  be 
between  the  same  parties ;  hence  it  is  no  bar  to  an  action  on  a  partiee!^  ^"^^ 
promissory  note  that  a  warrant  of  attorney  has  been  given  to  a 
trustee  for  the  payee  of  the  note,  and  judgment  has  been  entered 
up  thereon  (w). 

Even  though  the  specialty  be  taken  subsequently  to  the  simple 
contract,  the  remedy  upon  the  latter  will  not  be  destroyed  unless 
the  remedy  on  the  specialty  be  co-extensive  (w). 

Where  a  debenture  carrj-ing  6  per  cent,  is  merged  in  a  judgment  Where  in- 
which  carries  only  4  per  cent.,  the  creditor  cannot  claim  more  than  ygj,t.  ^      ^" 
the  latter  rate  (o) ;  but  seats  where  the  judgment  is  only  a  collateral 
security  (jo). 

Where  the  security  is  to  cover  interest  at  7  per  cent,  as  long  as 
anything  remains  on  the  security,  judgment  discharges  the  personal 
covenant,  but  the  security  remains  to  cover  the  difference  between 
7  and  4  per  cent,  {q) ;  it  being  a  different  question  what  interest 
can  be  claimed  in  a  foreclosure  or  redemption  suit  as  the  price  of 
redemption  (r). 

(k)  Exp.  Christie,  Mont.  &  Bl.  362.  33,  C.  A. 

(kk)  Re  Daviwn,  13  Q.  B.  D.  60.  (p)  Exp.  Jfughea,  ib.  34,  note,  L.  J.  J. 

(/)  2  Dav.  Con.  1140,  ed.  3;  609,  ed.  4.  \q)  Pimple  v.  Sylvetier,  22  Ch.  D.  98, 

(w)  Bell  V.  Banke,  sup.  Fry,  J,     See  also  Cook  y.  Fowler,  7  L.  K. 

(n)  Norfolk  R.    Co.   v.   McNamara,   3  H.  L.  27;  ^  Roberts,  14  Ch.  D.  49, 

Exc.  628 ;  Ansell  v.  Baker,  15  Q.  B.  20;  C.  A. ;  Florence  v.  Jennings,  2  C.  B.  N.  S. 

Sharpe  y.  Gihbs,  16  C.  B.  N.  S.   627 ;  464 ;  i2«  Sneyd,  25  Ch.  D.  338 ;  31  W.  R. 

BoaUr  v.  Mayor,  11  Jur.  N.  S.  566,  C.  P.  675  ;  48  L.  T.  616,  C.  A. 

(o)  European  Central  R.  Co.  4  Ch.  D.  (r)  Re  Sneyd,  sup. 
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(2.)  Keeping  alive  charge  ichen  paid  off. 

In  order  to  give  a  person  paying  off  a  charge  the  benefit  of  the 
inoambrance  as  against  other  incombranoers,  the  charge  nmst  be 
kept  alive,  otherwise  the  Conrt  cannot  give  relief.    Thus  in  a  case 
in  which  a  person  having  become  the  purchaser  of  an  estate  whicb 
was  subject  to  two  mortgages,  nine  years  afterwards  paid  off  the 
first  mortgage,  and  took  a  conveyance  of  the  legal  estate  from  the 
first  mortgagee  to  a  trustee  for  himself ;  and  by  deed  of  even  date, 
he  and  his  trostee,  in  consideration  of  a  sum  of  money,  part  of 
which  was  applied  in  discharge  of  the  first  mortgage,  granted  an 
annuity  to  a  party  who  had  constructive  notice  of  the  second  mort- 
gage, it  was  decided,  that  the  second  mortgagee  had  become  the 
first  incumbrancer  («). 

Similarly  if  the  first  mortgagee  with  notice  of  the  second  mort- 
gage purchase  the  equity  of  redemption,  the  second  mortgage 
becomes  the  first  charge  on  the  estate  (^),  and  generally  where  the 
prior  incumbrancer  purchases  the  fee,  or  the  owner  of  the  fee  pur- 
chases the  prior  incumbrance,  the  merger  has  the  effect  of  letting 
in  an  intermediate  incumbrancer,  often  contrary  to  the  intention. 

So  where  an  incumbrancer  pays  off  arrears  of  head  rent  due  on 
the  estate,  and  afterwards  piirchases  the  inheritance  (ti),  or  a  mort- 
gagee takes  a  conveyance  of  the  equity  of  redemption  in  considera- 
tion of  the  debts  due  to  himself  and  the  other  mortgagees  whom 
he  covenants  to  pay  (r),  the  debt  is  primd  facie  merged. 

An  equitable  mortgagee,  who  purchased  the  inheritance,  was 
bound  to  perform  an  agreement  for  a  lease  made  with  the  mort- 
gagor with  notice  of  the  mortgage,  on  the  ground  of  merger  (w). 
An  intention  to  preserve  the  charge  has  been  inferred  from  an 
assigimient  to  the  new  mortgagee  in  as  full  and  beneficial  a  manner 
as  the  first  mortgagee  co\ild  have  held  it  (x). 

The  principle  of  Totilmin  v.  Steere  {y)  has  been  adopted  or  recog- 


(«)  Farry  v.  Wright ^  1  Sim.  &  Stu. 
369,  affirmed  5  Russ.  142;  SMrle  v. 
Colt,  1  Y.  &  C.  0.  C.  36 ;  and  see  Ihul- 
min  T.  Ste$r$,  3  Her.  210 ;  Bromi  v. 
SUady  5  Sim.  535;  Smith  v.  Phillips, 
I  KeeD|  694;  Fan-ow  y.  Rees,  4  Beay. 
16 ;  and  see  Allen  v.  Knight^  tJiough  not 
decided  on  that  g^und,  5  Hare,  272. 

[l)  Greswold  v.  Manham,  2  Gh.  Ca. 
170 ;  Houlmin  v.  Steere,  sup. ;   Parry  v. 


Wright,  sup, ;  Mackenzie  y.  Gordon,  6  01. 
&  F.  883. 

(tt)  Gamett  v.  Armstrong,  4  Dr.  &  W. 
182. 

(v)  Bitten  V.  Stead,  sup. 

(w)  Smith  T.  Phillips,  sup, 

(z)  PhiUips  y.  GuUeridge,  4  De  G.  & 
J.  531 ;  and  see  Irby  y.  /.  25  Beay.  682. 

(y)  Sup. 
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nized  in  many  oases  (2),  bat  disapproved  of  in  others  (a).  The  PrinoiplewiU 
principle  may  have  to  be  reconsidered,  but  will  certainly  not  be  tended. 
extended  (6).  The  question  is  one  of  intention,  and  very  slight 
expressions  will  be  sufficient  to  keep  alive  the  security,  and  corres- 
pondence at  the  time  is  admissible  to  explain  the  intention  {c), 
Cajre  however  should  always  be  taken  to  keep  alive  the  prior  in- 
cumbrance by  express  declaration. 

Sut  the  refusal  of  the  first  mortgagee,  after  being  paid  off,  to 
execute  an  assignment  of  the  mortgaged  premises,  as  he  had 
agreed  to  do,  to  the  party  paying  off  such  charge,  will  of  course 
not  prejudice  such  party  (d).   In  the  case  last  referred  to,  however, 
the  Court  refused  to  direct  an  assignment  to  be  made  of  the  legal 
estate  to  the  party  paying  off  the  debt  without  the  consent  of  the 
second  mortgagee ;  and  it  seems  to  have  been  held  that  such  sub- 
sequent incumbrancer  was  a  necessary  party  to  a  bill  to  enforce 
an  assignment  {e).    Yet  the  agreement  would  seem  to  give  the 
party  paying  off  the  mortgage  a  right  to  the  legal  estate,  even 
though  the  second  mortgagee  might  be  a  necessary  party  to  the 
suit.    The  circumstances  of  the  case  were,  however,  peculiar. 

We  have  already  noticed  a  case  in  which  a  receiver  making 
voluntary  payments  out  of  his  own  money,  on  account  of  a  charge 
on  the  estate,  in  expectation  of  coming  rents,  but  without  taking 
an  assignment  of  the  charge ;  it  was  held  at  law  that  the  owner  of 
the  estate  was  entitled  to  the  benefit  of  such  payments  (/). 


(3.)  Mortgagee  becoming  tnortgagor. 

Where  wife  and  husband  mortgaged  her  inheritance  for  her 
debt,  and  the  mortgagee  became  the  heir  of  the  wife,  the  debt  was 
discharged  Q/). 


(z)  Oreawoldr,  Martham,  sup.;  MoaUta 
V.  Murgatrojfd,  1  P.  Wms.  393 ;  Oamett 
V.  Armstrong,  sup.;  Squire  v.  Ford,  9 
Ha.  60 ;  ChsMshtfre  v.  Bits,  2  GifT.  287  ; 
mikins  V.  Sibleg,  4  ib.  448. 

(a)  Oreffff  v.  Amott,  U.  &  G.  t.  Sug^. 
251 ;  Watts  y.  Symes,  1  De  G.  M.  &  G. 
240,  revendng  16  Sim.  643 ;  Otter  y.  Ld, 
Fauxy  6  De  G.  M.  &  G.  643  ;  Fhittips  y. 
Outteridge,  sup. ;  HaydeH  y.  Kirkpatriek, 
34  Beay.  646;  11  Jur.  N.  S.  836; 
Anderson  y.  Fiynet,  8  Gh.  187.  See  6 
BiUB.  148 ;  Bell  y,  Sunderland,  ^,  Soc, 


24  Ch.  D.  618,  V.  C.  Bacon. 

(b)  Stevens  y.  Mid-Hants  R,  Co.  8  Gh. 
1069. 

(e)  Adams  y.  Anyell,  6  Gh.  D.  634, 
C.  A. 

(d)  Banks  y.  Whittal,  17  L.  J.  Ch.  14; 
on  appeal,  t^.  352. 

(«)  lb.;  Shepherd  y.  Owmnet,  3  Sw. 
151. 

(/)  IFUliamson  y.  Gould,  1  Bing.  171 ; 
Carroll  y.  Ooold,  ib,  190. 

(y)  Oee  y.  Smart,  3  Jar.  N.  8.  1056, 
Q.  B. 
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(4.)  Merger  as  between  representatives. 

We  shall  now  consider  the  question  of  the  necessity  of  Iceeping 
charges  alive,  and  as  to  what  will  amount  to  the  merger  of  a  charge 
on  land,  as  between  the  real  and  personal  representatives  of  tenant 
in  fee  simple,  and  between  the  executors  or  administrators  of  tenant 
for  life  and  the  remainderman,  and  between  the  executors  or 
administrators  of  tenant  in  tail  and  his  issue. 

If  a  tenant  in  fee  simple  or  fee  tail  pay  off  a  charge  on   the 
estate,  the  payment  is  prima  facie  presumed  to  be  for  the  benefit  of 
the  estate.     If  a  tenant  for  life  pays  off  such  a  charge,  he  is  prima 
facie  entitled  to  that  charge  for  his  own  benefit,  because  of   the 
scantiness  of  his  estate,  and  he  will  not  be  supposed  to  discharge  a 
debt  on  another  man's  estate  (A),  but  in  either  case  the  presumption 
may  be  rebutted  by  evidence  to  the  contrary  (i").     And  there  is  no 
difference  in  this  respect  between  a  charge  merely  equitable  and  one 
that  is  supported  by  an  outstanding  legal  estate,  nor  will  an  assign- 
ment in  trust  for  the  party  paying  it  off,  of  itself  prevent  a 
merger  (A),  though  it  serves  as  some  evidence  of  an  intent  to  do 
so(/). 

There  is  no  obligation  on  the  tenant  for  life  to  declare  his  inten- 
tion to  keep  the  charge  alive,  and  the  onus  lies  on  those  who  claim 
to  have  the  estate  exonerated ;  but  it  has  been  said  that  the  smallest 
demonsti*ation  of  intention  will  suffice  (w). 

Where  a  tenant  for  life  pays  succession  duty  on  a  reversionary 
interest  settled  and  falling  in,  he  has  a  charge  on  the  capital,  unless 
the  circumstances  shew  that  a  gift  was  intended  (m)  . 

If  a  devisee  tenant  for  life  pays  off  a  bond  debt,  there  is  no 
presumption  that  the  debt  was  kept  alive  for  his  benefit  (o). 

Where  the  tenant  for  life  mortgages  subject  to  a  prior  charge  on 
the  inheritance  which  he  afterwards  pays  off  and  procures  to  be 
assigned  to  himself,  he  has  a  right  to  hold  the  charge  so  paid  off 
in  priority  to  his  own  mortgage  {p). 

Bear.  294. 

(k)  Aatley  v.  MiUet,  1  Sim.  341,  344  ; 
but  see  Swabey  v,  8.  16  ib,  106. 

(/)  Hood  V.  FhiUipa,  sup, 

(iw)  Burrell  v.  Earl  of  Egnmont,  tup. 

(fi)  Cuddon  V.  C.  4  Ch.  D.  683,  Jeasel, 
M.  B. 

(o)  Morley  v.  if.  6  De  G.  M.  &  G.  610. 

(p)  Harman  v.  ForsUr,  1  Br.  &  Wal. 
637. 


Jones  V.  Morgan^  1  Bro.  C.  C.  217; 
Faulkner  v.  Daniel,  3  Ha.  199  ;  Jameson 
V.  Stein,  21  Beav.  6 ;  Cole  v.  SluUly,  6 
Jur.  314,  V.  C.  Wigram. 

(t)  Per  Lord  Eldon  in  Earl  of  Bucking ' 
hamahire  v.  Hobart,  3  Sw.  186,  199  ;  and 
Bee  Burrell  v.  lord  Egremont,  7  Beav. 
206  ;  Sood  v.  Phillips j  3  ib.  613 ;  Lord 
Kensington  v,  Bouverie,  7  De  G.  M.  &  G. 
134;  1  Jur.  N.  S.  677;  Fitt  ▼.  .P.  22 
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Where  tenant  for  life  pays  off  a  charge,  but  is  not  absolutely  Charge  paid 
entitled  to  the  estate  till  his  deaths  as  if  there  be  contingent  foriJewhoi 
remainders  to  his  issue  between  his  life  estate  and  reversion,  the  only  entitled 

'  to  estate  at 

charge,  it  seems,  is  kept  alive  for  the  benefit  of  his  personal  his  death, 
estate  (q). 

If  a  tenant  for  life  paying  off  an  incumbrance  has  a  charge  Judgment 
against  the  inheritance,  a  judgment  creditor  of  the  tenant  for  life  tenant  for 
has  a  right  to  stand  in  his  place  to  that  extent  against  the  inherit- 
ance  (r).  If  a  tenant  for  life  of  two  estates,  subject  to  distinct 
mortgages,  suffers  the  interest  of  one  to  fall  in  arrear,  and  the 
mortgagee  of  the  other  enters  into  possession  and  by  surplus  rents 
pays  off  part  of  the  principal,  the  tenant  for  life  cannot  clcdm  a 
charge  on  the  inheritance  for  such  surplus  without  payment  of  the 
interest  in  arrear  of  the  other ;  and  a  judgment  creditor  of  the 
tenant  for  life  is  subject  to  the  same  liabilities  as  the  tenant  for 
life,  if  at  the  time  of  the  registration  of  his  judgment  no  surplus 
rents  had  been  received  («). 

Where  the  tenant  in  tail  in  possession  pays  off  a  charge,  the  Payment  by 
merger  takes  place  on  the  ground  that  he  can,  at  his  own  pleasure,  tan. 
acquire  the  absolute  fee  (^),  and  accordingly  it  has  been  held  that 
the  merger  does  not  take  place  where  the  party  paying  off  the 
charge  is  entitled  only  in  remainder  (e(),  or  holds  subject  to  an 
executory  devise  over  (a*),  or  is  tenant  in  tail  by  gift  of  the  crown 
and  unable  by  Act  of  Parliament  to  bar  the  entail  (y). 

Where  the  tenant  in  tail  in  remainder  becomes  entitled,  under  a  in  remainder, 
will  or  otherwise,  and  without  any  act  on  his  part^  to  a  charge  on 
the  estate,  upon  devolution  of  the  estate  upon  him  a  merger  takes 
place,  unless  there  is  an  intention  shewn  to  the  contrary  (2). 

If  a  tenant  in  tail  entitled  to  a  charge  on  the  estate  is  an  infant,  Infant  tenant 
the  charge  is  not  merged  if  he  dies  under  twenty-one,  as  well  upon 
other  groimds  as  upon  the  principle  that  until  that  age  he  cannot 
gain  the  absolute  property  in  the  land  (a) ;  and  the  latter  principle 


in  tail. 


{q)  Wyndham  r.  Earl  of  Egremont^ 
Amb.  763 ;  Trtvor  v.  T.  2  My.  &  K.  676. 

(r)  Dolphin  v.  Aylward^  4  L.  R.  H.  L. 
486. 

(«)  Seholefield  y.  Lockicoodf  4  De  G.  Jo. 
&  Sm.  22  ;  9  Jut.  K.  S.  1268 ;  32  Beav. 
439. 

(t)  Jones  V.  Mtrgan,  1  Bro.  C.  G.  217 ; 
Ware  y.  Polhill,  11  Ves.  277 ;  Kirkham 
V.  Smithy  1  Ve».  S.  267;  Smith  v. 
Frederick,    1   Rufls.   208;    St.    Faul   y. 


Dudley^  16  Ves.  173 ;  Korion  v.  Smith, 
4  K.  &  J.  624,  627. 

(tt)   Wiffsell  V.    ^.   2  S.   &  8.   364; 
Horton  y.  Smith,  attp, 

(x)  Drinkwater  y.  Coombe,  2  S.  &  S. 
340. 

(y)  Counters  of  Shrewsbury  v.  Earl  of 
Shrewsbury,  3  Bro.  C.  C.  120. 

(z)  Horton  y.  Smith,  tup. 

(a)  Thomas  v.  Kemsys,  2  Vem.  348 ; 
Smith  y.  Frederick,  sup.;  Duke  of  Chmtdos 
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seems  to  apply  to  the  case  of  a  lunatio  tenant  in  tail,  though  it  is 
otherwise  in  the  case  of  a  lunatio  tenant  in  fee  (6).  Where  a  fire  in- 
surance is  kept  up  by  the  mother  of  an  infant  tenant  in  tail  out  of  the 
rents  of  his  property,  the  policies  belong  to  his  personal  estate  (r). 

Where  a  tenant  in  tail  of  two  estates  subject  to  a  shifting  use  to 
another  brother  redeems  the  land  tax  on  both  estates  with  money 
produced  by  the  sale  of  part  of  one  of  them,  upon  the  latter  estate 
shifting  there  was  no  lien  upon  it  for  an  apportioned  part  of  the 
land  tax ;  once  being  merged,  it  could  not  be  brought  back  (d). 
As  to  the  redemption  of  land  tax  by  the  guardian  of  an  infant  tenant 
in  tail,  see  (e) ;  and  as  to  redemption  of  land  tax  by  tenants  for 
life,  see  (/). 

If  a  person  seised  of  the  inheritance  in  fee  simple  is  also  entitled 
to  a  charge  upon  it,  the  charge  will  be  extinguished,  unless  he  does 
some  act  for  keeping  it  on  foot  (g),  or  rebuts  the  presumption  by 
some  other  direct  expression  of  intention  (A) ;  but  tbere  can  be  no 
evidence  of  intention  until  the  time  when  the  charge  would,  but 
for  a  contrary  intention,  have  become  united  with  the  estate  (»), 
or  unless  it  is  plainly  for  his  interest  that  it  should  be  kept  on 
foot  (^•),  as  if  there  be  a  subsequent  incumbrance,  or  a  charge  of 
debts  and  legacies  under  the  will  of  a  former  owner  (/).     If  it  is 
indifferent  to  his  interests  whether  the  charge  should  or  should  not 
subsist,  a  presumption  of  merger  arises  (m). 

The  owner  in  fee,  on  paying  off  the  charge,  may  declare  that 
it  shall  continue  for  the  benefit  of  his  personal  estate  (n) ;   but. 


V.  Talbot,  2  P.  Wmu.  604 ;  /Set/a  v.  Price, 
1  Bam.  117  ;  9  Mod.  217;  cited  1  Rufls. 
197  ;  and  Wiffsell  t.  ^.  2  S.  &  S.  364. 

{b)  Lord  Compton  v.  Oxenden,  2  Vea.  J. 
261 ;  4  Bro.  C.  C.  306. 

(r)  Warwkker  v.  Brettmll,  23  Ch.  D. 
188,  Chitty,  J. 

{d)  Harriion  v.  Round,  2  De  Q.  M.  & 
Or,  190  ;  17  Jut.  663. 

(e)  Sup.  p.  239. 

(/)  Inf.  p.  1244. 

(g)  Tyler  v.  Lake,  4  Sim.  63;  Lord 
Compton  V.  Oxenden,  tup.;  Jone*  v. 
Morgan,  1  Bro.  G.  0.  206;  and  see 
Aldridge  v.  Wesibrook,  6  Beay.  188; 
Smith  V.  Fhillips,  1  Keen,  694;  Lord 
Seleey  v.  Lord  Lake,  1  Beav.  146;  Farrow 
T.  Reee,  4  ib,  18 ;  Duke  of  Chandos  v. 
Talbot,  tup. ;  Stcabey  v.  S.lb  Sim.  106. 
Quare,  howeyeri  the  constmotion  of  the 
oaae  in  4  Simon,  which  gave  the  owner 


of  the  undivided  moiety  subject  to  tha 
charge  the  sole  benefit  of  the  charge. 
Hatch  T.  Skelion,  20  Beav.  463  ;  Peara  v. 
Weightman,  2  Jur.  N.  S.  686,  V.  0. 
Wood;  Medley  v.  Horton,  14  Sim.  226. 

(h)  Bailey  y.  Biehardaon,  9  Ha.  734. 

(i)  Tynchitt  v.  T,  82  Beay.  244 ;  9 
Jur.  N.S.  346;  32  L.J.  Ch.  653;  Wilket 
y.  Collin,  8  Eq.  338,  V.  C.  James. 

(k)  Owillim  y.  Holland,  cited  18  Yes. 
393  ;  CJteater  y.  WUUa,  Amb.  246. 

(I)  Forbea  y.  Mofatt,  18  Ves.  884; 
Lord  Clarendon  y.  Barham,  1  Y.  &  C.  C. 
C.  688 ;  6  Jur.  962 ;  Darey  y.  Mall,  1 
Vem.  49 ;  Havia  y.  Barrett,  14  Beay. 
642  ;  Bayly  y.  JHlkina,  3  J.  &  Lat.  680 ; 
Griee  y.  Shaic,  10  Ha.  176  ;  Tynohii*  r. 
T,  sup. 

(m)  Swinfen  y.  S,  29  Beay.  199;  7  Jur. 
N.  S.  89 ;  AUen  y.  Aldridge,  6  Jur.  188. 

(ft)  Jameson  y.  Stein,  21  Beay.  6. 
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notwithfitanding  a  deolaration  of  trust  was  executed  of  the  charge 
for  the  owner  in  fee,  it  was  held,  under  the  circumstances,  to  be 
merged  (o) ;  but  where  a  person  so  entitled  sells  the  estate  free 
from  incumbrances,  he  is  estopped  from  saying  that  there  was  no 
merger  (jo).  The  merger  takes  place  whether  the  union  is  of  a 
legal  or  equitable  charge  with  the  inheritance  (q). 

In  Knight  v.  Frampton  (r),  where  A.,  having  an  equitable  fee  in 
one  moiety  of  an  estate,  paid  off  a  mortgage  of  the  entirety  that 
had  been  created  by  B.,  who  held  the  estate  in  trust  for  himself 
and  A.,  and  took  the  conveyance  of  the  legal  estate  subject  to  the 
existing  equity  of  redemption,  it  was  held  that  there  was  not  such 
an  union  in  A.  of  the  legal  and  equitable  interest  in  his  moiety  as 
to  entitle  his  wife  to  dower. 

In  a  case  where  a  lady  was  entitled  to  a  charge  upon  her  father's 
estate,  to  which  she  succeeded  as  heir,  and  then  shewed  an  inten- 
tion to  keep  the  charge  alive,  by  taking  a  conveyance  of  the  legal 
estate  as  mortgagee,  and  by  charging  an  annuity  on  the  estate  and 
the  mortgage,  and  then  died ;  it  was  held  that  the  charge  was  part 
of  the  testatrix's  personal  estate,  and  as  such  liable,  to  probate  and 
legacy  duty,  but  was  merged  by  the  effect  of  her  will,  by  which  she 
charged  the  property  in  question  with  the  payment  of  her  debts, 
and  the  settlement  of  her  father*  s  affairs;  the  V.  C.  said,  "the  sums 
secured  by  the  mortgages  were  debts  due  from  her  father,  and, 
therefore,  they  were  debts  which  the  testatrix  directed  to  be  paid. 
How  can  they  be  better  paid  than  by  releasing  or  merging 
them  ?  "  («).  The  reasoning  in  the  above  case  does  not,  however, 
appear  very  satisfactory,  and  one  would  suppose  that  it  would  lead 
to  the  contrary  conclusion. 

Where  in  such  case  of  union  of  the  estate  and  charge  in  one 
person,  the  interest  of  the  party  himself,  or  of  those  claiming  under 
him  require  it,  the  charge  will  clearly  be  kept  alive  {t). 

There  is  no  equity  in  this  respect  as  between  the  real  and  per-  In  case  ol 
sonal  representatives  who  must  take  as  fortune  has  directed ;  and  ^'*^**®*' 
accordingly  in  the  case  of  a  lunatic  becoming  entitled  to  a  charge 
on  his  estate,  it  was  held,  as  between  the  heir  and  next  of  kin  of 
the  lunatic,  that  the  charge  was  merged,  though  it  would  have 

« 

(o)  Put  V.  P.  22  Beav.  494 ;  2  Jur.  Mgremont^  Amb.  766. 
N.  S.  1010.  (r)  4  Beav.  10. 

(p)  Bulkeley  v.  Hope^  tup.  (#)  Swabeif  v.  S.  15  Sim.  106,  602. 

(q)  Attley  r.  MUUty  1  Sim.  298 ;  Chwer  (t)  Faulkner  y.  Daniel,  3  Ha.  199 ;  and 

T.  Q,  1  Cox,  63 ;   Windham  t.  £arl  of  aee  Ibrbea  y.  Mofat,  tup. 
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Acta  vhidi 
keep  charge 


been  otherwise,  if  it  had  heen  more  beneficisl  to  the  lunatic  to  keep 
the  chaise  alive,  as  if  wanted  for  the  payment  of  detts  («) . 

Where  a  lunatio  was  seised  of  Blackaere  ej-parU  paf^t'?>d,  and  of 
Wtiteacre,  which  was  mortgaged  fj- jwir/e  inafern&,  and  the  prodnce 
of  timber  cut  from  Blackacre  was  applied  in  discharge  of  the  mort- 
gage, it  was  held  that  this  estate  should  not  be  recouped  ^a-_) . 

It  seems  to  have  been  considered  by  Lord  St.  Leonards  (jv),  after 
an  elaborate  review  of  the  authorities,  that  if  the  Court  in  the 
exercise  of  a  prudent  management  ordered  payment  of  the  chajg« 
out  of  the  lunatic's  property,  by  means  of  savings  out  of  the  real 
estate,  the  heir  ought  to  hold  free  from  the  charge ;  but  whez-e  real 
estate,  subject  to  a  mortgage,  descended  upon  a  lunatic,  luid  the 
mortgage  was  by  an  order  in  lunacy  paid  off  out  of  the  personalty, 
on  the  death  of  the  lunatio  the  amount  was  directed  to  be  raised 
out  of  the  real  estat«,  and  paid  to  the  administrator  as  per- 
sonalty {z). 

And  in  the  ease  of  an  infant  portionist  becoming  entitled  to  the 
lands  in  fee  and  dying  uuder  twenty-one,  the  charge  was  held  to 
be  part  of  her  personal  estate  and  to  pass  to  the  legatee,  that  oon- 
struction  being  more  beneficial  to  the  infant,  as  it  gave  her  the 
disposition  of  it  before  twenty-one  {a). 

And  where  debts  of  a  testator  have  been  paid  by  the  Court  out 
of  the  income  of  an  infant  tenant  in  tail,  a  merger  of  the  chai^ 
cannot  be  presumed  [h). 

As  to  what  acts  by  way  of  declaration  of  trust,  assignment,  or 
otherwise,  will  be  sufSeient  to  keep  the  charge  alive  or  merge  it, 

».(.). 

A  merger  was  shown  by  a  release  by  the  tenant  for  life  (rf) ;  by  a 
disposition  of  the  estate  without  mention  of  the  charge  by  will  (e) ; 
or  by  mortgage  (/} ;  or  settlement  (g) ;  but  not  by  separate  receipts 
of  land-tax  from  the  tenant  as  a  subsisting  charge  after  it  had 


(n)  Lord  Camplm  v.  Oxenden,  2  Vea. 
281 ;  4  Bro.  C.  C.  306. 

{x)  AnoH.  atedhjljotilSlAoo  hi  Bxp. 
FhitUpt,  19  Ven.  123. 

(y)  Lord  Leitrim  v.  Entry,  6  Ir.  Eq. 
357 ;  tdllowinjr  Eip.  Orimttone,  Amb. 
706 ;  Exp.  Sindt,  ib.  n. 

(t)  St  Lrnning,  i  De  G.  F.  &  J.  13 ; 
7  Jut.  N.  S.  tlG ;  and  see  lu^.  p.  238. 

(o)  Thoinmi  t.  Kttntgt,  2  Vem.  318, 
cited  in  2  Ves.  Jan.  2M ;  bnt  thia  reattoa 
now  fails  since  the  Wills  Act. 


(b)  Jimp  V.  Bell,  21  Bear.  4S1. 

{e)  Sailey  v.  Sickardton,  9  Ha,  734  ; 
Sateh  T,  Stillm,  20  Boav.  4S3;  Lard 
Seliey  v.  Lord  Lake,  1  ib.  146  ;  OhhUt  t. 
G.  23  ib.  671  ;  3  Jur.  N.  H.  1013. 

(rf)  Clifford  T.C.  9  ■Kb,,  mb. 

(i)  5uHn/m  V.  £.  29BeaT.  199;  7Jnr. 
N.  8.  S9. 

(/)  rut  v.  F.  22  Beav.  294  ;  2  Jnr. 
N,  S.  1010. 

{g)  Jahmoa  v.  Webtler,  4  Da  G.  M.  & 
a.  474  ;   1  Jut.  N.  8.  145. 
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been  redeemed  {h) ;  it  was  by  a  settlement  of  the  estate  which 
Tvas  subject  to  the  charge,  providing  that  it  should  not  be  raised, 
though  the  puisne  incumbrancer  benefited  was  not  a  party  (t). 

There  will  be  no  merger  if  it  would  prevent  the  operation  of  a 
trust ;  thus  an  annuity  charged  on  an  estate  for  the  separate  use  of 
a  married  woman  will  not  merge  in  a  life  estate  to  her  in  the  same 
property  (A*). 

It  seems  that  parol  evidence  of  intention  as  to  merger  may  be  Parol 

^^^^  n\  evidence. 

given  (/}. 

Time  does  not  run  against  tenant  for  life  in  possession  who  pays  statute  of 
oflf  a  charge,  but  does  not  show  any  intention  of  keeping  it  alive,  l-i™^*»*ionfl- 
Tinder  the  3  &  4  Wm.  IV.  c.  27,  s.  40  (m). 

When  two  persons  are  entitled  to  a  charge  in  moieties,  and  are  Tenants  in 
also  tenants  in  common  of  the  land  on  which  it  is  an  incumbrance,  ^°^^''- 
either  may  elect  to  take  his  share  of  the  land  unburthened  with  the 
charge,  so  as  to  oblige  the  other,  if  he  wishes  to  have  a  moiety  of 
the  charge,  to  raise  it  out  of  his  own  moiety  of  the  land  (w). 


(5.)  Judieature  Act. 

By  the  Jud.  Act  (o),  it  is  enacted  that  there  shall  not,  after  the  jud.  Act. 
commencement  of  the  Act,  be  any  merger,  by  operation  of  law 
only,  of  any  estate,  the  beneficial  interest  in  which  would  not  be 
deemed  to  be  merged  or  extinguished  in  equity. 

Previous  to  this  enactment  there  were  many  cases  in  which  there 
was  a  merger  at  law  but  not  in  equity  (/;).  The  law  is  now  the 
same  in  all  Courts. 

The  rule  in  equity  as  to  merger  may  thus  be  shortly  stated : — 

1 .  Merger  in  equity  depends  upon  the  intention,  if  declared, 

and,  if  no  intention  is  declared,  then  upon  presumption 
of  intention  arising  from  the  position  of  the  estate  and 
charge. 

2.  Where  the  owner  of  an  estate  has  a  charge  on  it,  which  is 

merged  at  law,  and  it  is  indifferent  to  the  owner  whether 

(A)  Blundell  v.  Stanley,  3  De  G.  &  S.  Bear.   205  ;    Countess  of  Shrewsbury  v. 

433  ;  13  Jur.  998.     See  Xeame  v.  Moor-  Earl  of  Shrewsbury,  3  Bro.  C.  C.  120. 
tome,  3  Eq.  91,  M.  R.  («)  Smith  y.  Frederick,   1  Ruaa.  200, 

(i)   Farrow  t.  Rees,  4  Beav.  18.  211.    But  see  the  opinion  of  Mr.  Feame, 

(A*)  Byam  v.  Sutton,  19  ib.  556;  18  Jur.  on  cases  stated  in  Sand.  Us.  ed.  4,  309. 
847.  (o)  36  &  37  Vict.  o.  66,  s.  26,  sab-s.  4. 

(0   Aslley  V.  Milles,  1  Sim.  341.  \p)  Bulkeley  v.  Hope,  1  E.  &  J.  482 ;  1 

(w)  Burrell   v.   Earl  of  Egremont,   7  Jur.  N.  S.  864. 
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the  charge  is  kept  on  foot  or  not,  equity  presumes  the 
charge  to  be  merged. 

3.  But  no  such  presumption  arises,  if  there  is  some  interme- 

diate charge  between  his  own  charge  and  his  ownership  in 
fee,  or  a  purpose  beneficial  to  the  owner  can  be  answered 
by  keeping  the  charge  on  foot,  or  if  the  owner  dedares 
his  intention  to  keep  it  alive  {q), 

4.  The  rule  is  adopted  in  favour  of  the  creditors  of  the  person 

in  whom  these  interests  centre  (r). 

6.  Where  the  prior  incumbrancer  purchases  the  fee,  or  the 
owner  of  the  fee  purchases  the  prior  incumbrance,  the 
merger  has  the  effect  of  letting  in  an  intermediate  in- 
cumbrancer, often  contrary  to  the  intention  (s). 

6.  Care,  therefore,  should  be  taken  to  keep  the  prior  incum- 
brance alive  by  express  declaration;  although,  at  this 
day,  the  above  authorities  may  have  to  be  reconsidered  {t). 

(q)  Forbes  v.   Moffatt,    18  Ves.    384  ;  (»)  Toulmin  v.   SUere,   3   Mer.    210 ; 

Will,  on  Ex.  688,  ed.  7,  695,  ed.  8 ;  Parry  v.  Wright^  1  S.  &  8.  369  ;  5  Rusa. 
Anderson  v.  Fiffnet,  8  Ch.  188.  142. 

(r)  Fowell  v.  Morgan,  2  Vem.  290.  {t)  Stevens  v.  Mid-Hants  Jt.  Co.  8  Ch. 

1069. 
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CHAPTER  LVIIL 


ASSIGNMRNT  OF   MORTGAGE. 


In  equity,  the  mortgage  debt  is  the  principal,  the  land  the 
accessary.  An  assignment  of  mortgage  is,  therefore,  in  equity,  a 
transfer  of  a  debt  with  it«  attendant  securities ;  and  as  the  acces- 
sary always  follows  the  principal,  it -results  that  when  the  debt  is 
satisfied,  the  security  is  determined. 

On  this  principle  the  Courts  hold,  that  on  an  assignment  of  ABsignee  in 
mortgage  without  the  concurrence  of  the  mortgagor,  the  assignee,  Ss'Se^rt^'* 
standing  in  the  place  of  the  original  creditor,  is  subject  in  all  8^8^®- 
respects  to  the  like  equities  and  settlement  of  accounts  as  the 
mortgagee  himself  would  be  {a). 

The  mortgagor  not  concurring  in  the  assignment  is  not  bound  When  mort- 
by  the  amount  appearing  due  on  the  face  of  the  assignment  (ft).  Sofconcmr! 
This  doctrine  has  been  confirmed  by  Lord  Eldon  (^),  and  may  be 
considered  as  settled,  as  weU  in  respect  to  payments  before  and 
after  the  assignment  as  also  on  a  running  account.     The  concur- 
rence of  the  mortgagor  in  the  assignment  of  a  mortgage  conse- 
quently should,  if  possible,  never  be  dispensed  with ;  and  in  cases  Notice  of 
in  which,  from  tmavoidable  circumstances,  an  assignment  is  taken  *^^'"*"  ' 
from  the  mortgagee  only,  the  precaution  should  be  had  of  obtaining 
a  covenant  from  the  mortgagee,  that  the  money  alleged  to  be  owing 
is  actually  due ;  and  notice  of  the  assignment  should  be  given  to 
the  mortgagor  with  the  least  practicable  delay.     But  see  {d). 

The  mortgagor  not  being  bound  by  the  settlement  of  account  Interest 
between  the  mortgagee  and  assignee,  d  fortiori  he  cannot  be  preju-  ^^^^  into 
diced  by  any  agreement  between  them  to  increase  the  amount  of  P"^cip*^- 

(a)  Earl  of  MaecUifield  v.  Fitton,  Vem.  (c)   Chambers  y.  Chldwin,  9  Ves.  254. 
169;  1  Ch.  Ga.  68;  Matthew  t.  Wallwyn,          {d)  Jonet  v.  Oihbont^  9  Yes.  410 ;  Ban- 
4  Ves.  118;   WiUiamty.  Sorrell,ih,Z%9\  father's  Case,    16  Ch.   J>.    187,  V.   C. 
Bradwell  v.  Catchpole,  3  Sw.  79,  note.  Maliiu. 

(b)  TTilliame  t.  Sorrellf  tup. 
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the  principal  due  ;  and,  consequently,  the  arrears  of  interest  at  the 
time  of  the  assignment  cannot,  generally  speaking,  without  his 
concurrence,  be  converted  into  principal  and  tacked  to  the  mort- 
gage (e).  And  even  with  his  consent,  the  interest  cannot  with 
notice  be  tacked  to  the  prejudice  of  other  creditors  having  then  a 
lien  on  the  estate  (/).  Nor  can  the  rate  of  interest  be  changed. 
Taddng  costs.  But  it  is  submitted,  that  as  equity  will,  on  the  settlement  of  accounts, 
allow  the  necessary  costs  of  defending  and  maintaining  the  title  (jjf), 
renewed  of  leases  (A),  and  the  like,  with  interest  in  the  mean  time, 
the  amount  of  such  costs  may  on  an  assignment  be  tacked  to  the 
principal,  and  wiU  carry  interest  without  the  mortgagor's  con- 
currence, and  have  preference  to  other  subsisting  charges. 

A  further  advantage  arising  from  the  concurrence  of  the  mort- 
gagor  in  the  assignment  is,  that  in  such  case  the  mortgagee  need 
not  be  made  a  party  to  an  action  of  redemption,  which  otherwise 
may  be  the  case,  that  he  may  account  for  the  profits  received  in 
his  time  (i). 
Assignment  There  is  another  most  important  point  to  be  attended  to  by  the 
in  ^BseSon?  mortgagee  in  an  assignment  of  mortgage,  viz.,  that  if  he  is  in  pos- 
session, he  is  considered  in  equity,  in  some  measure,  in  the  light  of 
a  trustee,  and  accountable  for  the  profits ;  and,  therefore,  if  with- 
out the  assent  of  the  mortgagor,  he  assigns  over  the  mortgage  to 
another,  he  will  be  held  liable  to  account  for  the  profits  received 
subsequently  to  the  assignment  (}*),  on  the  principle  that,  having 
turned  the  mortgagor  out  of  possession,  it  is  incumbent  on  him  to 
take  care  in  whose  hands  he  places  the  estate.  A  query  is  added  in 
Equity  Cases  Abridged  (y),  whether,  if  the  mortgagor  hides,  so  that 
he  cannot  be  served  with  a  subpoena,  the  mortgagee  in  possession 
may  not  assign  without  being  accountable  for  the  subsequent  profits ; 
but  the  query  only  tends  to  shew  the  general  rule. 
"VHien  If  the  assignee  is  a  purchaser  of  the  mortgage  debt,  or,  in  other 

^!!S^e^*   words,  pays  a  less  sum  for  it  than  the  amount  due,  he  will  be 

mortgage        entitled  to  the  full  benefit  of  his  purchase  (k).     It  has,  however, 

•  All 

been  questioned,  and  an  attempt  made  to  confine  the  purchaser  to 

(e)  MaecUaJUldr.  FUtoH,  Vem.  169;  1  Manlove  y.  Bale,  2  Vem.  84;  and  see 

Gh.  Ga.  68;  ABhenhurst  v.  James,  3  Atk.  tup.  p.  267. 

271 ;  Pwter  v.  Hubbart,  dted  ib.;  and  see  (i)  2  Eq.  Ga.  Ab.  694. 

Matthews  Y.    Wallwyn,  4  Ves.  118;  see  [j)  1  ib.  328. 

inf.  p.  942.  \k)  PhiUipa  v.  Vaughan,  1  Vem.  336  ; 

(/)  Digby  v.  Craggs,  Amb.  612  ;  2  Ed.  Baker  v.  Kellett,  3  Hep.  Gh.  13 ;  An<m. 

200;  MontagueY.Rateliffe^l'Eoiib.^AZ^.  1  Salk.  155 ;  Aseough  v.  JoXnsm,  2  Vem. 

iff)  Godfrey  y.  WaUon,  3  Atk.  518.  66;  Morret  y.  Paake,  2  Atk.  53;  Darey 

(A)  Litean   y.    Jfertins,    1    Wils.    34  ;  v.  Hall,  1  Vem.  49. 
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the  amount  of  the  sum  which  he  actually  paid  on  the  assignment; 
but,  as  observed  by  Lord  Cowper,  since  he  runs  the  hazard  of  a 
loss,  he  ought  to  have  the  benefit  of  the  gain(/).  If,  indeed,  the  Where 
purchaser  is  in  the  situation  of  a  trustee  for  the  owner  of  the  estate,  a  taxistoo!^  ^ 
then  the  Court  will  hold  that  he  made  the  purchase  for  the  benefit  of 
the  estate,  and  consequently,  an  executor,  or  guardian,  or  trustee, 
shall  be  only  repaid  the  sum  which  he  actually  gave  (w).  In  like 
manner,  if  the  /leir  at  law  is  the  purchaser,  and  there  are  judgment 
or  specialty  creditors,  he  shall  not  have  the  benefit  of  the  assign- 
ment beyond  the  amount  of  the  purchase  to  their  prejudice  (n) ; 
and  the  like  doctrine  was,  in  one  case  (o),  attempted  to  be  extended 
to  the  instance  of  a  purchase  by  a  stranger  to  the  estate;  but 
Lord  Hardwicke  has  remarked  {p)y  that  he  knew  no  subsequent 
case  in  which  it  had  been  laid  down  as  a  general  rule,  but  that  it 
had  been  held  only  with  regard  to  agent,  trustee,  heir  at  law,  or 
executor  (q).  And  even  with  regard  to  those  persons,  if  the  mort- 
gage is  purchased  for  the  purpose  of  protecting  a  subsequent  incum- 
brance to  which  they  are  entitled  in  t/ieir  oicn  rights  they  may  take 
the  full  benefit  of  the  prior  security  (r) .  In  a  subsequent  chapter  (s), 
this  doctrine  will  be  more  fully  dilated  on.  These  general  obser- 
vations may  be  therefore  suflScient  in  this  place. 

At  law,  the  debt  being  a  chose  in  action^  was  not,  in  general,  Puwer  of 
before  the  Jud.  Act,  assignable.  A  power  of  attorney  must  there-  ***^™®y' 
fore  have  been  given  by  the  mortgagee  to  the  assignee,  to  enable 
him  to  proceed  in  the  mortgagee's  name  on  the  covenant  and 
bond  {t) .  The  debt  may,  indeed,  under  special  circumstances,  be 
assignable  at  law  as  if  secured  by  a  negotiable  instrument,  such 
as  a  bill  of  exchange,  which  passes  by  indorsement;  and  Mr. 
Powell  {u)  has  suggested,  whether  in  such  a  case  the  general  rule 
before  stated  (t?),  as  to  the  liability  of  the  assignee  to  the  state  of 
the  account  between  the  mortgagor  and  mortgagee,  would  apply; 
for  the  assignee  or  indorsee  has  a  legal  right  in  the  debt,  and  a 

(0  Anon,  1  Salk.  154.  336,  476 ;  and  see  Long  y.  Clopton,  sup. 

[m)  Morret  v.  Paske^  sup. ;  inf,  {p)  Morret  v.  Paskey  sup, 

(it)  Braithwaite  t.  B,   1   Vem.  335;  {q)  And  Bee  Bromley  y,  JloIUmd,  6Yca. 

Long  Y.  Clcpton,   ib,  464 ;  Lancasier  r,  620. 
JSvor$y  1  Fh.  349,  355 ;    13  L.  J.  Ch.  (r)  Bareg  r,  Eall,  ntp, 

269;  and  the  same  seems  now,  since  the  (*)  Inf,  p.  1127. 

3  &  4  Wm.  IV.  0.  104,  to  apply  to  a  (^  See  »up.  p.  552. 

simple  oontraot  creditor.  (u)  Fow.  Mtg.  973,  4tli  ed. 

(o)  mniamt  ▼.  Spnngfield,   1   Vera.  (r)  Sup.  p.  719. 
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to  a  new 
mortgage. 


legal  remedy  at  law,  which  equity  will  not  taie  from  him.    There 
certainly  seems  considerable  force  in  the  reasoning. 

Where  the  mortgagee  assigns  his  mortgage  as  a  security  for  the 
sum  advanced  to  him  by  a  third  person,  and  also  is  personally  liable 
by  covenant  for  the  payment  of  such  sum,  the  assignor  is  somewhat 
in  the  situation  of  a  surety,  and  cannot  be  enjoined  by  the  assignee 
from  suing  the  original  mortgagor  upon  his  covenant,  except  upon 
the  terms  of  such  assignee  releasing  the  assignor  from  his  personal 
liability,  and  reconveying  any  estate  of  the  assignor  that  had  been 
included  in  the  second  mortgage  (x). 

Although  a  pledgee  may  not  have  a  right  to  pledge  to  a  third 
person  with  power  of  sale,  the  Court  will  not  interfere  to  prevent  a 
sale  under  the  second  pledge,  if  the  pledgor,  having  notice  of  the 
second  transaction,  lies  by  and  permits  the  second  pledgee  to 
consider  the  first  pledgee  to  be  the  absolute  owner,  and  in  conse- 
quence to  grant  time  for  payment,  and  to  defer  the  sale  from  time 
to  time ;  more  especially  if  the  original  pledgor  has  the  benefit  of 
the  second  advance  (i/). 

Where  a  mortgage  is  to  be  paid  off  by,  and  assigned  to,  a  third 
person  with  the  further  security  of  a  bond  from  the  mortgagor,  and 
the  solicitor  acting  for  both  parties  hands  over  the  bond,  but  retaina 
the  transfer,  which  is  not  executed  by  the  mortgagee,  and  then 
absconds  with  the  money,  the  party  paying  it  must  bear  the  loss, 
and  the  bond  will  be  relieved  against  (s) . 

If  a  mortgagee,  having  the  deeds  by  virtue  of  his  mortgage,  have 
also  a  different  interest  in  the  estate  independently  of  the  mortgage, 
he  may,  on  an  assignment  of  the  mortgage,  retain  the  deeds  in 
respect  of  his  other  interest  (a). 

In  one  case  in  the  Queen's  Bench,  the  Court  seemed  of  opinion 
that  if  no  mention  was  made  of  the  title  deeds  in  an  assignment  of  a 
mortgage,  and  they  were  not  required  to  be  given  up,  the  assignor 
might  lawfully  deliver  them  to  the  mortgagor,  who  might  hold 
them  against  the  mortgagee  in  respect  of  his  equity  of  redemp- 
tion (6).     This,  however,  seems  very  questionable. 

It  is  generally  considered  that  the  introduction  of  a  new  proviso 
of  redemption  in  the  assignment  of  a  mortgage  is  not  sufficient  to 
constitute  a  new  mortgage.  In  one  case,  however,  where  the  mort- 
gagee assigned  a  part  of  the  mortgage  debt,  and  joined  with  the 


(x)  Ourmy  v.  Seppings^  2  Ph.  40. 
(y)  Nicholsm  v.  Sooper,  4  My.  &  Or. 
179. 


(e)  Tomff  V.  Guy,  8  Beav.  147. 
(a)  Tea  ▼.  ^Id,  2  T.  R.  708. 
{b)  Davies  y.  Fmww,  6  Q.  B.  443. 
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heir  of  the  mortgagor  in  conveying  part  of  the  mortgaged  lands  to 
a  new  mortgagee,  with  a  new  proviso  and  at  a  new  rate  of  interest, 
and  with  a  bond  and  covenant,  the  Master  of  the  Rolls  held  that  it 
constituted  a  new  mortgage  (c). 

A  voluntary  deed  of  assignment  by  a  mortgagee  of  all  his  debts  Voluntary 
and  personal  esfaiCy  with  a  grant  generally  of  all  the  estates  held  by  ^^^^°^®^  • 
him  by  way  of  mortgage ^  but  not  specifying  the  particular  lands,  and 
without  delivery  of  the  mortgage  deed,  or  notice  to  the  mortgagor, 
will  not  be  aided  in  equity,  if  the  deed  be  inoperative  at  law,  though 
there  be  a  covenant  for  further  assurance  {d) .  But  at  law,  a  general 
assignment  by  A.  of  all  his  personal  estate  and  effects  to  trustees,  has 
been  held  to  pass  a  mortgage  of  leaseholds  (e). 

It  is  not  champerty  if  a  mortgagor,  pending  a  suit  respecting  the  Cliamperty. 
validity  of  his  transaction  with  the  mortgagee,  give  a  lien  on  the 
securities  in  the  hands  of  such  mortgagee  to  another  creditor,  in 
consideration  of  that  creditor  giving  up  other  securities  (/),  although 
it  might  have  been  so  if  he  had  undertaken  to  maintain  the  pro* 
ceedings:  So  a  first  mortgagee,  pending  a  suit  with  a  party 
claiming  adversely  to  the  mortgagor,  may  assign  the  first  mort- 
gage with  power  to  prosecute  the  suit  to  a  second  mortgagee,  who 
covenants  to  indemnify  the  assignor  agauist  the  costs  of  the 
action  (g).  And  as  a  bond  fide  assignment  of  the  subject  of  a  suit 
may  be  made  pending  that  suit  (A),  it  would  seem  that  it  is  open 
either  to  a  mortgagor  or  mortgagee  during  a  redemption  or  fore- 
closure suit  to  assign  his  interest  in  that  suit.  An  assignment  of  a 
right  to  reduce  a  conveyance  into  a  mortgage  is  not  champerty, 
semble  (t).  In  bankruptcy,  the  trustee  can,  at  any  rate,  sell  such  a 
right  (t),  and  also  the  right  to  set  aside  a  deed,  on  the  ground  of 
fraud  against  creditors  {i). 

The  assignee  of  a  contract  or  chose   in  action,  or  equitable  Aasignment 
security,  takes  it  subject  to  all  equities  arising  upon  it  {j).    Pay-  ^ultios, 
ments  by  the  mortgagor  to  the  original  mortgagee  after  the  assign- 
ment, but  without  notice  of  it,  are  binding  on  the  assignee  {k) ; 


{e)  Barham  v.  Earl  of  Thanet,  3  M ,  &  (t)  Seear  v.  Zawson,  16  Ch.  D.  426, 

K.  607.  434,  0.  A. 

(rf)   Ward  r.  Audland,  8  Beav.  201.  {J)  Liekharrow  ▼.  Matwi^  2  T.  R.  63  ; 

(e)  JFett  V.  Si0warty  14  M.  &  W.  47.  Matiffles  t.  IHxon,  3  H.  L.  702 ;  1  Mac. 

.  (/)  MartUy  ▼.  Bustell,  2  S.  &  S.  244.  «  &  G.  437. 

(^)  Munter  r.  Daniel,  4  Ha.  420.  (A)  milianu  y.  SorreU,  4  Yes.   389 ; 

(A)  Harrington  v.  Xo»^,  2  M.  &  £.  Banfather'a  Case,  16  Ch,  D.  178,  187, 

592.  y.  0.  Malins. 
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but  not  payments  to  the  Bolicitor  of  the  mortgagee  unless  he  had 
special  authority  (/). 

On  an  intended  transfer  of  a  mortgage  by  three  mortgagees, 
money  due  by  the  transferee  to  one  of  the  mortgagees  is  not 
equivalent  to  payment  to  the  other  transferees  without  their 
consent  (m). 

The  costs  of  assignment  are  payable  by  the  mortgagee  (»).  Aa 
to  covenants  by  the  transferee  sub-mortgaging  his  mortgage, 
see  (o).  A  transfer  of  a  mortgage  cannot  be  compelled  (p).  Where 
no  money  passes  on  a  transfer,  a  reconveyance  will  be  ordered  (j). 
Interest  paid  by  the  transferee  to  the  transferor,  though  not  men- 
tioned in  the  transfer,  is  recoverable  (/•).  The  possession  by  the 
transferee  of  a  legal  interest  in  the  estate  does  not  strengthen  his 
position  («). 
Erand  in  If  there  be  fraud  in  the  original  creation  of  the  mortgage,  as,  for 

^gehow     '  example,  if  no  money  actually  pass  between  the  parties,  and  if  the 
affecta  notice,  mortgagee  afterwards  assign  to  a  third  person  for  a  valuable  con- 
sideration, without  notice  of  the  fraud  in  the  original  transaction, 
and  the  mortgagor  convey  his  equitable  interest  to  a  stranger  for  a 
valuable  consideration  without  notice  of  the  mortgage,  the  money 
paid  on  the  assignment  will  malce  good  the  original  transaction 
and  purge  the  fraud  (t). 
When  mort«        But  the  transferee  is  in  no  better  position  than  the  mortgagee 
*^*^  ^^^  '       when  the  mortgage  is  absolutely  void  from  the  beginning,  although 
he  took  for  valuable  consideration  and  without  notice  (w) ;  but  where 
the  security  is  only  voidable,  it  may  become  valid  in  the  hands  of 
such  a  transferee  (t?). 

The  benefit  of  the  debt  passes  by  a  transfer  of  the  estate  (;r), 

and  if  the  benefit  of  the  debt  be  assigned,  and  the  assignment 

refer  in  terms  to  the  security,  the  benefit  of  the  security  will 

pass  (y). 

Power  of  sale       The  power  of  sale  in  the  mortgage  should  also  be  referred  to  in 

on  transfer* 

(0  Withingtm  ▼.  Tate,  4  Ch.  288.  {t)  NewporVs  Com^  Ca.  t.  Holt,  477  ; 

(w)  Griffin  V.  Chwes,  20  Beav.  61.  Skin.  423. 

(n)  Re  JRadeliffe,  22  Beav.  201 ;  2  Jur.  («)  Parker  v.  Clarke^  30  Beav.  54  ;  7 

N.  S.  387.  Jur.  N.  S.  1267  ;  Opilvie  ▼.  Jeafresony  2 

(o)  6  Byth.  842,  by  Jarm.  ed.  2.  Giff.  353. 

(p)  Colyer  v.  C.  11  W.  R.  1061,  L.  J,  (r)  Judd  t.  Green,  33  L.  T.  N.  S.  597, 

{q)  Griffin  v.  CToitm,  tup,  V, C.  Bacon;  Aldhorwgh^,  Try*, 7C1. &F. 

(r)  CottreU  v.  Finney ,  9  Ch.  641.  436,  463;  George  v.  Milbanke,  9  Vee,  190. 

(«}  BradmllT,  Catehpole,  3  Sw.  78,  n,  (x)  Jonee  y.  Gibbons,  ib.  411. 

(y)  JSxp.  Smith,  2  D.  &  C.  271. 
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the  transfer  {z) ;  but  it  would  seem  that  all  powers  and  securities, 
although  not  mentioned,  would  pass  (a). 

As  to  transfers  of  mortgages  in  copyholds,  see  sup.  p.  258.  Copyholds. 

As  to  statutory  transfers  of  mortgage,  see  sup.  p.  249. 

The  transfer  of  mortgages  on  a  change  of  trustees  has  been  Transfer  by 
simplified.  If  the  mortgaged  property  is  freehold,  it  is  conveyed 
to  the  use  of  the  continuing  and  a  new  trustee  as  heretofore ;  but  if 
the  mortgage  is  of  personalty,  the  necessity  for  two  deeds,  which 
existed  before,  has  been  removed  by  Lord  St.  Leonards'  Act  (6), 
which  enacts  that  any  person  shall  have  power  to  assign  personal 
property  now  by  law  assignable,  including  chattels  real,  directly  to 
himself  and  another  person  or  other  persons,  or  corporation,  by  the 
like  means  as  he  might  assign  the  same  to  another.  This  enact* 
ment  does  not  apply  to  choses  in  action. 

There  is  an  obvious  difficulty  in  effecting  a  transfer  of  part  of  a  Transfer  of 
mortgage  debt,  as  the  mortgagee's  remedies  by  sale,  foreclosure,  mortgage 
&c.  are  indivisible,  so  as  not  to  admit  of  a  partial  transfer ;  but  the    ®   ' 
suggestions  made  in  the  case  of  contributory  mortgages  are  appli- 
cable (c),  and  a  valuable  liote  on  this  subject  will  be  found  in  {d). 

An  assignment  of  a  mortgage  without  express  words  as  to  rent  Arrears  of 
then  in  arrear  does  not  carry  rent  accrued  due  prior  to  the  assign-  ^.''^'*^'' 
ment  (e). 

{z)  Curlinff  y.  ShuUIetvorihy  6  Bing.  (d)  2  Day.  Conv.  1326,  ed.  3;  808, 

121 ;  Young  v.  RoherUf  15  Beav.  658.  ed.  4. 

(a)  Wood  Y.  Petrie,  7  Ch.  386 ;   re-  (e)  Salmon  v.  Dean,  3  Mac.  &  G.  344  ; 
versing  10  Eq.  482,  M.  R.  16  Jar.   641 ;   reyersing  14  Jur.   236, ' 

(b)  22  &  23  Vict.  c.  36,  s.  21.  V.  C.  E. 

(c)  Sup.  pp.  244,  246. 
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(1.)  Generally. 

The  amount  of  the  proper  stamps  to  be  placed  on  the  deed  of 
mortgage  security  has  been  frequently  the  subject  of  much  doubt 
and  perplexity,  and  this  has  arisen  from  the  obscure  language  used 
in  the  Stamp  Acts,  which,  however,  have  been  much  simplified. 

The  fiscal  laws  do  not  in  general  alter  the  operation  of  the  laws 
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of  property  f  and  therefore  a  deed  of  oonveyance  without  any  stamps  Deed  valid 
will  pass  the  estate.    But  the  instrument  will  not,  imtil  stamped,  ^Imps. 
be  reoeivable  in  evidence ;  the  consequence  is,  that  when  the  stamp 
is  affixed  to  the  deed,  it  will  take  effect  from  the  time  of  its  delivery, 
as  if  the  stamp  had  been  then  placed  on  it,  and  not  from  the  time 
when  the  stamp  is  affixed  on  the  deed. 

The  principal  Act  at  present  in  force  relating  to  stamps  on 
mortgages,  is  33  &  34  Vict.  c.  97,  called  the  Stamp  Act  of  1870, 
and  it  applies  to  the  United  Kingdom  of  Qreat  Britain  and 
Ireland. 

A  duty  cannot  be  imposed  on  the  subject  except  by  clear 
words  (a). 


(2.)  Interpretation  of  term  "  mortgage.^^ 

The  term  "  mortgage"  in  relation  to  stamps,  means  a  security  by 
way  of  mortgage  for  the  payment  of  any  definite  and  certain  sum 
of  money  advanced  or  lent  at  the  time,  or  previously  due  and  owing, 
or  forborne  to  be  paid,  being  payable,  or  for  the  repayment  of 
money  to  be  thereafter  lent,  advanced,  or  paid,  or  which  may 
become  due  upon  an  account  current,  together  with  any  sum  already 
advanced  or  due,  or  without,  as  the  case  may  be  {b). 

The  term  ^^  definite  and  certain  sum  "  means  the  principal  sum  DefiDite  and 
mentioned,  and  no  additional  stamp  is  required  for  commission,  as 
making  the  sum  an  unlimited  amoimt  [c) ;  or  for  interest,  although 
bygone,  either  in  the  case  of  a  bond,  or  warrant  of  attorney,  or 
mortgage  (rf) ;  or  for  costs  incurred  in  recovering  the  debt  with 
interest  {e) ;  or  for  taxes  payable  in  respect  of  the  mortgaged 
property  or  debt  and  interest  (/) ;  or  costs  incurred  in  the  renewal 
of  leases  or  otherwise  {g) ;  or  premiums  on  policies  and  costs  of 
obtaining  new  policies  (A) ;  or  interest  turned  into  principal  {%). 


certain  sum. 


(a)  Marq^  Chandos  T.  Comm,  Inland 
Mwenue^  6  Exc.  479 ;  Buahbrooke  Y.  Sood^ 
6C.  B.  131;  llJur.  932. 

(b)  Stamp  Act,  1870,  b.  105. 

{e)  Fnih  Y.  Botherham,  15  H.  &  W. 
39 ;  10  Jur.  208  ;  overroliBg  Dickson  y. 
CoMy  1  B.  &  Ad.  343. 

(rf)  Barker  y.  Smarky  7  M.  &  W.  690  ; 
Bierpoint  Y.  OoweTy  4  Man.  &  G.  795 ; 
JDaines  Y.  Heathy  3  C.  B.  938. 

{e)  Doe  Y.  Snaith^  8  Bing.  146 ;  1  Mo. 
k  S.  230. 


(/)  Doe  Y.  Bragg,  8  A.  &  E.  620 ;  3 
N.  &  P.  644. 

{g)  IFroughton  Y.  Turtle,  11  M.  &  W. 
561 ;  13  L.  J.  Exc.  57 ;  1  D.  &  L. 
473 ;  Doe  V.  Larder,  3  Bing.  N.  0.  92  ; 
Lyaaght  (Leasee  of)  y.  Warren,  10  Ir. 
L.  R.  269. 

{h)  Zawrance  y.  Boston,  7  Exc.  28  ;  21 
L.  J.  Exc.  49 ;  Make  y.  Peters,  2  B.  & 
Ad.  807. 

(t)  Doe  Y.  Maple,  3  Bing.  N.  S.  832 ; 
6  L.  J.  C.  P.  N.  S.  271. 
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•  In  these  cases  the  pa3nnents  to  be  made  by  the  mortgagee  are 
not  sums  to  be  thereafter  lent,  advonoed,  or  paid,  within  the  con- 
templation of  the  Stamp  Act ;  moreover,  the  mortgagee  would  be 
entitled  to  such  payments  without  any  stipulation,  and  the  ex- 
pression in  the  instrument  of  that  which  the  law  implies,  has  no 
effect  as  to  the  necessity  of  a  further  stamp,  which  seems  to  be  the 
true  principle  on  which  these  cases  stand  (J), 

The  ad  valorem  stamp  must  be  on  the  mortgage  deed,  though  on 
a  sale  the  mortgagee  joins  in  the  conveyance  (A). 


Conditional 
Buzrender,  &c. 


Obligation  to 
infef t  (Soot- 
land). 


Conveyance 
on  trust  for 
sale. 


What  is 
property. 


(3.)   What  are  mortgages  mtkin  the  definition. 

The  term  "  mortgage  "  in  the  Act  includes  (/) : — 

**  Conditional  surrender  by  way  of  mortgage,  further  charge, 
wadset,  and  heritable  bond,  disposition,  assignation,  or  tack  in 
security,  and  eik  (w)  to  a  reversion  of  or  affecting  any  lands, 
estate,  or  property ^  real  or  personal,  heritable  or  moveable  what- 
soever : 

"Also  any  deed  containing  an  obligation  to  infeft  any  person  in 
an  annual  rent,  or  in  lands  or  other  heritable  subjects  in  Scotland, 
under  a  clause  of  reversion,  but  without  any  personal  bond  or 
obligation  therein  contained  for  payment  of  the  money  or  stock 
intended  to  be  secured : 

"  Also  any  conveyance  of  any  loads,  estate,  or  property  whatsoever 
in  trust  to  be  sold  or  otherwise  converted  into  money,  intended 
only  as  a  security,  and  redeemable  before  the  sale  or  other  disposal 
thereof,  either  by  express  stipulation  or  otherwise  {exerpt  where 
such  conveyance  is  made  for  the  benefit  of  creditors  generally,  or 
for  the  benefit  of  creditors  specified  who  accept  the  provision  made 
for  payment  of  their  debts,  in  full  satisfaction  thereof,  or  who  exceed 
five  in  number)." 

The  cases  deciding  that  a  judgment  debt  (n),  a  policy  of  assur- 
ance (o),  and  the  interest  of  a  partner  in  contracts  and  debts  due  to 
the  partnership  (;?),  were  not  within  the  definition  of  property, 
have  been  expressly  overruled  (q) ;  and  a  mortgage  of  all  these  is  a 


{j)  See  the  judgment  of  Parke,  B.  in 
Wrought(m  v.  TurtU,  11  M.  &  W.  661, 
and  Faddon  v.  Bartlett,  2  A.  &  E.  9 ; 
4  N.  &  M.  1. 

{k)  Whiting  to  Loomea,  17  Ch.  D.  10, 
C.  A.;  50  L.  J.  Ch.  463 ;  affirming  14 
Ch.  D.  822,  Jessel,  M.  R. 

(/)  Stamp  Act,  1870,  s.  105. 


(w)  See  Harris  v.  Birch^  9  M.  &  W. 
591. 

(«)   Warren  ▼.  Howe,  2  B.  &  C.  281. 

(o)  Blan^y  v.  Herbert,  9  t*.  396. 

\p)  Belcher  v.  Siket,  6  ib,  234. 

(q)  Caldwell  T.  Dawson,  5  £xo.  1 ;  14 
Jur.  316. 
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mortgage  of  "propeity;"  so  Is  a  mortgage  of  the  goodwill  of  a 
trade  (r),  or  of  the  share  of  a  retiring  partner  («) ;  so  is  a  security 
to  indemnify  a  surety  against  a  bond  (t) . 

The  entry  in  the  vestry  book  of  a  resolution  of  the  vestry  that 
the  rents  of  certain  lands,  which  had  been  devised  to  the  parish 
for  the  repairs  of  the  church,  should  be  applied  in  repaying  to  the 
rector  the  same  sums  of  money  that  he,  at  the  request  of  the 
parishioners,  had  expended  on  the  repairs  of  the  church,  was  held  * 
to  be  inadmissible  in  evidence  as  a  charge  for  want  of  an  appro- 
priate stamp,  even  supposing  the  churchwardens  to  have  the  requisite 
power  to  charge,  which  point  was  left  undecided  (u). 

An  assignment  by  a  debtor  to  his  creditors  of  the  future  pay-  Assignment  of 
ments  by  way  of  commission  for  certain  works,  in  trust  to  pay  his 
own  and  another  debt,  was  held  not  to  be  a  mortgage,  but  an 
absolute  assignment  {x). 

An  agreement  by  which  the  churchwardens  and  overseers  of  a 
parish  consent  to  the  liquidation  of  a  debt  to  be  charged  upon  the 
income  of  the  church  lands,  is  an  incumbrance  affecting  land,  and 
requires  a  mortgage  stamp  {u). 

Where  the  primary  object  of  a  deed  of  assignment  by  debtors  Exception  of 
was  the  payment  of  the  trustees*  debts  due  to  them,  but  there  was 
also  a  trust,  after  they  were  satisfied,  to  pay  all  the  other  creditors, 
with  a  resulting  trust  in  favour  of  the  original  debtors,  it  was  held 
to  fall  within  the  exception  of  s.  105  (y). 

"  Also  any  defeasance,  letter  of  reversion,  back  bond,  declaration.  Defeasance, 

&c 

or  other  deed  or  writing  for  defeating,  or  making  redeemable,  or 
explaining,  or  qualifying,  any  conveyance,  disposition,  assignation, 
or  tack  of  any  lands,  estate,  or  property  whatsoever,  apparently 
absolute,  but  intended  only  as  a  security  "  (a). 

A  defeasance  upon  a  warrant  of  attorney  does  not  require  a 
separate  stamp  from  that  upon  the  warrant  of  attorney  (a). 

An  indenture  recited  that,  in  consideration  of  400/.  (part  of  500/. 
agreed  to  be  advanced  by  the  plaintiffs  to  the  defendant)  paid  to 
certain  mortgagees  by  the  plaintiffs  in  discharge  of  their  claim,  the 

(r)  Totter  y.  Commissioners  of  Inland         (u)  Wrench  y.  Lord^  3  Bing.  N.  C. 

Revenue,  10  Exo.  147.  672 ;  4  Scott,  381. 

(«)  Christie  Y.  Comm.  ^f  Inland  Eev.  2  {z)  looley  y.  Goodwin,  4  A.  &  E.  94. 

L.  R.  Exc.  46;  FhillipsT,  Same,  ih,  399.  (y)  Coates  y.  I*erry,  3  B.  &  B.  48;  6 

See  Scott  y.  Parker,  1  Q.  B.  199.  Moore,  188. 

(/)   Viscount  Canning  y.  Raper,  1  E.  &  (z)  Stamp  Act  of  1870,  s.  105. 

B.  164 ;  17  Jut.  390,  Q.  B. ;  22  L.  J.  (a)  Cawthome  y.  Holben,  1  B.  &  P.  N. 

Q.  B.  87.  E.  279. 
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mortgagees  surrendered  into  the  hands  of  the  lord  land  to  the 
intent  that  he  might  re-grant  the  same  to  the  plaintifiE  in  trost  to 
sell  the  land  and  retain  the  500/. ;  and  the  indenture  contained 
covenants  by  the  defendant  with  the  plaintiffs  to  pay  them  500/., 
with  interest,  on  a  certain  day,  and  that,  in  default  of  payment, 
they  might  enter  upon  the  land ;  it  was  held  that  this  was  not  a 
declaration  or  a  deed  for  defeating,  or  explaining,  or  qualifying 
any  conveyance  of  land  (b). 
Depomt  of  « Also  any  agreement,  contract,  or  bond,  accompanied  with  a 

title  deeds*  • 

deposit  of  title  deeds  for  making  a  mortgage,  wadset,  or  any  such 
other  security  or  conveyance  as  aforesaid  of  any  lands,  estate,  or 
property  comprised  in  such  title  deeds,  or  for  pledging  or  charging 
the  same  as  a  security  "  (c). 

Where  a  deposit  of  goods,  or  of  some  document  relating  to 
goods,  as  a  bill  of  lading,  or  a  dock  warrant,  is  made,  the  instru* 
ment  showing  the  contract  only  requires  an  agreement  stamp^  the 
indorsement  on  a  bill  of  lading  not  amounting  to  a  conveyance, 
and  the  transaction  not  being  an  agreement  accompanied  with  a 
deposit  of  title  deeds  for  making  a  mortgage  or  other  security  [d). 

Where  the  document  is  a  mere  record  of  the  circumstances  of 
the  loan,  it  does  not  require  a  stamp  {e). 

Nor  does  a  document  confirming  distresses  and  other  proceedings 
by  the  lender  respecting  property,  the  deeds  of  which  had  been 
previously  deposited  with  him  (/). 

A  bond  has  been  held  to  be  sufficiently  stamped  as  a  simple  bond 
for  the  re-transfer  of  stock,  though  accompanied  by  a  collateral 
security  insufficiently  stamped ;  and  abend  to  replace  stock,  accom- 
panied by  a  deposit  of  title  deeds,  is  not  liable  to  a  mortgage  stamp 
as  a  bond  for  making  a  mortgage  {g). 

A  bond  accompanied  by  a  deposit  of  deeds  duly  stamped  is  not 
invalidated  by  a  collateral  agreement  for  a  mortgage  of  the  same 
date  unduly  stamped  {g). 

Under  this  head  is  included  an  agreement  or  memorandum  in 


[b)  Eaytcood  v.  Hibhy,  1  D.  &  L.  290 ;  (e)  Meek  v.  Baylis9,  31  L.  J.  Ch.  448  ; 

11  M.  &  W.  812  ;  12  L.  J.  Exc.  404.  Pyle  v.  TaHndge,  15  M.  &  W.  20  ;  15 

{e)  Stamp  Act  of  1870,  s.  105.  L.  J.  Exc.  129 ;  Faneourt  y.   Them,  9 

(d)  Harris  v.  Birch,  9  M.  &  W.  691 ;  Q.  B.  312  ;  16  L.  J.  Q.  B.  344;  10  Jur. 

I  Dowl.  N.   S.   899 ;  R$  AtUnhoroughy  639. 

I I  Exo.  461 ;  26  L.  J.  Exo.  22 ;  Franklin  (/)  Fyle  v.  Fartridg$,  sup, 

Y.  Neate,   13  M.   &  W.  481 ;   and  see  (y)  Blair  y,  Orm<md,  14  Q.  B.  782;  14 

Beeehing  ▼.   Westhrook,  8  ib,  411 ;   Wise  Jur.  191. 
V.  Charlton,  4  A.  &  E.  786. 
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writing  relating  to  the  deposit  of  a  land  certificate  under  the  Deposit  under 
Transfer  of  Land  Act,  1862,  for  the  purpose  of  creating  a  lien  on  ^ot,  1862. 
the  estate  and  interest  of  the  depositor  {k), 

^^  And  also  any  deed  whereby  a  real  burden  is  declared  or  created  In  SooUand. 
on  lands  or  heritable  subjects  in  Scotland  "  {i). 


(4.)  Security  for  future  advances, 

"  (I,)  A  security  for  the  payment  or  repayment  of  money  to  be 
lent,  advanced,  or  paid,  or  which  may  become  due  upon  an  account 
current,  either  with  or  without  money  previously  due,  is  to  be 
charged,  where  the  total  amount  secured  or  to  be  ultimately  re- 
coverable is  in  any  way  limited,  with  the  same  duty  as  a  security 
for  the  amount  so  limited. 

**  (2.)  Where  such  total  amount  is  unlimited,  the  security  is  to  Unlimited 

funount. 

be  available  for  such  an  amount  only  as  the  ad  valorem  duty 
impressed  thereon  extends  to  cover  "  (A). 

A  mortgage  expressed  to  be  made  for  securing  the  repayment  or 
retransf er  of  an  uncertain  and  unlimited  amount  of  money  or  stock 
is  admissible  in  evidence,  and  available  for  such  amount  of  money 
or  stock  intended  to  be  thereby  secured  as  the  ad  valorem  duty 
denoted  by  the  stamp  thereon  will  extend  to  cover  (/). 

If  a  limit  is  fixed  to  the  amoimt  to  bo  ultimately  recovered  for 
the  purpose  of  saving  the  stamp  duty,  the  Court  cannot  make  the 
security  available  for  a  sum  beyond  that  amount  (m). 

A  mortgage  to  secure  an  indefinite  sum,  where  a  subsequent  pro- 
viso limits  the  principal  sum  to  be  secured,  is  not  for  an  indefinite 
sum  («). 

No  money  to  be  advanced  for  the  insurance  of  any  property  lasuranoe, 
comprised  in  any  unlimited  security  against  damage  by  fire,  or  for 
keeping  up  any  policy  of  life  insurance  comprised  in  such  security, 
or  for  effecting  in  lieu  thereof  any  new  policy,  or  for  the  renewal  of 
any  grant  or  lease  of  any  property  comprised  in  such  security  upon 
the  dropping  of  any  life  whereon  such  property  is  held,  shall  be 
reckoned  as  forming  part  of  the  amount  in  respect  whereof  the 
security  is  chargeable  with  ad  valorem  duty  (o). 

(A)  26  &  26  Vict.  c.  63,  b.  73.  Ch.  329,  L.  C. 

(t)  Stamp  Act  of  1870,  b.  106.  (n)  Doe  y.  Warner^  2  0.  &  K.  1014, 

{k)  lb,  8.  107.  Wilde,  0.  J. ;  and  Bee  Frith  v.  Sotherham, 

(l)  Morgan  ▼.  Fike,   14  0.  B.  473  ;  16  L.  J.  Exc.  133 ;  16  M.  &  W.  39 ;  and 

23  L.  J.  C.  P.  64.  Lloyd  ▼.  SeathcoU,  1  Cr.  &  M.  336. 

(m)  Richardt  y.  Mact^e^/tdd^  lO  L.  J.  (o)  Stamp  Act,  1870,  b.  107. 
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(5.)  Rent'Chargey  annuitt/^  Sfc. 

A  security  for  tho  payment  of  any  rent-charge,  annuity,  or 
periodical  payments,  by  way  of  repayment,  or  in  satisfaction  or  dis- 
charge, of  any  loan,  advance,  or  payment  intended  to  he  so  repaid, 
satisfied,  or  discharged,  is  to  be  charged  with  the  same  duty  as  a 
similar  security  for  the  payment  of  the  sum  of  money  so  lent, 
advanced,  or  paid  {p). 


Indorsement 
of  bondfi  of 
oomponies. 


(6.)  Transfers  and  further  charges. 

No  transfer  of  a  duly  stamped  security,  and  no  security  by  way 
of  further  charge  for  money  or  stock,  added  to  money  or  stock 
previously  secured  by  a  duly  stamped  instrument,  is  to  be  charged 
with  any  duty  by  reason  of  containing  any  further  or  additional 
security  {q)  for  the  money  or  stock  transferred  or  previously  se- 
cured, or  the  interest  or  dividends  thereof ,  or  any  new  covenant  (r), 
proviso,  power,  stipulation,  or  agreement  in  relation  thereto,  or  any 
further  assurance  of  the  property  comprised  in  the  transferred  or 
previous  security  (s). 

A  mortgage  deed  which  bore  an  ad  valorem  stamp  on  tho  amount 
advanced,  did  not  require  a  deed  stamp  because  it  contained  also 
an  assignment  by  a  former  mortgagee,  to  whom  part  of  the  money 
was  paid  in  satisfaction  of  his  mortgage  (^),  and  see  (w).  The  14th 
section  of  the  16  &  17  Vict.  c.  59,  and  24  &  25  Vict.  c.  50,  which 
exempted  from  duty  transfers  by  indorsement  of  bonds  and  mort- 
gages given  by  public  companies  imder  the  provisions  of  Acts  of 
Parliament,  as  securities  for  money  which  such  companies  are  by 
the  said  Act  expressly  empowered  or  authorized  to  borrow,  and 
upon  which  four  times  tho  amount  of  the  ad  valorem  mortgage  duty 
has  been  paid,  are  repealed  without  being  re-enacted  {x). 

Where  a  mortgage  for  350/.  was  paid  ofE  by  a  third  person,  who 
advanced  a  further  sum,  and  a  mortgage  was  given  for  a  sum  equal 
to  both  sums,  in  which  the  mortgagee  joined,  this  was  held  to  be  a 
transfer  for  350/.,  although  there  was  no  formal  assignment  of  the 


{p)  stamp  Act,  1870,  8.  108. 

(q)  See  on  the  old  law,  Lant  v.  Teace, 
8  A.  &  E.  248 ;  Doe  v.  Greyy  3  ib,  89 ; 
Ilumberston  t.  JoneSf  16  M.  &  W.  763. 

(r)  J)oe\.  GutUridffef  11  Q.  B.  409; 
12  Jur.  61. 


(»)  Stamp  Act,  1870,  s^  109. 

(0  J)oe  V.  ZewU,  13  M.  &  W.  241 ;  13 
L.  J.  Exo.  200. 

(u)  Uobinton  r.  MacdottneU,  5  H.  &  S. 
228. 

[x)  33  &  34  yiot.  0.  99. 
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old  debt,  and  tliougli  that  debt  and  the  equity  of  redemption  were 
extinguished,  and  the  ad  valorem  stamp  was  payable  on  the  350/. 
as  a  transfer  (y). 

(7.)  Copyholds. 

"  (1.)  "Where  any  copyhold  or  customary  lands  or  hereditaments 
are  mortgaged  alone  by  means  of  a  conditional  surrender  or  grant, 
the  ad  valorem  duty  is  to  be  charged  on  the  surrender  or  grant,  if 
made  out  of  Court,  or  the  memorandum  thereof,  and  on  the  copy 
of  Court  roll  of  the  surrender  or  grant,  if  made  in  Court. 

."  (2.)  Where  any  copyhold  or  customary  lands  or  hereditaments 
are  mortgaged,  together  with  other  property,  for  securing  the  same 
money  or  the  same  stock,  the  ad  mlorefn  duty  is  to  be  charged  on 
the  instrument  relating  to  the  other  property,  and  the  surrender  or 
grant,  or  the  memorandum  thereof,  or  the  copy  of  Court  roll  of  the 
surrender  or  grant,  as  the  case  may  be,  is  to  be  charged  with  duty 
as  if  the  surrender  or  grant  were  not  made  upon  a  mortgage,  but 
such  last-mentioned  duty  shall  not  exceed  the  said  ad  valorem 
duty  "  (s). 

Where  copyhold  premises  were  mortgaged  with  other  property 
by  separate  deeds,  and  the  deed  of  surrender  was  stamped  with  the 
ad  valorem  duty,  the  deeds  were  held  to  be  improperly  stamped,  as 
the  ad  valorem  duty  ought  to  have  been  paid  on  the  instrument 
relating  to  the  other  property  {a). 

(8.)  Limitation  of  equity  of  redemption  in  mortgage. 

An  instrument  chargeable  with  ad  valorem  duty  as  a  mortgage  is  As  to  mort- 
not  to  be  charged  with  any  other  duty  by  reason  of  the  equity  of  ^nveyunco  of 
redemption  in  the  mortgaged  property  being  thereby  conveyed  or  aJmp&oa '°' 
limited  in  any  other  manner  than  to,  or  in  trust  for,  or  according 
to  the  direction  of,  a  purchaser  (i). 

A  mortgage  deed  expressed  to  be  made  in  consideration  of  the 
advance,  and  also  for  the  purpose  of  re-settling  the  property,  and 
reserving  the  equity  of  redemption  to  the  mortgagor  and  his  wife 
or  the  survivor,  does  not  require  an  extra  stamp  for  a  settlement  in 
addition  to  the  ad  valorem  stamp  on  the  mortgage  (c). 

(y)  WaU  T.  Comm,  of  Inland  Bev.  4  7  Bing.  677. 

Ex.  D.  270.  {b)  Stamp  Act,  1870,  s.  111. 

{z)  Stamp  Act,  1870,  s.  110.  {c)  Dawson  y.  Medhurst,  14  L.  T.  N.  S. 

(a)  Jteed  v.  mimot,  6  Mo.  &  P.  663 ;  622,  V.  C.  Wood. 
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(9.)  Foreign  security. 

Interpreta-  The  tenn  ^'  foreign  security  "  means  and  includes  eveiy  seoniity 
for  monej  bj  or  on  behalf  of  any  foreign  or  colonial  state,  govem- 
ment  or  municipal  body,  corporation,  or  company,  bearing  date  or 
signed  after  the  3rd  June,  1862  (except  an  instrument  charge- 
able with  duty  as  a  bill  of  exchange  or  promissory  note  (1),  which 
is  made  or  issued  in  the  United  Kingdom ;  or  (2),  which,  the 
interest  thereon  being  payable  in  the  United  Kingdom,  is  assigned, 
transferred,  or  in  any  manner  negociated  in  the  United  Kingdom  {d). 
Penalty  on  Eveiy  persou  who  in  the  United  Kingdom  makes,  issues,  assigns, 

li^not  du?y    transfers,  or  negociates  any  foreign  security   hot    being    duly 
•'•^P®^         stamped,  shall  forfeit  the  sum  of  twenty  pounds  {e). 
Foreign  seen-      The  Commissioners  may  at  any  time,  without  reference  to  the 
stamped  with-  date  thereof,  allow  any  foreign  security  to  be  stamped  without  the 
out  penalty,     payment  of  any  penalty,  upon  being  satisfied,  in  any  manner  that 
they  may  think  proper,  that  it  was  not  made  or  issued,  and  has 
not  been  transferred,  assigned,  or  negociated  within  the  United 
Kingdom,  and  that  no  interest  has  been  paid  thereon  in  the  United 
Kingdom  (/). 

Bonds  issued  and  completed  in  New  York,  and  advertised  in 
England  to  be  sold,  are  not  '^  foreign  securities  "  issued  in  England 
within  these  Acts  {g). 


(10.)  Ad  valorem  duties  on  mortgages  (A). 

ANNUITY,  creation  of,  by  way  of  Becnrity. 

See  MoBTGAQE,  &c.  p.  736,  and  s.  108  of  Act  of  1870. 

ASSIGNMENT  or  ASSIGNATION  by  way  of  security,  or  of  any  security. 
See  MoBTOAQE,  &c.  p.  737. 

BILL  OF  SALE  by  way  of  security. 

See  MOBTOAGE,  &o»  p.  736,  and  s.  57  of  Act  of  1870,  sup.  p.  635. 

BOND  for  securing  the  payment  or  repayment  of  money  or  the  transfer  or 
retransfer  of  stocK. 
See  MoBTGAQE,  &c.  p.  736. 


{d)  34  Viot.  0.  4,  B.  2.  (^)  OrmfeU  Y.  Comm.  Inland  Rev.  1 

(e)  lb,  B.  3.  Ex.  D.  242. 

(/)  Stamp  Act  of  1870,  s.  115.  (h)  Stamp  Act  of  1870,  schedule. 
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BOND,  COVENANT,  or  INSTBUMENT  of  any  kind  whatsoever. 

(1.)  Being  the  only  or  principal  or  primary  security  for 

any  annuity  {except  upon  the  original  creation  thereof  by 

way  of  sale  or  security)^  or  of  any  sum  or  sums  of  money 

at  stated  periods,  not  being  interest  for  any  principal 

sum  secured  by  a  duly  stamped  instrument,  nor  rent 

reserved  by  a  lease  or  tack. 

For  a  definite  and  certain  period,  so  that  the  total  /  The  same  ad  va- 

amount  to  be  ultimately  payable  can  be  ascer-  |     ab^doroove^ 
fain  All  r     """^^  '°^  ^^ 

t»"iea         ••••••••  ^      total  amount. 

For  the  term  of  life  or  any  other  indefinite  period,  £    s.    d. 

For  every  57.,  and  also  for  any  fractional  part  of  57., 
'    of  the  annuity  or  sum  periodically  payable .        •        0    2    6 
(2.)  Being  a  collateral  or  auxiliary  or  additional  or  substi- 
tuted security  for  any  of  the  above-mentioned  purposes 
where  the  principal  or  primary  instrument  is  duly 

stamped.  /   The  same  ad  va^ 

Where  the  total  amount  to  be  ultimately  payable  \      abondoroove- 
can  be  ascertained     •       •       •       •       •       •  j     ^e  Wnd  fop 

!        such         total 
amount. 

In  any  other  case : 

For  every  57.,  and  also  for  any  fractional  part  of  57., 

of  the  annuity  or  sum  periodically  payable         •        0    0    6 

BOND,  accompanied  with  a  deposit  of  title  deeds,  for  making  a 
mortgage,  wadset,  or  other  security  on  any  estate  or  property 
therein  comprised* 
See  MoBTGAGE,  &c.  p.  736,  and  s.  105. 
BOND,  DECLAEATION,  or  other  DEED  or  WRITING  for 
making  redeemable   any  disposition,  assignation,  or   tack, 
apparently  absolute,  but  intended  only  as  a  security. 
See  MoBTGAGE,  &c.  p.  736,  and  s.  105. 

» 

COPYHOLD  and  CUSTOMARY  ESTATES— Upon  a  mortgage 
thereof. 
See  MoBTGAGE,  &c.  p.  736. 

COVENANT  for  securing  the  payment  or  repayment  of  money, 
or  the  transfer  or  retransf er  of  stock. 
See  MoBTGAGE,  &c.  p.  736. 

COVENANT.  Any  separate  deed  of  covenant  {not  being  an  tn- 
strument  chargeable  with  ad  valorem  duty  as  a  conveyance  on  sale 
or  mortgage)  made  on  the  sale  or  mortgage  of  any  property,  and 
relating  solely  to  the  conveyance  or  enjoyment  of,  or  the  title 
to,  the  property  sold  or  mortgaged,  or  to  the  production  of  the 
muniments'  of  title  relating  thereto,  or  to  all  or  any  of  the 
matters  aforesaid. 
Where  the  ad  valorem  duty  in  respect  of  the  considera-  /  A  duty  equal  to 

..  .  jAj^iN  Ithe  amount  of 

tion  or  mortgage  money  does  not  exceed  10«.      •        .  j     ancfa  ad  vaio' 

\      rem  duty. 

In  any  other  case  •        •■•        •       •       •        •        •        0  10    0 

DEBENTURE  for  securing  the  payment  or  repayment  of  money 
or  the  transfer  or  retransfer  of  stock. 
See  MOBTGAGE,  &c.  p.  736. 
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DEED  wboroby  any  real  bunion  ia  declared  or  croatad 
or  heritable  subjects  in  Scotland. 
Ste  UOBTOAOE,  &c.  inf.,  and  a.  105. 

DEED  containing  an  obligation  to  infeft  any  person  in 
subjects  in  Scotland,  under  .a  clauao  of  reversion,  as  t 
for  money. 
See  MoBTaAOE,  ftc.  inf.,  and  b.  105. 

DEED  contaiiung  an  obligation  to  infeft  or  seise  in  an 
to  be  uplifted  out  of  horiCable  subjects  iil  ScoQand.' 
See  Bond,  Cotesamt,  &c 

DEED  of  any  kind  vhatsooTer,  not  described  ia  this  so 

DEFEASANCE.    Deed  or  other  instrument  of  defeasan 
coBveyonce,  disposition,  assignation,  or  tack,  appan 
solute,  but  intended  only  as  a  security  for  money  or  i 
See  MoBTQAOE,  &o.  ii>/.,  and  s.  106. 

DEPOSIT  of  title  deeds.    8w  Mobtgaoe,  &a.  inf.,  and 

DISPOSITION  of  heritable  property  in  Scotland  to  a  p 
containing  a  clause  declaring  all  or  any  port  of  the  ] 
money  a  refkl  burden  upon,  or  afFecting,  the  heritable 
thereby  disponed,  or  any  part  thereof. 
See  IfoBTaAOE,  &c.  inf.,  and  s.  103. 

EEE  to  a  reversion.    Set  MoktOAOE,  &o.  inf.,  and  s.  II 

FOEEIGN  8ECTJEITY.  See  Moetoaoe,  &o.  inf.,  an 
IHand  113. 

FURTHEE  CHAEGE  or  FUETHEE  SECtTEITY.  E 
OAOE,  &c.  inf.,  and  s.  109. 

MORTGAGE,  BOND,  DEBENTDBE,  COVENANT 
BviNT  OF  ATTOBNET  to  confess  and  ont«r  up  ji 
and  FOREIGN  SECURITY  of  any  kind  (oscept  mo 
any  stock  or  marketable  aocurity  (i)  J. 

(1.)  Being  the  only  or  principal  or  primary  sociu 
The  payment  or  repayment  of  money  not  c 

25L 

Exceeding  25?.  and  not  exceeding  SOi.  . 
„         60/.  „  100?. 

lOOi.  „  150/.  . 

„        1501.  „  200/. 

„       200/.  „  2oW.  . 

„       25M.  „  800/. 

Exceeding  300/. : 

For  every  100/.,  and  also  for  any  froctioit 
100/.,  of  such  amoaat 
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(2.)  Being  a  ooUateral  or  auxiliary,  or  additional,  or  sub-      £    «.    d, 

stituted  security,  or  by  way  of  further  assurance  for 
-    *     the  above-mentioned  purpose  where  the  principal 
or  primary  security  is  duly  stamped : 
For  eyery  lOOZ.,  and  also  for  any  fractional  part 
of  100/.,  of  the  amount  secured        .        .        .        0    0    5 
(3.)  Transfer,  Assignment,  Disposition,  or  Assigna- 
tion of  any  mortgage,  bond,  debenture,  covenant, 
or  foreign  security,  or  of  any  money  or  stock  secured 
by  any  such  instrument,  or  by  any  warrant  of 
attorney  to  enter  up  judgment,  or  by  any  judg- 
ment: 

For  every  100?.,  and  also  for  any  fractional  part 
of  100/.,  of  the  amount  transferred,  assigned, 

or  disponed     ^ 0    0    6 

/  Tlie  same  duiy 

And  also  where  any  further  money  is  added  i     "  »  jaincipd 
to  the  money  already  secured        .        •     •  /     ^^    farther 

(4.)  Reconyetange,  Release,  Discharge,  Surrender, 
Resurrender,  Warrant  to  Vacate,  or  Renun- 
ciation of  any  such  security  as  aforesaid,  or  of  the 
benefit  thereof,  or  of  the  money  thereby  secured : 
For  every  100/.,  and  also  for  any  fractional  part 
of  100/.,  of  the  total  amount  or  value  of  the 
money  at  any  time  secured      .        .        .        .        0    0    6 

A  debenture,  by  which  a  oompany  engaged  to  pay  the  amount 
to  A.  B.  or  order,  is  not  a  promissQzy  note,  but  bears  a  debenture 
stamp  (y). 

Where  there  are  several  distinct  instruments  for  the  same  debt, 
the  full  ad  valorem  duty  is  chargeable  on  the  principal  or  primary 
security,  and  the  other  instruments  will  be  chargeable  only  with 
the  limited  amount  of  6d.  for  every  100/.  or  a  fraction  thereof ;  see 
sup.  (2). 

RECONVEYANCE,  RELEASE,  or  RENUNCIATION  of  any      £    $.    d. 
security.    See  Mortoaqe  (4),  8up, 

RELEASE  or  RENUNCIATION  of  any  property,  or  of  any 
right  or  interest  in  any  property : 

By  way  of  security.    See  Mortqaoe  (4),  sup. 

In  any  other  case .        0  10    0 

RENUNCIATION.    See  Mortgage  (4),  iup, 

SCHEDULE,  INVENTORY,  or  document  of  any  kind  whatso- 
ever, referred  to  in  or  by,  and  intended  to  be  used  or  given 
in  evidence  as  part  of,  or  as  material  to,  any  other  instru- 
ment charged  with  any  duty,  but  which  iB  separate  and 

(J)  British  Ind.  SUam  Co,  v.  Inland  S^vmue,  7  Q.  B.  D.  165. 
C. — VOL.  I.  3  B 


I 
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distinct  from,  and  not  indorsed  on  or  annexed  to,  such  other  £  «.  d. 
instrument : 

Where  such  other  instrument  is  chargeable  with  any  (  '^^  »™«  dj*y 
duty  not  exceeding  10« (     inrtrament. 

In  any  other  case 0  10    0 

A  detached  sohedule  being  unstamped  will  not  render  the  prin- 
cipal instrument  inadmissible  (k). 

A  specification  referred  to  in  an  agreement,  but  not  annexed 
thereto,  may  be  stamped  as  a  separate  instrument  (/). 


(11.)  Ships. 

Instruments  for  the  sale,  transfer,  or  other  disposition  either 
absolutely  or  by  way  of  mortgage,  or  otherwise,  of  any  ship  or 
vessel,  or  any  part,  interest,  share  or  property  of  or  in  any  ship  or 
vesseli  are  exempted  from  stamp  duty  (w). 

(12.)  Mortgage  of  stock,  Sfc, 

'•stock."  "  Stock  "  means  and  includes  any  share  in  any  stocks  or  funds 

transferable  at  the  Bank  of  England  or  at  the  Bank  of  Ireland,  and 
India  promissory  notes,  and  any  share  in  the  stocks  or  funds  of  any 

a 

foreign  or  colonial  state  or  government,  or  in  the  capital,  stock  or 
funded  debt  of  any  company,  corporation,  or  society  in  the  United. 
Kingdom  or  of  any  foreign  or  colonial  company,  corporation,  or 
society  («). 
"  Marketable  **  Marketable  security  "  means  a  security  of  such  a  description  as 
to  be  capable  of  being  sold  in  any  stock  market  in  the  United 
Kingdom  (n). 


flecurity. 


Security  for  A  Security  for  the  transfer  or  retransf er  of  any  stock  is  to  be 
charged  with  the  same  duty  as  a  similar  security  for  a  sum  of 
money  equal  in  amount  to  the  value  of  such  stock ;  and  a  transfer, 
assignment,  disposition,  or  assignation  of  any  such  security,  and  a 
reconveyance,  release,  discharge,  surrender,  re»surrender,  warrant 
to  vacate,  or  renunciation  of  any  such  security,  shall  be  charged 
with  the  same  duty  as  an  instrument  of  the  same  description 
relating  to  a  sum  of  money  equal  i»  amount  to  the  value  of  such 
stock  {p). 

(k)  Dyer  v.  Greeny  1  Exo.  71 ;  LtUnet  (m)  Stamp  Act  of  1870,  schfid. 

V.  Heath,  3  C.  B.  938.  (»)  JJ.  g.  2. 

(/)  Br\gg»  t.  Feel,    11  Jur.  611,  Bail  \p)  lb,  s.  106. 
Court. 
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Mortgage  of  any  stock  or  marketable  security,  Stamp  on 

mortgagee  of 
For  every  5,0007.,  and  also  for  any  fractional  part       £  a,    d.  stook. 

of  5,0007.,  of  the  amount  secured    .        .        .        .        0  10    0 

and  no  release  or  discharge  of  any  such  mortgage  shall  be  chargeable 
with  any  ad  valorem  duty  {q). 

Where  an  instrument  is  chargeable  with  ad  valorem  duty  in  Stock  and 
respect  of  any  stock  or  of  any  marketable  security,  such  duty  shall  seourities  to 
be  calculated  on  the  value  of  such  stock  or  security  according  to  ^  ^^l^od. 
the  average  price  thereof  on  the  day  of  the  date  of  the  instru- 
ment  (r). 

(13.)  Penalty  on  unstamped  instruments. 

1.  Except  where  express  provision  to  the  contrary  is  made  by  this  Terms  upon 
or  any  other  Act,  any  unstamped  or  insufficiently  stamped  instru-  mentsmsybe 
ment  may  be  stamped  after  the  execution  thereof,  on  payment  of  "^^Saon.  ^ 
the  unpaid  duty  and  a  penalty  of  ten  pounds,  and  also  by  way  of 

further  penalty,  where  the  unpaid  duty  exceeds  ten  pounds,  of 
interest  on  such  duty,  at  the  rate  of  five  pounds  per  centum  per 
annum,  from  ihe  day  upon  which  the  instrument  was  first  executed 
up  to  the  time  when  such  interest  is  equal  in  amount  to  the  unpaid 
duty. 

And  the  payment  of  any  penalty  or  penalties  is  to  be  denoted  on 
the  instrument  by  a  particular  stamp. 

2.  Provided  as  follows :  Proviso. 

(a)  Any  unstamped    or  insufficiently  stamped  instrument,  Astoin- 

which  has  been  first  executed  at  any  place  out  of  the  execm^ 
United  Kingdom,  may  be  stamped,  at  any  time  within  ^^^^d- 
two  months  after  it  has  been  first  received  in  the  United 
Kingdom,  on  payment  of  the  unpaid  duty  only  : 

(b)  The  commissioners  may,  if  they  think  fit,  at  any  time  As  to  the 

within  twelve  months  after  the  firet  execution  of  any  ^^,^ 
instrument,  remit  the  penalty  or  penalties,  or  any  part 
thereof  («). 
It  has  been  decided  that  if  a  deed  is  produced  bearing  the  proper 
stamp,  but  which  is  proved  not  to  have  been  stamped  at  the  time 
of  its  execution,  the  Court  will  receive  it  in  evidence,  without 
inquiring  whether  the  stamp  was  affixed  on  payment  of  the  proper 
penalties,  nor  will  the  memorandum  by  the  commissioners  of  stamps,  Penalty. 

(q)  34  Vict.  0.  4,  s.  6.  (»)  lb.  s.  15. 

(r)  Stamp  Act  of  1870,  s.  12. 

3b2 
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indorsed  on  the  deed,  of  the  payment  of  5/.  be  admissible  as  evidenoe 
of  the  actual  amount  of  penalty  paid.  But  if  the  revenue  laws 
require  the  stamp  to  be  affixed  within  a  given  period,  the  Court  will, 
in  such  case,  inquire  into  the  time  when  the  deed  was  stamped  (/). 


(14.)  Duplicates  and  counterparts. 

When  duly  The  duplicate  or  counterpart  of  an  instrument  chargeable  with 

duty  (except  the  counterpart  of  an  instrument  chargeable  as  a  lease, 
Buoh  counterpart  not  being  executed  by  or  on  behalf  of  any  leasor 
or  grantor,)  is  not  to  be  deemed  duly  stamped  unless  it  is  stamped 
«»  an  origmal  inirtruinent,  or  unleas  it  appe««  by  some  stamp  im- 
pressed  thereon  that  the  full  and  proper  duty  has  been  paid  upon 
the  original  instrument  of  which  it  is  the  duplicate  or  counter- 
part (u). 

DUPLICATE  or  COXJNTEBPABT  of  any  instrument  charge- 
able with  any  duty.  £    «.    d, 

iHie  nme  doty 
Mtiie  original 

In  any  other  case   ••..»••»  060 

TACK  IN  SBCUMTY.    8ee  Mortoagb,  &c.  p.  736. 

WADSET.     See  Mobtoaoe,  &c.  p.  736. 

WARRANT  OF  ATTOBNEY  to  confess  and  enter  up  a  judg- 
ment  given  as  a  security  for  the  payment  or  repayment  of 
money,  or  for  the  transfer  or  retransfer  of  stock. 
See  Mobtoaoe,  &c.  p.  736. 


(15.)  Crown  deeds. 

Am  to  iDttm-  Except  where  express  provision  to  the  contrary  is  made  by  this 
to^roperty"^  or  any  other  Act,  an  instrument  relating  to  property  belonging  to 
tteC^^ *®    the  Crown,  or  being  the  private  property  of  the  sovereign, is  to  be 

charged  with  the  same  duty  as  an  instrument  of  the  same  kind 

relating  to  property  belonging  to  a  subject  (a-). 

(16.)  Bills  of  sale. 

A  copy  of  a  bill  of  sale  is  not  to  be  filed  in  any  Court  unless  the 
original,  duly  stamped,  is  produced  to  the  proper  officer  (y). 

(0  Bex  T.  Inh.  ofTteston,  5  B.  &  Ad.  (w)  Stamp  Act  of  1870,  s.  93. 

1029 ;  3  N.  &  M.  31 ;  Tilal.  on  Stamps,  (j:)  Ih.  s.  5. 

p.  86,  ed.  2.  (//)  lb,  b.  67. 
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(17.)  Instruments  containing  distinct  matters. 

Except  where  express  provision  to  the  contrary  is  made,  an  instru- 
ment containiDg  or  relating  to  several  distinct  matters  is  to  be 
separately  and  distinctly  charged,  as  if  it  were  a  separate  instru- 
ment, with  duty  in  respect  of  each  of  such  matters  (2). 

Of  course  only  one  progressive  duty  was  payable,  viz.,  as  on  a 
mortgage  (a).  An  instrument  containing  a  declaration  of  trust  of 
a  previous  surrender  (or  double  surrender)  of  copyholds,  first,  to 
secure  the  purchase-money  to  a  person  advancing  it,  and  then  for 
the  purchaser,  with  separate  covenants  of  title  with  both  purchaser 
and  mortgagee,  and  with  the  other  usual  mortgage  provisoes  and 
covenants,  was  held  to  be  well  stamped  with  one  358.  stamp  (6). 

In  Walker  v.  Giles  (c),  it  was  treated  as  doubtful,  whether  an 
agreement  in  the  mortgage  deed,  that  the  mortgagor  should  be 
tenant  at  will  to  the  mortgagee  at  a  certain  rent,  with  power  of 
re-entry  by  the  mortgagee,  rendered  a  lease  stamp  requisite.  It  was 
not  necessary  to  decide  the  question,  as  the  deed  was  as  a  mortgage 
exempt  from  stamp  duty  under  the  Building  Societies  Act,  and 
bore  a  5/.  unappropriated  stamp.  But  Maule,  J.,  seemed  to  think 
that  the  redemise  would  only  be  a  part  of  the  security  (c). 

A  covenant  by  the  devisee  of  the  mortgagor  contained  in  an 
assignment  was  held  to  be  a  new  security,  and  required  another 
stamp  (d) ;  but  now  it  would  not  require  a  further  stamp  (e). 

As  to  a  mortgage  to  diflEerent  persons  for  different  sums,  the  pro- 
vision for  separate  stamps  imder  the  old  law  (/)  has  been  repealed, 
and  is  not  re-enacted ;  but  if  separate  mortgages  by  different  parties 
are  comprised  in  one  mortgage,  two  stamps  would  be  required  imder 
s.  8  of  the  Stamp  Act  of  1870. 

For  the  general  rule  oipon  this  subject,  see  Phillips  on  Evidence, 
p.  490 :  "  If  the  interest  of  the  parties  relates  to  one  thing, 
which  is  the  subject  matter  of  the  instrument,  or,  in  other  words, 
if  the  instrument  affects  the  separate  interests  of  several,  and  there 
is  a  community  of  the  same  subject  matter  as  to  all  parties,  then  a 
single  stamp  will  be  sufiBicient ;  but  where  the  parties  have  separate 
interests  in  several  subject  matters,  there  ought  to  be  a  sepai*ate 
stamp  for  each  party."    Accordingly,  if  a  number  of  persons 

(*)  lb,  8.  8.  (d)  Doe  y.  Gutteridge,  11  Q.  B.  409; 

(a)  Seep.  742.  12  Jur.  61. 

(b)  JRuthbrooke  y.  Rood,  17  L.  J.  C.  P.  {e)  Stamp  Act  of  1870,  s.  109,  sup.  p. 
bS,  732  {q). 

(e)  6  C.  B.  662;  13  Jur.  588.  (/)  66  Geo.  III.  0.  184,  sohed. 
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severally  bind  themselves  in  a  penalty  in  one  bond  conditioned  for 
the  performance  by  each  and  every  of  them,  of  the  same  matter, 
the  bond  requires  only  one  stamp  (g). 

(18.)  Cognovit. 

A  mere  cognovit  requires  no  stamp,  but  in  certain  cases  it 
becomes  liable  to  be  stamped  as  an  agreement  (A). 

(19.)  Progressive  duty. 

Progressive  duties  have  now  ceased  to  be  payable,  having  been 
totally  repealed  (i). 

The  charge  was  formerly  upon  deeds  or  instruments  which 
together  with  any  schedule,  receipt,  or  other  matter  put  or  en- 
dorsed thereon,  or  annexed  thereto,  contained  2,160  words  or 
upwards,  and  duty  was  payable  upon  every  entire  quantity  of 
1,080  words  over  and  above  the  first  1,080  words,  as  follows : — 

Prior  to  the  11th  October,  1850. 

jC    b,  d, 
MOBTGAGES  charged  with  a<2  valorem  duty      .        .        .        .        10    0 

Prior  to  the  1st  January,  1871. 

Where  any  deed  or  instrument  shall  be  chargeable  with  any 
ad  valorem  stamp  duty  or  duties  not  exceeding  in  the 
whole  the  sum  of  10«.,  or  duty  to  the  amount  of  such  ad 
valorem  duty  or  duties. 

And  in  every  other  case 0  10    0 

(20.)  Sak  subject  to  a  mortgage,  Sfc. 

Where  any  property  is  conveyed  to  any  person  in  consideration, 
wholly  or  in  part,  of  any  debt  due  to  him,  or  subject  either  cer- 
tainly or  contingently  to  the  payment  or  transfer  of  any  money  or 
stock,  whether  being  or  constituting  a  charge  or  incumbrance  upon 
the  property  or  not,  such  debt,  money,  or  stock  is  to  be  deemed 
the  whole  or  part,  as  the  case  may  be,  of  the  consideration  in 
respect  whereof  the  conveyance  is  chargeable  with  ad  valorem 

duty  (j). 

If  on  the  sale  of  an  estate,  part  or  the  whole  of  the  purchase- 
money  is  raised  by  loan,  and  the  estate  is  conveyed  to  the  lender, 

iff)  Bowm  T.  AshUy,  1  B.  &  P.  N.  R.  (A)  Fish.  Mtg.  1172,  ed.  3 ;  1044,  ed.  4. 

274 ;  and  see  Reed  r.  Wiltnoty  7  Bmg.  («)  33  &  84  Vict.  c.  99. 

677.  U)  Stamp  Act  of  1870,  s.  73. 
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subject  to  redemption  by  the  purchaser,  the  ad  valorem  duty  on 
sales  to  the  full  amount  of  the  purchase-money,  and  the  ad  valorem 
duty  on  mortgage  to  the  amoimt  of  the  sum  borrowed,  will  be  both 
payable  (^•). 

A  conveyance  of  a  reversionary  interest  subject  to  the  pay- 
ment of  a  sum  of  money  by  the  purchaser  to  a  third  party  within 
three  months  after  the  death  of  A.  provided  he  should  die  without 
issue  male,  is  chargeable  with  an  ad  valorem  duty  on  that  sum,  as 
well  as  on  the  purchase-money,  the  object  of  the  Act  being  that 
upon  every  purchase  ad  valorem  duty  should  be  paid  on  the  entire 
consideration,  which  either  directly  or  indirectly  represents  the 
value  of  the  free  and  imincumbered  corpus  of  the  subject  matter  of 
sale  {k).  The  words  of  the  Act  are  general,  including  a  contingent 
mortgage. 

The  16  &  17  Vict.  c.  59,  s.  10  (/),  which  is  re-enacted  by  s.  73 
of  the  Stamp  Act  of  1870,  was  passed  in  consequence  of  the  case 
of  (m). 

(21.)  Benefit  building  societies. 

For  stamps  on  mortgages  by  benefit  building  societies,  see 
chap.  Ixxxii.,  inf.  p.  1147. 

(22.)  Annuity, 

Where  an  annuity  is  the  consideration  for  the  sale  of  lands,  this  Ammity. 
is  not  a  sale  of  an  annuity  within  the  Eegistry  or  Stamp  Acts,  and 
though  a  bond  is  the  only  security  for  the  annuiiy,  and  there  is  no 
grant  of  the  annuity  contained  in  the  deed,  a  common  deed  stamp 
is  sufficient  (n).  So  where  the  consideration  for  an  annuity  is  the 
release  of  a  life  interest  in  stock,  that  is  not  the  sale  of  an  annuity 
within  the  Acts,  and  a  deed  of  assignment  of  a  policy  of  insurance 
on  goods,  by  way  of  better  securing  the  payment  of  such  annuity, 
was  held  to  be  well  stamped  with  a  common  deed  stamp,  on  the 
ground  that  the  policy  (no  loss  having  occurred),  would  not  be 
considered  property  (o). 

(k)  Mortimore  y.  Comm.  of  Inland  Re^  (m)  MarquU  of  Chandot  ▼.  Comm,  of 

venue,  38  L.  J.  Exc.  263 ;  2  H.  ft  G.  838;  IfOand  Bevenm,  6  Exc.  464. 

10  L.  T.  N.  8.  664.  (n)  Mmtague  v.  Bigge,  1 C.  M.  & R.UO. 

(0  Bepealed,  33  &  34  Vict.  o.  99.  (o)  BlandyY.  Herbert,  9  B.  &  0.  396. 
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("23.)  Order  to  pay^  or  equitable  assignment. 

Stamp.  Such  an  order  to  pay  as  alluded  to  in  p.  538,  mp,j  if  delivered 

to  the  ci'editor  or  his  agent,  required  a  stamp  as  an  inland  bill  of 
exchange  within  66  Geo.  III.  c.  184 ;  nor  was  the  case  altered 
though  the  creditor,  immediately  after  delivery  to  him,  went  in 
company  with  the  drawer  and  handed  over  the  order  to  the 
drawee  (/?).  But  it  was  otherwise,  if  the  order  was  delivered  to 
the  fundholder  {q) ;  or,  as  it  seems,  if  such  had  been  the  agreement 
between  the  debtor  and  creditor ;  or  if  an  agreement,  to  give  a 
lien  on  the  fund  distinct  from  the  order,  could  be  proved,  and  the 
order  be  used  as  evidence  of  that  agreement  (r). 

An  order  by  a  creditor  to  his  debtor  to  pay  the  amount  of  his 
contract  to  a  third  person  is  liable  to  a  stamp  as  an  assignment, 
and  not  as  an  order  for  payment  (s). 

Objection  to  A  mortgage  deed,  which  passed  the  legal  estate  and  was  not 
duly  stamped,  is  an  objection  to  a  title,  though  the  mortgagee  is 
willing  to  join  (^),  and  must  be  duly  stamped  at  the  vendor's 
expense. 

(24.)  Bankruptey. 

Exemption  of  By  B.  A.  1883,  s.  144,  every  deed,  conveyance,  assignment,  sur- 
^ran  stamp  render,  admission,  or  other  assurance  relating  solely  to  freehold,  lease- 
^^^7'  hold,  copyhold,  or  customary  property,  or  to  any  mortgage,  charge, 

or  other  incumbrance  on,  or  any  estate,  right,  or  interest  in,  any 
real  or  personal  property  which  is  part  of  the  estate  of  any  bank- 
rupt, and  which,  after  the  execution  of  the  deed,  conveyance, 
assignment,  surrender,  admission,  or  other  assurance,  either  at  law 
or  in  equity,  is  or  remains  the  estate  of  the  bankrupt  or  of  the 
trustee  under  the  bankruptcy,  and  every  power  of  attorney,  proxy 
paper,  writ,  order,  certificate,  affidavit,  bond,  or  otl^er  instrument 
or  writing  relating  solely  to  the  property  of  any  bankrupt,  or  to  any 
proceeding  under  any  bankruptcy,  shall  be  exempt  from  stamp  duty, 
except  in  respect  of  fees  imder  the  Act* 

[p)  Lord  Braybrooke  y.  Meredith^  13      Sc.  473 ;  Brice  y.  Batmitier^  3  Q.  B.  D. 

Sim.  271;  7  Jur.  144;  12  L.  J.  N.  S.  669;  Buckyr,  BoUon,  ib,  686;  FUher^. 
289 ;  ParBon>  y.  MiddkUm,  6  Ha.  261  ^^^^  ^  j^   ^g^^^^^  j^^^^  ^  ^  . 

87o;  fTa/Awy.  jBtf«<n»i,  9M.  &  W.  411.  ^.        »  ^    ,,  i      ,«« 

/  \    «.  ^'jjiL^   ^«  overruling  Exp,  SheUard,  17  Eq.   109^ 

(r)  Paratmt  y.  Mtddleton,  sup,  p   t  W  "^        — ^  » 

(»)  Diplock  y.  Hammond,  2  Sm.  &  G.      ^' f'  ^^^'        ^  ,.  /^    t%   o«« 

141 ;  6  De  G.  M.  &  G.  320 ;  23  L.  J.  (0  Whxtmg  to  Loomet,  14  Ch.  D.  822, 

Ch.  660 ;  Crowfoot  y.  Oumey,  2  Mo.  &      Jessel,  M.  R. ;  affirmed  17  »3.  10,  0.  A. 
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